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jDUtrict  of  Manflandf  to  wit  .*— 

BE  IT  REBCEBfBEREP,  That  on  this  Twenbr-third  day  of  February,  in  the 

i'"""t  forty-second  year  of  the  Independence  of  the  United  States  of  America, 
ssAL.|  Edward  J.  Coale,  of  the  said  Dbtrict,  hath  deposited  in  this  office 
nnfn»  the  title  of  a  Book,  the  right  whereof  he  dainui  as  proprietor ;  in 
the  words  following^  to  wit : — 

**  Laws  of  the  sea,  with  reference  to  Maritime  Commerce,  during  peace  and 
war.  From  the  German  of  Frederick  J.  Jaoobscn,  Advocate,  Altona,  1815. 
By  William  Frick,  Counsellor  at  Law." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  **  An 
act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charta 
and  books,  to  the  authors  and  proprietors  of  suo^  copies  during  the  times 
therein  mentioned*"  And  also  to  the  act,  entitled,  "  An  act  supplementary  to 
an  act,  entitled,  **  An  act  for  the  encouragement  of  learning,  by  securing  the 
copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  co- 
pies during  the  times  therein  mentioned,"  and  extending  the  benefits  thereof 
to  the  arts  of  designing,  engraying,  and  etchJQg  historical  and  other  prints." 

^  PHILIP  MOORE,  Cfer* 

DiHrict  of  MayUmdL 
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PREFACE, 


Xhsrs  is  no  ilepaitment  of  political  oeconditiy,  tBe 
laws  of  which  are  required  to  be  ifaore  simple,  and  more 
ably  administered,  than  that  which  relates  to  maritime 
commerce  and  navigation  ;  and  in  proportion  as  their  ob- 
ject increases  miist  be  their  importance  to  mariners,  mer- 
chants, jurists  and  statesmen.  In  no  age,  however,  as  in 
the  present,  has  tliis  truth  been  so  rashly  disavowed  ;  and 
in  none  Has  such  an  accumulation  of  errours  and  preju- 
dices prevailed  against  maritime  commerce.  Yet  as  in 
this  respect,  we  conceive  ourselves  within  view  of  a  more 
promising  futurity,  much  that  long  has  been  r^ected  may 
again  be  adopted,  and  much  abuse  that  has  hitherto  pre- 
vailed may  be  reformed.  Heretofore  millions  of  property 
have  been  lost  by  nations,  more  through  negligence  and 
ignorance  of  what  was  law  at  sea,  than  by  sacrifices  which 
war  rendered  necessary.  Thus,  for  instance,  immense 
sums  were  lost  by  a  single  commercial  house  in  Hamburgh 
during  the  blockade  of  the  Elbe  and  Weser^  because  tlie 
parties  had  not  informed  themselves  of  the  doctrine  of 
JSngiand  on  this  subject,  as  it  had  been  previously  settled 
by  the  earlier  decisions  of  her  courts.*    Thus  America 

(*)  BMiiuoR^t  Bepori9f  5—78. 
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by  the  fate  of  the  Essex^  Orme  master,  lost  several  miU 
lions  in  the  cases  of  the  one  hundred  and  fifty  ships  which 
were  seized,  with  colonial  produce,  after  that  decision  ;♦ 
as  Sir  fFm.  Grant  in  his  decision  (on  the  case  of  the 
fTtlliam,  Trefry  niaster,t)  before  the  Lords  Commission- 
ers of  Appeals,  held,  that  the  judgment  in  this  case,  ac- 
cording to  the  principles  laid  down  in  prior  decisions,  up* 
on  the  continuity  of  the  voyage,  ought  not  to  have  been 
unforeseen  by  the  Americans.     The  commercial  hi8t<irjF 
of  all  nations,  exhibits  similar  examples  of  inattention  to 
matters  which  are  rendered  imperative  by  circumstances. 
The  following  pages  are  intended  to  point  out  precautions 
against  future  disasters  of  the  same  kind,  and  contain  a 
general  review  of  commercial  law,  as  it  presented  itself  to 
the  author,  in  frequent  consultations  on  the  means  of 
guarding  against  injuries  and  losses  of  the  above  nature* 
Whatever  practical  jurists  among  ^^  Italians^  French^ 
English^  JOutch,  Danish  and  Germans  have  written  and 
suggested  upon  the  subject,  applicable  to  these  times  :— 
^whatever  is  contained  in  the  sea  laws  yet  in  fbrce.oil  the ' 
subject ;  whatever  was  to  be  gathered  from  numerous 
legal  decisions   (Marriott,  Robinson,  Edwards, 
DoDSoN,  Lawes  and  Park,)— whatever  was  to  be 
gained  by  a  correspondence  for  years  with  men  who  have 
made  the  subject  of  maritime  law^  the  study  of  their 
lives, — whatever  in  sixteen  years  professional  experience 
in  maritime  af&ks,  has  suggested  itself  to  the  author  as 

« 

(*]  A  letter  from  the  minister  plenipotentiary  of  the  X/niied 
States  to  Lord  Mulgrave^  communicated  to  the  Congress  by  th« 
President,  and  published  by  their  order,  page  14.  not. 

(t)  Bobin8on*8  EUports^  5 — 399. 


iisefal  and  dcsilable^  be  here  proffers  as  part  of  that  debt, 

which  every  one  owes  to  the  country  of  his  birth,  and  to 

iiisnkjild  in  general.    He  has  endeavoured  to  execute  this 

tftA,  ia  thespirit  of  amariner,  ^diosets  upbeaconsto  warn 

odiers  against  the  rocks  and  shoab  which  he  himself  has 

passed    If  his  labours  conduce  to  the  advantage  only  of 

some  individuals,  or  only  stimulate  to  further  inquiries  on 

the  subject,  he  will  fed  himself  compensated.    How  im« 

portant  are  the  subjects  involved  in  maritime  controvert 

^ies^  wben  compared  with  others  1  In  the  single  case  of 

tbe  ship /ZakMot^^  for  instance,  bima  fik  Danish  con^ 

tracts  inviriving  an  amount  of  >C1»700,000  sterling,  were 

pronounced  contrary  to  the  law  of  nations,  and  the  pro-> 

perty  was  condemned.    Has  any  question  of  municipal 

law  invtrfved  property  to  die  same  amount  ?  The  claims 

in  die  cases  wUch  are  refined  to  in  the  course  of  this 

work  may  be  rated  &r  above  an  hundred  millions  of  doU 

Is^ :  and  it  is  certainly  not  of  triflihg  importance  to  in« 

vcfltigate  the  pfindqdesi  that  governed  the  decision  upon 

so  large  on  amount  of  property  at  the  end  oT  a  w^ar^ 

iftbkh  finom  ^pp&macm  has  prob&bly  given  rise  to  the 

system  of  jBrUi$h  Prisse  laws  for  a  time  t^  come.    How 

incoDunderable  aa  yet  is  our  proficiency  iw  die  science 

of  maritime  law,  compared  to  our  treatises  of  municipal 

bw«    The  presdnt  perhaps  is  the  first  attempt  to  offer  any 

thing  in  a  systematick  £brm,  relative  to  ship's  papers,  on 

which  depend  the  fortune  and  the  peace  of  so  nuiny  femi- 

ties ;  for  the  slup's  papers  with  referenoe  to  the  maritime 

laws  of  war,  have  hitherto  never  been  treated  of  in  any 

language^    The  difficulties  under  all  circumstances,  of 

aBrraaging  very  copious  materials  amid  the  distraction  of 
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professional  engagements,  and  during  an  interruption  of  all 
correspondence,  occasioned  by  the  troubles  which  have- vi- 
sited North  Germany^  and  in  the  midst  of  which  this  work 
(»iginated  and  was  put  to  press,  constitute  in  the  author's 
opinion,  a  claim  to  the  lenity  of  the  severest  criticism.  He 
does  not  present  it  to  the  world  with  a  view  of  furnishing 
an  object  of  scholastick  controversy,  but  bequeaths  it  as 
the  desired  earnest  of  a  milder  futuritv,  and  for  the  in- 
struction  and  counsel  of  practical  life,  in  the  various  rela-. 
tions  and  perplexities  of  ^commerce.  Of  all  that  has  been 
written  on  the  theoiy  of  maritime  law,  and  all  (where  it 
(Was  not  suggested  from  Bynkerschoek  and  other  practical 
jurists,  whose  works  are  read  m  most  commercial  coun- 
tries) that  is  rejected  at  sea  and  in  maritime  courts,  he  has 
endeavoured  to  select  only  that,  which  the  practice  of  the 
most  powerful  nations  has  furnished  by  way  of  instruction 
and  warning.  If  in  the  subsequent  part  of  his  work  he 
has  confined  himself  somewhat  more  exclusively  to*  the 
doctrines  and  opinions  of  that  celebrated  man,  whose  un- 
rivalled decbioos  on  maritin^e  law,  like  the  judgments 
and  opinions  of  the  Roman  jurists  tn  the  civil  law,  will 
constitute  an  essential  part  of  maritime  law  for  centuries 
to  come,  it  was,  because  the  continental  jurisprudence 
is  barren  of  examples  on  those  branches  of  the  subject. 
As  the  commercial  civillaw  of  Great  Britain^  received 
much  of  its  perfection  through  the  decisions  of  Lord 
Mansfield,  so  the  maritime  laws  of  war  of  that  country 
have  attained  their  maturity  through  the  decbions  of  Sir 
Wm.  Scottj  to  whom  the  English  apply  part  of  the  eulogy 
•of  the. former,  ^*  that  in  his  decisions  he  explained  and  il- 
lustrated  the  principles  of  the  law  c^  nations,  widi  his 
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hearers  were  lost  in  amazement  at  the  strength  and  extent 
of  the  human  inteliect."  To  justify  such  praise,  let  the 
reader  turn  to  his  deci^u  in  the  case  of  the  Snipe  in  Ed* 
ward^s  Reports.  *^  The  fame  of  his  deci^ons/*  as  was  re-* 
inarked  by  the  present  king^s  advocate  in  the  British  ad- 
miralty, in  a  letter  to  the  author,  of  the  24th  Jufy^  18 14, 
^*  is  cectainly  but  now  in  its  infancy ;  but  to  the  extent  in 
which  other  nations,  in  the  present  or  future  periods  of 
tlie  earth,  may  find  themselves  in  a  situation  requiring 
their  application,  his  principles  will  extend  themselves 
further  and  further  in  the  estimation  of  mankind."  He 
who  has  lived  in  a  country  oppressed  by  the  severities  of 
war,  mU  understand  the  remark. 

Frequently  have  the  wishes  of  the  author  seduced  him 
beyond  only  what  he  proposed  to  state  as  occurrent,  or 
established ;  and  fortunate  would  he  be,  if  any  of  his  re- 
marks might  on  this,  or  some  other  more  happy  shore 
(for  the  sea  and  its  harbours  are  the  home  of  toleration) 
contribute  more  effectually  to  the  protection  of  private 
pitjperty,  at  the  breaking  out  of  a  war,  ( * )  induce  stronger 
precautions  against  neutralizing  and  its  dangerous  conse- 
quences during  foreign  wars,  (^)  and  greater  solicitude  for 
the  lives  and  comfort  of  men,  in  the  equipment  of  ships, 
(*)  as  well  as  a  more  liberal  education  to  masters  of  ves.- 
sels  ;  (^} — the  saving  of  the  painful  and  dangerous  earn- 
ings of  mariners,  (^)  and  precautions  against  the  frauds 
of  bankrupts  in  the  assignment  of  -the  bill  of  lading,  ( ^) 
together  with  a  simplification  of  the  ship's  -papers ;  (^)  to 


(•)  Vide  page  31.  (*)  S2.  (•)  81—124.         (*)  85, 

(•)  157.        (0  173.  (»)  310. 
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procure  every  seaman  fearkss  suppcMt  and  counsel  befovq 
maritime  courts;  (■)  to  extend  general  and  comet  prmci- 
ples  of  seizure  at  sea,  securing  equally  the  rigbts  of  bel- 
ligerents and  neutrals ;  ( ^ ) — ^to  procure  a  inore  certain  d^- 
nition  of  sea  territory ;  ( • )— to  aflford  to  mariners  %  better: 
surety,  that  a  deviation  for  the  preservation  and  safety  <^ 
others,  might  not  be  prejudicial  in  any  respect;  Ch^o 
distinguish  carefully  between  salvage  and  mere  cases  ^ 
lighterage,  (^)  and  to  procure  the  appointment  of  n^* 
ners  and  men  learned  in  maritime  law,  in  decisions  on 
maritime'  cases  (') — to  aid  in  procuring  the  grounds  of 
decisis  to  be  incorporated  with  every  maritime  judg^ 
ment  (*)•     Equally  fortunate  would  be  be,  if  he  could 
more  strongly  inculcate  tlie  known  truth,  that  in  comnier- 
cial  relations,  all  civilized  nations  are  as  it  were  utuler  a 
common   panoply ;   and  that   their   n^utual  advantage^ 
renders  the  imjH'Ovement  of  maritime  law,  and  a  simpli-^ 
city  of  proceedings,  of  the  highest  importance^  and  re* 
quires  also,  that  the  direction  of  shipping  tmd  commerci^ 
'  af&irs,  and  the  administratbn  of  marttimc  laws  should  be 
committed  to  experienced  merchants,  who  have  retired 
from  business  with  unsullied  reputations. 

If  the  author^s  work  should  be  received  by  the  publick 
with  that  degree  of  liberality  and  interest,  which  have 
rewarded  his  earlier  efforts  in  this  branch  of  law,  yiet  he 
protests  that  any  passages  not  immediately  connected  with 
the  nature  of  the  subject,  but  only  adm^ssiUe  by  w^y 
of  temporary  cautiMxi,  should  be  held  as  hi^  $ettkd  pro- 
fessional opinions.    According  to  his  ideas,  the  maritime 

(0  Vide  page  S90.  (»)  394.  (•)  415.  (^)  55S^ 

(«)  55S.  (0  S55.  (•)  456* 
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law  of  war  and  peace,  fas  far  as  it  ^  not  established  by 
statutary  laws^that  should  be  enacted  with  a  view  to  their 
general  application,  where  local  circumstances  will  admit, 
and  should  dien  be  Jiable  to  revision  from  time  to  time), 
IS  jus  nan  scriptum  ;  and  must  be  derived  from  the  nature 
<rf'the  subject,  through  the  opinions  and  decisions  of  learned 
and  distinguished  jurists,  apjdied  with  reason,  justice  and 
experience,  to  every  particular  case.  Lord  Mansfield  ex- 
pressed himself  very  apdy  upon  this  subject  in  the  words 
of  Cicero :   ' 

^  Non  fttit  alia  lex  Romae,  alia  Atheaia,  alia  niinc,  alia  posthac,  sed 
et  apad  omnea  geates  et  omni  tempore,  una  eadeioque  lex  obtine- 
bit" 

In  the  decisions  of  sound  reason  maritime  law  has  no 
limits,  but  in  the  lamentabie  necessity  of  retaliation^n 
the  arbitrary  edicts  of  free  nations  against  each  other ;  and 
it  cannot  therefore  be  too  emphatically  repeated,  that  it  is 
of  incalculable  importance  to  the  preservation  and  prospe- 
rity of  nations  in  times  far  distant,  that  those  who  give  or  ad- 
minister law  in  maritime  affairs,  should  be  ipen  of  learning, 
science  and  integrity.  The  example  of  Spain  and  Portugaly 
referred  to  in  page  581,  proves  that  in  this  respect  the  er- 
rours  of  the  parent  are  entailed  upon  the  remotest  bifspring. 
How  forcibly  does  there  mark,  applicable  to  ail  laws,  apply 
to  those  of  maritime  commerce,  that  they  are  not  to  be 
created,  but  must  create  themselves.  It  b  to  be  regretted 
that  the  intelligent  and  commercial  compilers  of  the  Con- 
sulate, have  had  no  successors  through  centuries ;  and 
that  in  many  countries  statutary  laws  abound,  which  only 
had  reference  to  the  infancy  of  commerce.    May  laws 

.1 
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again  regenerate  as  perfect  as  the  Consulate  was  in  its  own 
titTie,  and  as  the  laws  of  Lewis  XIV,  still  are  in  part ; 
and  may  a  degree  of  cultivation  flourish  among  all  nations, 
that  may  in  future  completely  banish  the  chapter  of  re* 
taliation  from  our  books. 

Altonay  AthNav.  1814. 


g3»  The  want  of  a  general  and  uniform  system  of 
maritime  law,  in  the  widely  extended  commerce  of 
modem  times,  is  a  desideratum  almost  universally  felt 
and  deplored  among  commercial  nations ;  and  the  difficul- 
ty <^  presenting  a  ct)de  of  laws,  abstracted  from  all  local 
applic^ion  Id  any  one  or  other  particular  nation,  (for  the 
internal  administration  and  external  relations  of  govern- 
jnents',  necessarily  require  from  time  to  time  new  and 
difierent  modifications  of  legislative  principles  pro  tempos 
ribus  et  causis\  totally  precludes  the  hope  of  ^ever  fixing 
the  object  within  the  primary  and  fundamental  principles 
of  the  universal  law  of  nations.  Thus  the  books  of  the 
various  commercial  nations  always  have  difiered,  and 
most  always  difier ;  and  the  positive  distinctions  of  the 
various  maritime  codes  of  other  nations,  which  at  the 
first  view  seem  too  remote  in  their  consequences,  to  afiect 
Ae  interest  of  each  other,  become  thereby  an  important 
object  of  inquiry  with  all.  Such  were  the  inducements 
which  led  to  the  compilation  of  the  work  before  us ;  and 
a  translation  of  the  maritime  regulations  of  the  northern 
£uropean  powers,  as  the  author  has  herein  incorporated  and 
contrasted  them  with  other  known  maritime  ordinances, 
appeared  not  to  be  unacceptable  to  commercial  men 
^eneraUy,  but  more  particularly  to  gentlemen  of  the  pro- 
fiesfflon.    In  preparing  the  present  edition,  the  translator 
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has  soared  no  pains  in  procuring  the  (X'iginal  references, 
when  they  were  to  be  had,  and  consulting  them,  in  pre- 
ference to  relying  upon  a  mere  translation  from  the  origi- 
nal ;  and  it  will  be  perceived,  that  in  numerous  instances 
he  has  abandoned  the  context  of  his  author,  and  has  copied 
or  translated  from  the  original  references,  to  avoid  the  un- 
certainty that  niight  arise  from  the  cffcuitous  medium  of 
a  third  translation. 

Occasionally,  where  the  subject  invited  it,  he  has  ventur- 
ed to  suggest  an  explanation  of  tektns,  and  an  exposition 
of  the  text ;  and  as  far  as  cases  and  principles  of  maritime 
law  investigated  or  tiettled  in  our  own  courts,  were  known, 
or  suggested  to  him,  he  has  attempted  to  notice  diem  in 
their  respective  connexions  with  the  different  chapters  of 
the  work ;  and  as  they  were  only  written  during  the  pro- 
gress of  the  work  through  the  press,  he  is  compelled  to 
o&r  this  circumstance  as  an  apology,  however  unsatisfac- 
tory, for  the  inadvertencies  which  they  may  be  found  to 
c(Mitain.  Whether  the  principles  and  doctrines  of  the 
maritinve  law  during  war  and  peace,  are  herein  treated  of 
in  a  manner  useful  and  applicable  to  the  subject,  is  a 
question  in  the  decision  of  which,  the  translator  assumes 
no  voice ;  but  submits  it  with  his  own  labours,  to  the  judg* 
ment  of  others  qualified  to  pronounce  upon  it,  sine  ira 
et  studio.  It  has  at  least  served  to  impress  on  his  own 
mind  a  more  general  and  extended  view  of  the  subject, 
and  is  attended  with  a  flattering  hope  that  the  employment 
chosen  in  the  hours  of  professional  leisure,  may  not  be 
wholly  unprofitable  to  others. 

THE  TRANSLATOR. 

Bpliimoref  \st  Morch^  1818. 
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X  HE  earlier  literature  on  this  sobjeetp  has  been  compiled 
ivith  great  industry  by  Lamgb,  a  learned  jurist  of  LiHecij  in 
the  following  treatise : 

Brevis  Introductio  in  notitiam  legnm  tumticarum  et  scriptorum 
juris  retque  mariiimae.    Lubeccc^  1713-— 8to. 

Azum  has  eontribated  eaieotially  to  a  knovledse  of  the  preieut  maritime  fanr* 
in  a  lueful  treatiae,  entitled 

Origene  et  progrh  du  droit  et  de  la  legislation  maritime^  avec  dfs 
I  observations  sur  te  Consulat  de  la  men    Paris^  1810. 

Bat  aa  be  has  oonunimieated  hot  little  <i  the  Kortheni  Sea  Lawi^  we  have  eoo- 
eeived  a  imaU  ■keteb,  which  was  preTionily  intended  for  the  literary  jonmal  of* 
Jena,  not  irrelevant  liy  way  oTimrodiHtioa  u  Ae  body  oT  o«r  ^*Si1l 

It  is  to  be  regretted,  that  we  have  as  yet  no  oomplete  compilatjon  of  Maritime 
Laws,  so  desirable  for  Maritime  Courts  and  Joiists;  and,  in  whieh  the  fnodi^ 
mental  text  might  be  JBOompanied  by  a  trantbtion  in  the  EngUth  language 
as  the  one  at  this  day  moat  prevalent  at  tea.  The  prineipal  eompilaliona  aa 
yet  are: 

A  general  treatise  of  the  Dominion  of  the  Sea^  and  a  complete 
body  of  Sea  Laws*    London^  1705— -4^0. 

It  contains  the  Marithne  Laws  of  Rhodet^  Oleran,  WUbuy^  the  AmMvwnt,  and 
uiLewii  XIV .;  and  Tarioas  forms  of  maritime  oontraets. 

Biblioteca  di  Gins  nautico^  contenente  le  Leggi  deOe  piu  culd 
Nazionif  et  i  migliori  Trattati  moderni  sopra  le  Materie  ma» 
rittime  illustrati  con  note  interefisanti^  il  tutto  tradotto  m  £m« 
gua  Ituliana.    In  Firenze^  1785.—- ^  vols,  in  Hvo.     . 
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TVBh€ktmmkf!i^dMn'ttadjiun^  Rm&  Buani^  It  eon- 

teiiisui«lditiant0tiie8«»LM««f  the  JSomon  books,  the  RoB  tTOtemt^  the 
Wif96Um  and  Eanmaiich  Sea  Law*,  the  Iiunnince  regnlatiOQf  of  the  Ezehanye 
^  Antwerp^  the  JWlAer&mtf  MnitiiBe  Onfinanceiof /^Aifl^lL;  an  OnUnanee 
of  the  States  General,  aul  estvaata  fimo  the  old  VemBtkn  Lavii  in  the  aeonod 
part,  the  Barcelona  Ordinances,  the  Insnranae  Code  of /laneiMV;  and  the  Or- 
donnaneesof  fiiarine  of  Leuu  XIV. 


JoH.  ANDa«  Engelbrecht,  Corpus  juris  nautici*  oder  Samnt' 
lung-  ailer  SeerechU  der  bekanntesten  handelnden  nationen  alter 
undneuer  Zeiten^  nebst  den  Asseiuranz-^ffavarei'^^nd  an-- 
dem  zu  den  See  Rechten  gehorenden  Ordnungen^  Lubeck, 
1790 — 2  Thetie  in  4. or, 

JoH.  Andr.  Engelbreciit,  Corpus  juris  nautici^  or  a  collec" 
tion  of  all  the  Sea  Laws  of  the  most  known  commercial  na* 
tions  of  ancient  and  modem  times^  together  with  the  Insur* 
oRce^-ilvfnigfe-— €nk/  other  OrdinaJices^  connected  with  Mori* 
time  Law.     Lubeckj  1790 — 2  vols.  4to» 


]ft  additioo  to  the  oodea  of  maritiiiie  tow  befiareHoeottoned,  this  book  eontains  the 
.  lMv%diBomburg^  UUiedevoA  Mtemen,  the  old  oode  of  AJfo,  the  now  obso- 
lete i>amWi  «ode  of  l^isderkfc  la  Mid  the  CatMoiola  def  Jtf^ 

The  Allowiiif  mriew  of  the  Latrs,  which  ara  |irineipany  dted  in  qaestkxis  of 
•  AfariUme  Law,  mayserreta  shew,  how  little  the  abore  treatises  are  now  ade< 
^oate  to  the  sabjeet : 

The  Maritime  laws  from  the  Roman  hoois^ 

They  are  whsaiarily  reeogniaed  as  law,  wherever  the  Reman  Law  is  introdiioed, 
and  thdr  provisiaoa  are  not  in  opposition  to  present  eommereial  regnU- 
tbna.  The  beat  eommentary  npon  them  is  from  the  i>iilcA  jurist  Vixaius: 

Jh  Tit.  Dig*  et  Cod.  ad  rem  n&utic^m  pertinentes  commentarii* 
Lugduni  Batavorum^  1647. 

The  Consulate  of  the  Sea* 

It  is  dhpoted  whether  this  work  was  originally  eompiled  in  ifa^  or  m  JJI^om.  It 
was  fint  edited  in  Spam.    Its  provisions  are  what  Maritinie  Laws  alwaya 

.  tfMidd be,  ffokacf the  mArt  perfiMt  eqaity,  and  the  f^aakef  an  espericnae, 
of  what  was  moat  fit  in  the  exiating  state  of  eommeroe.  Tliey  are  more  efun- 
^ete  than  any  other,  and  are  m  force  not  only  in  most  BaUanj  partiattlarly 
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Sardbaanpot^haktAmimBarefhnaf  and  are  of  mtfaoilj ia- JbyjMi(  and 
other  maritime  ooantriei.    The  moat  knowa  ediUQW  are  : 

M  Consolato  del  Mare  coUa  Spiegazione  di  Giuseppe  Maeia 
Casaeegi*    /n  Venma^  1737— ^to* 

D*  Antonio  de  Capmant,  y  de  Monpalau  codigo  de  las  cos* 
tumbrea  maritimes  de  Barcelotuu    Madrid^  1791— *4^o. 

Consulat  de  la  Mer^  ou  Pandectea  du  droit  commercial  et  marir^ 
time*     Traduii  du  Catelan  en  Franpais  dPaprh  V Edition  oti* 
ginale  de  Bdrcelonne  de  Pan  1494,  par  P.  B.  Bouchee.  Pa^ 
riSf  1808 — 2  vols*  Svo. 

Beade  the  Cennilatef  ^ 

JB  codice  per  la  Veneta  mercantile  marina.     Venezia^  1786— 4#^« 

■ 

had  been  ofUte  years  of  authority  in /ta{y,  and  it  b  to  be  hoped  vill  agUB^ui 
force  for  the  future. 

In  J^c^Sf  a  eoUeetxm  of  Ordnances  of  Charle9lSL  of  1759»  had  the  anthoriCj 
of  maritime  laws.  Subsequently  the  learned  maritime  jurist  Jonio,  author  of 
Storio  del  Commerdoenau^nom  dal  Prmdpio  del  m»ndo  tino  a  gum  noi- 
irij  MipoU  17SS— 4  vob,  4fo.  vas  oomminoned  to  compile  a  eode  of  maritime 
laws.  His  eode,  however,  nerer  obtained  the  force  of  law,  but  ihe  Code  de 
Commerce  of  our  times  supplied  its  place,  the  Frtnch  Ordmmance  ds  la  Ma- 
fine  of  1681 ,  having  always  been  held  fai  great  esteem  in  the  ^eopoStan  Cooitk 

In  England,  according  to  BladifHone,  reference  is  had  to  the  Ifole  det  Jugtmeim 
d^Oknm,  as  they  are  found  in  the  EitgUah  black  book  of  Admiralty.  It  has 
also  been  edited  by  Cfeiroc  in  his 

Us  et  Coutumes  de  la  Mer.    Bordeaux^  1661, 

And  is  oontttned  m  the  above  work.    In  other  respects  the  more  modem  Eng' 
Kth  maritime  kw,  has  been  prineipflUy  formed  of  precedents  and  prejndicatea, ' 
contained  partly  in 

Maltnes  Comuetudo  vel  lex  Mercatorioj  1783. 

Now  supplied  by 

Beaoes  Lex  Mercaioria^  by  J.  Csittt.  London^  1813*--2  vols. 
4to. 
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SeporU  ofCcMCB  argued  and  detdtmined  in  the  Court  of  King^s 
Bejichj  By  Ed.  Htd£  Bast.     London  f 


EiPiNAMs's  Dyrest  of  the  Law  ofActhfu  and  Triab  at  Niri 
Prhis.    London^  1798 — 2  voU*  Bvo* 


And  Ib  other  eoltoofioiH  of  Bepovti.    Uponiiifliiyfamieliea  of  maritime  Uv^ilii- 
tatet  haw  been  eu«ted  vfaiek  may  be  fEoond  m  ANrntt^  treatue  on  the  Lam 
rdatllngt»MsrdiauSk^a^SBamtngMaxwdP9SpkrUofM^ 
Ltndott,  1800,  and  m  Lam^t  TreaHm.    To  the  EngHth  learning  on  tlie  Lair 

liClnaoiwiee,  we  have  refimred  in  the  JMy  9d  h  4th  Chaptera  of  the  ibor^ 
tftUbverk. 

JbAftmd^heiideatheLavaorthe^JlpmMAkiafl^rela^  JMheHandB^ 

the  UwFiof  fFitbumf  are  of  eonwdffnithin.    They  were  fint  printed  in  iUtoi^ 
Uaft,  and  a  waoBd  time  in 


Boek  der  Seerechtetu    Ameterdam^  1664^ 

A  mere  airtnmitanHal  aeeoont  of  thiaand  the  other  old  Spankh  aadrtafcol^ 
maritime  lawa  of  the  JWtAerlawby  may  be  faond  in 

Verumrs.  Nededandehe  Seevechten.    Ameterdam^  1 730« 


ff  Brtmien  and  Bamburg  have  eeveral  ftatntaiy  Sea  Lawa,  among  whielK 
dioie  viBctmiwg  are  the  moit  important,  and  of  later  yeart  have  been  re- 
tained in  higher  eiteem  than  the  othen.    They  are  aontained  in 

Hbrh  Awv  Lanosmbkcxb  Anmeriungen  Hber  daa  HamburgUhe 
Shijf'und  See-Seche.    Hamburg j  1 727«— 4f  9. 


Jbanerkungen  aber  die  Hamburgishen  Bandeh'Schijfs  und  See* 
Rechte.    Hamburgh  1769-^vo. 

Beadet,  the  reviaed  Btmaeatic  Sea  Law%  adopted  ai  a  eooTentian  of  tlie  Jfima^ 
#9i«nfinXi;A6di?,l6l'l^arein  fopoe.  They  are  to  be  found  together  with  the 
old  ifBtem,  in  Bttg^bireMs  oolleetion.    Kuriche  has  fomialied  a  eommentaiy 

'  i^iai  them  iahia  ^JuremaHUmoBamcaHco,"   They  ai«  coniaipad  in 
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Heineecii  ScriptoruM  dejure  nautico  et  mcantmo  Faickuhit. 
Hahe  Magdeburgica^  1740. 

The  Maritime  Law  m  the  wfiMifian  pcrtoiif  the  .AN^ 
jiam^  I7  an«dMt  of  the  Emprea  .Mvva  TAervM,  of  the  SSth  0^ 
oooceniiog  maritime  eommeroe. 

The  i^iMiiM  Code  of  Sea  Uw%k  that  promnlgitodb^  ftli 

dbtrngoiahed  fir  ita  penpieoiQr,  and  ai  regarda  the  doetrine  of  wreek,  for  its 
EquiQr.  *  JV&UAsrj'haa  fitmUied  a  eomhientaiy  npOD  it,  in  trhSeh  bfe  hai  Hltro- 
duced  all  the  later  maritime  Ordinaaoei  dLSwtdsn^vA  of  which  the  IbllowiDf 
ii  before  ut : 


AnmarJtninger  til  Sweriges  Rikes  Sjb'Lag^  J'dmte  Porjbttnin^ 
game  om  hwarjt  a  utriies  ort  xvistande  Sxvensi  Agents^  Cof> 
8uis  eUer  Commissaries^  med  hamdel  och  sjofiart  gemenshab 
agande  skyk^igketer  och  raitigheter*  U^gifne^  tilbka  med 
Orda^Regtstefy  afj.  A*  FUtMerg.    StocUolm^  1809. 

BuLgemeuter  haa  fimiihed  a  Oerman  tranalaliGiL  of  this  wotk,  onder  the  title  of: 

SwetRsches  Seerecht  mit  AnmerkungeUf  wekhe  die  daMn  m- 
schktgtnden  Ferordnungen  enthaUen,  nebst  ttnet  Nackwei- 
sung  Uber  die  Obliegenheiten  der  Sxvedischen  Consuln  und  die 
ihnen  gebUhrenden  Consxdai  Mgmien*  Aus  dem  Sckwedk" 
chen  des  Herm  Jacob  Attrecht  Flintberg^  mit  einer  Vorrede 
von  Dr.  Eman.  Friedr.  Hagemeister.  Greifswald^  1796— • 
Svo* 


TheXXonft&MnitiffleLiwnowinfime^isdf  tCSa^  tad  ii  eoatiOMd  in  llie  M 
Tol.  of  the  Code  of  ChrMm  Y.  A  oommentaiy  remaricaUe  in  an  fautorieal 
and  juridical  point  of  riew,  haa  been  fiirnidied  bjr  Brvmn  advooate  at  the  8a* 
preme  Court  in  GiSfteiiAasnsn. 


tU  den  ferde  Bogs  FortoUmng  i  Cktlstim  den  FemUs 
Danske  og  Norske  Lov.  Kjbbenhmm^  1797--49d« 


The /VutMR  Maritime  Code  ia  m  the  8lh  Title  of  the  9d  Part  of  the  feneral 
Landlaw  (hm/dncht)  tor  the  Pnimian  Ststee,  whirii  waa  prQBiii||a(ed  in 
1704.  It  ii  among  the  moil  ciroomitantialaodet  that  ii  extant*  and  iaoKd  in 
ihiMio,  in  eaiei  where  the  iKiiMMn  law  iaaUettL  It  emaofttaa  el^iflllf  firom  the 
old  Pniman  Sea  Uwt.of  17Sr. 

In  regM^  to  the  elder  iViitMon  Sea  Liw% 
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X'JEitMf  Jauizug  der  HiHorie  de$  aUgemeinen  und  I^eusm^ 
cAen  Seerechtea.  Konigtberg^  17^7— 44o.  fc?  R*  F.  v.  Sahne 
£inUitung  zum  Seercchie  den  Kbnigreichs  JHreuasenf 

A  enramrnnry  opoD  the  whole  Pruuian  Law  Book  it  oflered  tor  pablieatioD, 
under  the  title : 

Cdmmeniar  zMtm  allgemeinen  Landrecht  filr  die  PreuseUchen 
Staaien^  oder  Erlauterungen  des  allgemeinen  Landrechtes 
und  Vergkichung  densdben  mit  dem  gemeineUj  besonders 
R&mischem  Rechte.    Brcebm,  t90S(^  1 806. 

Up  to  thii  time  two  Yoliiiiies  of  thb  eommentaiy  have  made  their  appearance. 

The  present  Ruman  Maritime  Code,  which  is  (ax  more  defeetive  than  any  other 
of  the  Codes  abore  ennmerated,  it  entided, 

Runmch'KaUefliohe  Qrdnung  dee  HandelsSchiff'fahrt  auf 
FlussefZy  Seen  und  Meeren*  Auf  Allerhtichetcn  Befehl  aus 
dem  Runkchen  ubenetzi  von  C#  G*  Ajuipt.    St*  Peten^ 

* 

iurg^  17  an*— 2  vqU.  m  4/0. 

VnthicapeettotheeqioatiflBof  IfaeihMrian  aoniDerelal  treaties,  the  author 
I^^QOfritefed  ittBuilhiMift  hji 

^  Fersuch  eines  Commentara  zu  den  Rusaiechen  Beschwerden 
Uber  die  Beeintrachtigung  dea  Ruaaiachen  HandeU  dwrch 
England.    Ahona^  1808,*^ 

Which  independent  of  its  hating  heen  written  onder  the  first  smart  of  the  on- 
happy  war  of  1807,  he  eoooeiTes  is  ftiH  woHhy  the  eonaderation  of  Jhisija. 

In  Spain^  paitieolariy  m  Catalonia^  the  before-mentiontd  CtmmUUe  is  in  force* 
and  tlie  other  Maritime  I^ws  of  Harce^BRO,  wliieh  are  oootamed  in  the  Code 
^Copmamf,  In  the  northern  district,  the  OrdmanMh  ds  JSObta,  Madrid 
1796,  pretaiL  It  is  among  the  most  sadsfiKBtocy  and  perspicuous  eodes  e4ast^ 
and  cootams  lewer  antiquated  prorisions  than  the  Damth,  Svediah  gr  Hanm' 
otfcSeaLawa.  In  the  southern attriet  of  (Sjknn,  the  OrdJBiianfacb&t^ 
ape  b  farce,  faavipg  reference  prineSpaUy  to  the  India  trade. 

To  the  SpamA  works  on  Maritime  law  he|o^b 

Hiatoria  de  la  LegialaciQn  del  Commerdo  de  las  Indias^  by 
Autunez* 


sx  INTRiODUCTI0ir,  Ice 

ff^ia  Doctrtna  de  Camtnercio  in  CaUeccao  de  Ld$  de  CaHeUa^ 
Solofzano  Direito  das  Indas. 


Upon  inqiiify  at  IMcn,  we  MMrtttiiy  that  tbere  Ckista  no  official  oompiMiaD  oT 
maritime  laws  in  PmtugaL  Many  pronaom  of  marilime  law  have  never  hee& 
enlbreed  there,  or  hate  been  nnoe  rejected ;  lo  that  it  m  even  dUBoalt  to  be 
inlarmed  of  the  former  maritime  system  of  PortugaL  In  mercantile  contro- 
▼eraies,  refinance  is  had  to  foreign  laws  and  ensloms.  The  Porfvfuess  mari- 
thne  hiw is distribatedthrongh their  system  of  moniflfipal  law.  Onthelawsof 
I*ortugtU,  the  following  worics  are  the  most  important: 

Reperiorio  das  Ordonafoes  e  Leys  do  Rcffno  de  Portugal. 

Totno  1  e»2.    Lisboa^  1749,  in  folio. 
Ordenafoes  e  Leys  do  Reyrio  de  Portugal^  confimuubu  e  esia» 

bekddas  p^-  Senhor  Hty  D.  Joao  IV.  Livro  1 — 5.    Lisboa^ 

1 747^  in  folio. 
CoUecpao  das  Leys  Decretos  e  Aharas  que  comprehende  e  feliz 

Reinada  del  Rey  fidelissimo  D.  Jose^  I.     Tomo  1 — S.    Lis^ 

boQy  1771,  in  folio. 
Collecfad  das  LeySy  Decretos  e  Aharas  del  Rey  fidelissimo  D. 

Joseo  L  desde  o  anno^  IZ^t  ot^  o  de  1767.    Lisboa^  1767 f 

infolio. 
CoUecfao  de  Legishfa9  antiga  e  modema  do  Reino  de  Porta* 

gal,  1795. 
Indice  chronologico  remissioo  da  Lagislapao  Portugtieza  poste* 

rior  a  fidflicaf^  do  Codtgo  FUippino  de  Joa^  Pedro  Rikei* 

to.    4  Tom.  1805—1807. 

The  principal  wotk,  however,  is  now,- 

* 

Principios  de  direito  mercantil  e  leys  da  Marinha  por  Jose  da 
SiLVA.     Lisboa. 

It  is  dhMed  into  seven  Books,  in  two  folio  Tolmnes,  and  the  work  appeared  at 
ZMon,  from  1806  to  1812.  The  first  Book  treats  of  the  Laws  of  Insuranee, 
the  second  of  Bottomry  and  the  subjects  incident  to  it,  according  to  the  Porta* 
jiiffse  and  other  laws;  the  third  treats  of  ayerage  and  the  modes  of  adjost- 
ment ;  the  fourth  of  the  Law  of  Bills  of  Exchange;  the  fifth  of  Commercial 
Iaw,  the  contracts  of  merchants,  their  books,  privileges  and  agents;  the  sixth 
of  mritimeLaw  property;  the  seTcnth  of  Maritimo  CourU  tad  process,  of 
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^A^kix."    Tht  mthor  has  onwirinntHy  interraiii^ed  the  Pwlitfiieae  pnnvK 

■ODi  viicre  Aej  ware  at  haad,  but  woMt  genenlly  bet  coofined  himaelf  te  the 

JVcndklMbfraaRCtf^JMMi^to  ffuhettt  Park,  EmerigM^  Mf^bixxerma, 

apd  other  kpown  authort  upon  the  aubjecC 

The  Ifiit^d  Statea  of  JSmaiea,  have  no  effiflU  eomplation  of  BtritiBe  hir. 
The  kwftoC  Kgytrjr,  oT  paB^nrts  oT  %reflk«  t£  priM^  ioa.  an contaiDed « 


TAe  Ziouit  o/*  <Atf  United  StaU9^  and  in  their  vsrious  Books  of 
Reports. 


The />«iw&  maritime  Jori^pradenee  n  foinded  OB  t^ 
iMLemiB  XJV,  1681,  to  eeiebrated  for  ita  penpkoilj.    The  CommeiitarieB  are 
the 

Onhnnancede  la  Marine  ib4^moit4rjil^^  16S1«  CommMUe  ei 
conferee  9ur  Icb  anciennes  Ordonnances^  le  droit  Romam^  et 
k»  nauPcaux  Regiemi^m    A  Faritj  1715-*8O0«  by  Mbe- 

• 

And  the  eommentary  of  the  learned  VaMn,  ao  aelebraled  throagfaoiit  al^JBun^  .* 

ifotcoeau  Commentakei  sur  POrdcmnanee  de  la  Marine^  du  moit 
d^AotiXy  1681.     A  h  RocheUc^  \71^^%  voU.  in  Ato. 

And  that  of  JodrauAV. 
From  thii^  the  old  maritime  law  of  Fhmee  haaaiiaen  with  little  variatioq. 

Lb  Code  de  Commerce* 


dfEepirit  du  Code  de  Commerce^  par  Locr^--^  vok.  in  Bvo. 


The  only  eommentaty  of  Hm  anthor*  opon  the  hite  Frmdi  >arhpradencetlMt 
ia  completed. 

Lt  nomeau  Valih,  ou  Code  Commercial  Maritime^  par  Sah- 
rou&cHE  Laporte.    Remt  et  approuo^  par  M.  P.  B.  Bou* 
.  CHBA.    Parity  1809 — Uo. 

A.  G.  DonBAMTOH  Repertoircttmufrael  de  Legislation  commer* 
dale  interieure  et  maritime  de  P Empire.  Faris^  1810^ 
2  vob.  990. 


xai  UTTBOIKICTIPK^  he 


neJWMA  btvt  were  Ummm^  of  ithorit^  m  the  piJaaipi  iHimfkl  po»t» 
of  7\0ifefy»  as  the  .fVieacA  Gootoli  had  jnriidiotioD  there  in  maritimeowea. 
The  Turftt  tibemaelvea  have  DO  ■ommeroial  law%««id  aeaoniiny  to  Azmd, 
naritimeeaaea  are  DOW  MUlodlifTWiM  judges  afkorteo^^  trade  of 
other  Eu|x>peaD  oatioDai 


EUBOPEAN  MARmBfB  LAWS  OF  WAXL 


Id  En^rlatu^  durbgr  Ae  laalWi^  the  priooipat  of  these  were, 

Jn  Act  for  the  encouragement  of  Seamen^  and  for  the  better  and 
^    more  ejfectuaUy  manning  hk  Majesty* e  Navy^t  9f^^  ^^^A  of 
July^  1793.    Printed  in  London^  by  Ch.  Eyre  l^  Andrew 
Strahauf  l/93»  in  folio* 

An  Act  for  th^  better  regulation  of  his  J^gfssty^s  Prize  Courts 
in  the  IFe^t-Jmbes  and  America  i  and^  for  giving  a 'more 
speedy  and  effectual  execution  to  the  Decrees  of  the  Lords 
Commissioners  of  Appeals  of  the  2d  fuly^  1801.  Printed  in 
London^  1801,  infobo* 

OthftT  deeroea  hwiog  relaHop  to  this  soiileet  are  eontainetf  id  RMnmnCt  Reports, ' 
to  whish,  with  the  Engfkh  maritime  Laws  of  war,  we  shall  have  oceasiea  to 
i«fer  in  the  third  chapter  of  the  ftmrth  book  of  this  woriL    All  the  statutea 
haTiDgrebOioQ  to^  maritime  laws  of  war,  are  eoHeOod ia  the  wopdu  men- 
tioned in  page  375. 

Id  the  etiitiDg  picpODdeiwMj  of  the  EngUth  power  at  aea,  a  eotteetSoo  of  all 
the  qaestkma  of  maritime  law  from  the  reeords  of  their  eoorta  of  appeal,  aoi 
the  mamiserjpt  of  the  praotisiDg  jurists  of  that  eoort,  would  ooDstitnte  an  esti*- 
maUe  work  to  the  eommersial  world.  Much  has  been  dooe  in  this  particular 
hj  i>r.  J{oMison,hihisrapofftaofthedeaiaioMof  An^lTfR.  AMtff,h]r  tffixiogthd 
decision  of  the  apj^  nistanoe,  and  numy  impoctaint  deeMflM  of  the  hul  in- 
stance. Added  to  these  JIft*.  Thomat  Harmon  Aetm,  has  commenced  a  col- 
leatkm  of  the  deaJriODs  of  the  Urda€owmiwiwMiN  of  Appeal<  ftoatuiiy  ilOf , 
It  wiU  be  pereeiTed  that  we  h«ve  nid9  fre^int  rdwBDce  to  th«  ^^ 


»    • 


IMTRODUClVbW,  to.  xxtii 

jReporirofca9e$  argided  amd  determincJ  before  the  most  noble 
and  right  honourable  the  Lords  Commissioners  of  Appends  in 
Pnze  Cases.  By  Thomas  Ha&man  Acton^  Esq.  Lon^ 
don^  1811. 

It  has  Ulheito  pn^greaed  Id  die  fint  ptrt  of  the  neond  Yoh^^ 

Cm  €f  tkc  taUit  eootroverwa  wwks  agabtt  the  £n^^ 
CBtitledy 

Stmonstrances  des  nigocians  du  BrSzil  centre  ks  instdtesfaitet 
mi  piMHmi  BoHugmM*  Far  Je  Doeteur  Csmtando.  jParis^ 
lSt4. 

1§L^  mn  adverted  to  in  an  etaay  impaled  to  JDr.  Cnke,  to  be  iband  in  the  ap- 
pciadiT  to  Siewaret  Beport^  X0ndbn,1814. 


yha  .jiwiftwi  niia Hte tfaa  Ikme^,  eMlend fiir  tlKf^eiple  «frtedMp^ffce  ^ 
good^"  have  Ukewiae  oppoKd  the  appU^tion  of  it.    They  have  often  ooft^ 
demned  eatfjoea,  in  eiaei  m  which  thej  reatoraMie  ih^    The  Law  of  tho 
S4th  &3^CMifer,  ]789»  eoDatitntea  their  Ootriet  Co^ 

l*he  Uleai  Spanuh  MaiiiiAelAw  oTWat,  ■  dated  CeboOOf  the  SOth  of  Jme, 
fm.  ltk«nulartotltf«wlM^apoQtlMfBodelortlM#V«iwJk  LawoflTTl^ 
was  promulgated  in  the  ^Smerican  war,  and  aaj  be  finndia  ^*  Bemtmf9 
AmCacAr^^^"  >»  the  9d  voL  p.  899. 

The  iMt  i^MsdM  prafvite  known  to  1M,  it  of  177l»  tw8« 

*•  fimgL  MofeHMi  gnadiges  Xegiemem  -wieesmiU  dem  Auf 
bringen  zur  See  gehalten  rverden  solL  Gegeben  Amptuon^ 
vw  Anker  auf  der  Rhede  zu  ffelsingfdrs,  den  Bten  Jtdf^ 

trss. 

The  lateA  Honit^  (now  aboliahed)  proTiaiDn%  is  entitled^ 

Segkment  /iir  die  Kaperfahrt  und  PrisenbehanMung^  vou 
^SstenMarz^  18 IX). 


Ji  sufpiem€Ht  la  this  Prize  rtgtdatum^  bears  date  the  fffth  Aug^ 

i8ia 


xxtv  XirrRODtTCTtON,  &c 

Andy  * 

iistructions  to  the  Courts  of  bvoestigation  in  Prize  CaseSy  the 
9th  ofMayy  1810. 


SIcAmA^db- has  eonmoioed  apnUieatioii  di  the  Priie  Law  cf  Jtowarfr,  to 
vfaich  the  author  of  this  work  published  annotatkmsy  eodtled, 

^  Bemetkimgen  Uber  das  Damtche  Prisenrecht.^*  Altona,  1806. 


Asreyirdsthe  dMplfaie  iqpoii  Dani^  ships  of  war,  the  stiU  ezirting  pronaoos 
are  to  be  found  in  **  ArtikeMireo^  whieh  was  edited  in  the  last  oentniy  in  Gs« 
/efiib^9«iihkqaarto^  hot  whieh  has  been  sinae  more  clearl j  ddufid  aodean- 
pleted,  and  puUished  m  the  ilonuft  Law  Gazette. 

It  ifl  to  be  regretted,  that  we  ^ve  no  printed  coUeotKRi^  of  the  DeeisiGW  of  the 
Supreme  Conit  of  Adtt4%  in  Iknmark,  whieh  are  fiNmded  wHfa  mush 
leambg  upon  general  prineiplea^  in  cases  where  the  Court  are  not  bound  bj 
Btatotaiy  tavws. 

liiJVanee,the7ha?evetnniedtiytha  •*  B^flemaa  ^  the  MkJv^  ITftT  « 
fondamental'law.  » 

The  hut  (Vise  r^juUtions  are  entitled, 

AnM^  du  Gouoemewientj  patUmt  ReglemerU  sur  lea  armemens 
en  course.  2  PrairuU  11« 


And  IS  contaibed  iq 

DuFRicHfi  FouLAiNXs  ^ Code des  Prises*^ 

The  IVvficA  learning  upon  thb  bnmoh  of  Jurisptudeaoe^  is  Ubewiae  refierved  to 
hk  the  tUrd  Chapter  of  the  fourth  Book. 

In  relation  to  general  Maritime  Law,  the  feikrsvig  walks  furnish  a  correct  gene* 
III  Yiew,  having  however,  moRTrefereikee  to  the  theoretical,  than  the  praelieaL 


Dr.  John  Julius  Surland,  Grundsatzc  des  Europaischen  See^ 
rechtesm    Hannover^  1750-— 8vo.  • 

Ceo.  Fried,  von  Martens  Grundriss  des  Handelrechts^  ins^ 
besondere  des  Wechsel  und  Seerechtes.   Gbttingenj  1798 — Boo. 

Desselben  Einleitung  in  das  positive  EuropHische  Vdlkerrecht 
aufVe^'dgeund  Herkommen  gegrundet^  Gqttifijfenj  1796 
i— 8w. 
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F&AVZ  LiTDWiG  VON  Cancrin  MhaTuUung  von  fkm  Seerechtt. 

HaUe^  16a>— 2  voh.  in  Mo. 
B.  S.  Nau's    GrundsUtze  des   Vblker-Seerechtes*       Hamburg^ 

1802 — %vo. 

Tlie  work  of  Dr.  Hdst  referred  to  in  paj|^  377,  contains  appropriate  remarks  upoa 
Maritime  Law ;  also  in  a  veiy  late  eoUectioii  of  the  principal  controrerted 
points  in  Maritiine  Law. 

Manuel  ififilomatique  sur  le  dernier  etat  de  la  controverse  con^ 
cernant  lea  droits  des  neutres  sur  mer.    LeipsiCy  1814. 


VIEW 


OF    THE 


PRINCIPAL  LlTERATURBi 


HELAT/JW  TO  TOE  SUBJECT  OF  TSE  PBESEMT  HtOtir. 


T 


HE  Italians, 

From  vhom  Commeite  reoeired  its  fint  impetoi  after  the  enuadeB,  haTe  die 
nixtiiamerowaiilhQnapQnmiiriiii^  The  moit  knoira  worica  in 

this  department  are» 

B.  Straccfuc  Tractatus  de  Naulisj  navh  et  navigatione. 

The  expoeitioii  which  is  alio  priated  separately,  is  to  be  fbond  in  the  ioUowing 
work: 

BeneoenuH  Straccha^  aliorumque  clarissimorum  jurisconstdto* 
rumj  de  mercaturOf  cambtis  sponsionibus^  creditoribus^Jidejut* 
soribusy  debitoribust  decoctoribus^  navibus  navieraiione^  aaae* 
curationibusy  subhastationibuSf  dliiaque  mereatorum  negotiis^ 
Tchusque  cut  mercaturam  pertinentibus^  decisiones  et  trackitue 
variu    Amstelodamij  1669. 

Siracchaewtm  a  practinng  jurist,  and  suhsequently  a  patrioiaQ  of-^ncma.  In  his 
first  book,  he  has  compiled  everj  thing  which  was  to  be  foond  in  the  Reman 
joriiq^nidenee  of  the  responsilMlitics  of  the  master ;  and  m  the  second,  the  J?»- 
man  piinciples  oonoeming  ships,  their  alienatioo,  and  ufireigfatment  The  thM 
part,  upon  a  very  desirable  branch,  contains  some  little  of  the  payment  of 
freight,  and  of  the  principles  which  rcgnlate  the  deciaon  b  maritiote  eontxo-« 
venies.  lie  dweUsbia  slightly  ODthftStatutflt  of  the /^olmflQiiuiifiraalptits- 
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ThcMlhr  «tn  iBQaG  (hr  Ad«w»  ta*  wi Um 

^la,iBt<littr)nbli<<nll>it*i*k,",frn.r<t^<  ■  '.  -oai^ 

FkAVClKl  Hocci.  y.  Cti.  /frnfeliiani  lie nmihui  rt  nauU.  Item 
Jf  tutrcuToiirjnil'Ui  notaii/ia,     Acctdant  rjtuJem   tcletia  re- 

p<.n<.ii.      L';.r.,,rn-/«.    1708. 


'lima,  uliiKalc,  h 


Vr\sci-*cv.  ttf'cci-'a,  h'rs-us^rherde  en  Haad en  ket  ffttgfCe- 

'    KserviaariBge  AiauiKriingent  ver* 

nan  A;(  «'M  ft  handelfttde  ever 

i-  ■■;■  .      ...   ,,...,.,,,,  f/j   Ar/   andtre  over  Amtrtuilim 
ijit-  i  irirA>-nni:at.     Anuterdamt  I7J7. 

fca  pMl^nliail  n^li  iiliIiuiMl  HMM  iipnu  Ibc  Muidna  ls<nai OtOaatl 

Ponderaziotti  sopm  la  eentrnttazionr  maritlima  rieooau  daUa 

Ifge,'  rivilf,  e  tanoitka,  dal  connahlo  di  mare,  e  dagli  utii 

■  ■■I,  con  hfemele  di  tali  aniralli, prqfittevoU  run  aoh 

it(  ueifon,  ma  aHCora  ad  ogiii  torla  di  mtrcanti, 

'I'l,  dot  OorrtfisiHo  Caklo  Tahca,  GiuracoiuuUo 

Ctnavtue.    Jn  Genova,  1730. 

II.  ftrvj  trwM»ormjcL(liuivoniiiii.t[«,  ami  of  ilic  cUHilv  of  cnmmcrre  gcnKrulIji 

' .  iirrtiv  ■bi|>'*eontnic(i,  nwtnrln'ir  salinnil 
:  "!  liTigbt,  i>riii>«>(Kr,Ql  tluTbill  uf  lidiiig,  oC 

,.i ol'  Lntcrnipliwi  (jf  dw  rnragr,  nf  wnek,  of 

.  1'  iilii^iliisa  ill  luutrr,  (iir.rohanl  mil  (iiiMFager  i  of  t-ii- 

".miTinMnGniOr mulling aAopon,  iiri)icriitt^4r.ti(i,(ii' 

.  .L,  rii  |>uapaiu,  nTucaint  of  KlJenKnl,  Kwl  nuntimi:  pro- 


I 
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He  hat  mvaiM  bimgeir  of  the  above  aamad  mAotf  tf  also  Ltccamuf 
and  iome  judicial  deeiatooB.  Hia  jprbaipal  giiUe^  hem^wt,  ia  the  CofMrfote  (f 
the  Sea.    Hia  woriL  ia  oompUed  with  gnrat  indiHtrjr. 

JosEPHi  Laurentii  Mariae  D£  Casarkgis,  y*  Cm  GenuenSf 
Coilegiatt^  Hoiae  Flonniinat  Auditotis  et  pro  S.  Reg*  CeU^ 
^Cotutuiarii  yu^tiUae^  Di^cursus  legates  de  commerrio  in  duos 
iojnos  distrtbutu  in  quibus  fttsinsime  tractantur  materiae  Cofi' 
ctrnentea  Assecurationes^  Naves^  MmiOy  et  NauiizationeSf 
ywtua^  AvariaSy  sen  Contributionea^  Praedas  et  t^raedjOitiones^ 
Societates  et  DecoctioneSy  Accommendas  et  Implkitas.  Cam^ 
Ha  Nundtnaria  et  mantima.  Ghratas  literarum  cambii  et 
chirograph.,  et  alia  ad  universam  mercaturam  pertinentia* 
Florentiae,  1719 — 2  vols,  in  folio. 

CasaregU^  the  son  of  a  Gmtoe^  Jurist*  was  himself  a  oelebnted  Joiiit  at  this 
place,  uikI  studied  and  oommeoted  on  the  CwiMukOe  of  the  Sea,  Uia  woriu 
were  afterwards  published  in  Venice^  under  the  title  of 

Casahegis  Opera ipmnia  cum  additionUms.   4  vols.foliOf  1740. 

fie  became  at  laM  an  Auditor  hi  the  ttUa  TtorenUna,  llirough  a  fatniliar  un- 
damaiMluig  of  the  moat  admiraUe  ajrstem  of  Btaritune  Law,  and  through  the 
bteresling  oetairenees  ef  a  large  sea-port,  he  has  been  enabled  to  render  his 
laboora.  Older  the  abo^e  title,  veiy  uaefiil,  particularly  as  regards  the  Law  of 
Inanranoe.  On  the  snbjeet  of  our  work  he  treats,  partty  from  cases  'which  he 
had  conducted  as  counsel,  or  from  subjects  on  which  he  had  given  an  opinion; 
in  the  20th,  and  to  the  35(h  Diaoourae,  upon  sailing  in  company,  ofliens^  of  thft 
master,  of  the  payment  of  freight,  and  the  roastei^s  responsibiltty  for  damages, 
of  the  property  in  recaptured  ships  and  of  pmataeriiiig,  alid  of  the  law  of  bills 
of  lading;  in  the  71st  OisDovrseji  how  &r  tlie  owners  are  responsible  for  debts 
vhlob  the  naitter  haaaentraeted;  and,  in  the  115th,  howfiv  hi  gederml,  he  is 
responsible  for  his  acts.  His  soorses  of  information,  were  the  abowe-named 
anthors  Loccemut^  Stjfpmany  Peckhu,  and  the  Genoeee  laws.  His  principal 
work,  is  his  commentary  upon  the  Cenatlate, 


THE  GEBMANS. 

The  principal  worii  of  the  Germam  on  thia  subject  is,  that  of  Jehaim  Fnmr 
Stypmnif  professor  in  Greiftwalde  H  was  published  for  the  first  time  after 
bit  death  b  Oretfiwaldey  hi  165^  onder  the  title  **  Stt/pmtmmjui  marifjfmm.^ 
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lUmerUm  tfttvwuik.  tail  «  j>nl4i*»>!  m  »  ^.u 


in  mtiKiir^  VkhlWawLdiT 


ScriffUntM    de  jurt 


nautko   ci  mari: 


tmo  FanKiilus.    Salif, 


•  dMominl  oilli  \mitk  (urrv  loUn'. 


.   :>,;r,  I  J.,  tke  pHodpIci  of  (1.1  AViy«ni  Mrnitair 
I  ■.    I..  .■■■:.  'ik Jummmainat,  lyiaJtfarl,  106!,"  lomr  fi* w  fl>^- 

■  imhlitutniirie  Si-tJfer,  uml  zvmr  jaaa  Hettelht  var  ange- 
mtnfrr,  v^hraidtr  imd nv-h  aBgeieg-ter  Seise  zu  bcoimhteti 
Tut.    Hamburg-,  179». 

/;«•  TPoUrMUmr'ttJOic  Sckiftr.     LUieei,  1702,  in  Stra.  i^  E«- 

-[[.■HKCIIt. 

A>  riihi  mttteM  Sea  Lnn  vrrr  m  ttircir,  (lil*  nt  Ml  hixfil*  iivfol  vnri,  ile. 


1 


jiVNisii  AiirnoRS 

l.i:kii.j[,  Hi¥i  /.uiiriu,;!.  vlio  1*1  liwxi  ui  k  /liitifiA  proviiiCT,' 

iKBiaue  pnitmir  m  f '>«At,  lir  mviD  uT  ■liirli  liirint  bI  nyt  irjiitteil  / 

In  Wl.  he  ifulilWnd  U  t^/rnAuscn  thive  hxdu  (fr  ynn-  nnrltinu 

•rrre  fm  ivpririwd  in  tlu  »liorii  edbeGMi  irf  MrAwcnlM    Tliejr   in.'  ilMri- 

buM  UiniU||l<uut  lUI  Etrtpt  nud  ■»>  dm  *u  V"^''  ^  Stspi^"':     lo  hvl-chI 

*  JfWoA  AftuMrM*  Ai  n«(>n'imi  faifwn  nDTrnVn--uM  ci  fcrfprn't'in  Jurii  mariimr 


i 
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IteomprelieiidB  tlie  whole  rtate*'  polWf ;  w  the  fint  imt  tre«U  of  tine  tigliti  of 
var;intbeae«md,ofdietul^^oftlii8W9rk{  vimI  io  the  thirds  oftheUwof 
natkiMin  geaeral,  of  liberty,  ofaUveryt  and  of  the  ooAditioaof  imh  ia  So- 
ciety. ^ 

The  second  is  entitled. 

The  Ship  Master^s  Assistant  and  Owners^  Manuel :  containing 
compute  information^  as  well  to  Merchants,  Masters  of 
Ships,  and  persons  employed  in  the  merchant  service,  as  to 
Officers  and  otlitn  in  the  Royal  Navy^  relative  to  the  Mer- 
cantile and  Maritime  Laws  and  Customs*  By  a  Gentleman 
of  the  Inner-  Temple.     London,  1 795. 

It  contains  almott  4II  that  the  EngUsh  Laws  prescribed  apob  the  Aibjeot  of  our 
work,  and  is  the  work  of  a  practising  LAwyer. 

The  third  is  the  work  of  the  learned  AbbvU  .* 

A  treatise  of  the  Law  relative  to  Merchant  Ships  and  Seamen* 
By  Charl£8  Abbott,  of  the  Liner-Temple,  Barrister  at 
Law*     London,  IS  14*     The  4th  Edit.  isoflBl^* 

It  will  be  perceived,  that  we  have  had  frequent  reference  to  this  work,  and  It 
comprises  every  thing  on  the  subject  of  maritime  contracts,  with  exception  of 
insurance  conti:acts,  which  is  worth  notice  tcom  the  EngUah  laws  and  jodieial 
practice,  and  from  the  French  authors.  The  author  was  unacquainted  with 
any  languid  in  which  be  could  have  read  the  Coruulaie  and  the  Mrthem 
Sea  JjtxtPB,  Yet  the  work  deserves  a  place  in  the  library  of  every  gentleman, 
having  any  concera  in  English  maritime  affairs. 

Edwakd  Lawes,  a  practicai  treatise  on  Charter-parties  of 
Affreightment,  Bills  of  Lading,  and  stoppage  in  trahsiiu^ 
with  an  Appendix  of  Precedents.    London^  1813« 

This  treacSse  ooptahw  a  mare  oipDimiatsntial  exposition  rf  tihe  paUiye  of  Charter- 
parties  and  Bills  of  Lading,  than  is  to  be  found  in  any  other  hinguage.  The  an- 
thar  has  indeed,  referred  to  no  «thcrUwi^  but  thoseof  Oktw  and  Wufn^  i 
but  as  his  wonk  was  written  towards  the  eonclnnon  of  a  war,  which  brought  the 
oommeree  of  almost  the  whole  world  to  the  port  oi  London  ;  he  has  been  ena^ 
bled  to  avail  himself  of  a  multiplicity  of  judicial  dedsnns,  that  comp(Pehead  al- 
most every  peculiarity  of  the  subject  before  us ;  sind  render  his  laboon»  though 
referring  only  to  EngUth  forms  and  EngKth  jorispnideiicey  %  ttSijedL  of  gene- 
ral recommendation. 
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CHAPTER  I. 


OF  THE  BinUHNG  OF  TESSE^LS,  AND  THE  NECESSARY  CON" 

TRACTS  AND  PAPERS. 


Stypmann  yus  Maritimum* 
I«occENiUB  dejure  Ataritimo  et  Nceoalu 

Tbe  fixrner  Id  the  8fd  tod  4th  p«%  the  latter  in  the  Sod  ehapter»  (bat  mare 
eoDcisely)  have  oollaied  all  that  the  Roman  juriaptudenee  eontains  upon  the 
nlgeeL 

II  Consbhto  del  Mare  £!7^aSpi£GAziONE  di  Casa&egi,  Venc'- 
zia^  173T. 

TfaiA  part  of  the  worf:  of  thii  celebrated  lawyer,  which  It  the  lubjeot  of  thii 
elMpter,  will  be  fband  aa  perspioaoos  and  aatn&ctorj,  as  is  the  remainder  of 
Ub  taluable  treatiae. 

Ponderaziont  topra  la  conirattazione  marittima^dal  Dottibsiko 
Carlo  Targa — Oenova^  1750. 

Thii  Work  in  the  7th  ehapier,  treats  eonciaely  of  the  prineiples  of  the  Consolato 
combined  with  the  principles  of  the  Roman  bw. 


^       L  RADING  vessels,  properly  so  called,  to  the  exclusion  of  * 
the  smaller  craft,  are  the  proposed  subject  of  this  i^ork — ^To 
the  term  vessel  generally,  we  affix  but  a  very  indefinite  idea; 
originating,  in  the  infancy  of  commerce,  from  L.  I.  $,  6.  Z7« 
de  exercitoria  actione,  in  which  all  vessels  are  termed  ships;  and 

(a)  JSdtSng^i  Marine  Lexicon,  word  Shiff. 
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this  want  of  gi^eisxM  still  prevails  in  the  law,'  and  among  its 
professors.^  t^).  *  In  future  wars,  if  private  commissions  should 
still  unfJpnvfU^l&ly  be  thought  expedient,  it  were  desirable  to 
define  wit}i*certainty,  from  what  description  of  vessels  ships- 
¥<*p«ER>  ought  to  be  required.  The  English,  in  some  adjudi- 
;**jc!t^tions  of  prize,  for  instance  on  the  blockade  of  the  Elb-ahoah, 
.^liave  undertaken  to  declare  vessels  free,  or  prize,  according 
to  their  tonnage  and  square  rigging ;  and  this  practice  is  certainly 
the  most  defensible.     Other  cases  advert  to  the  decks* 

Among  the  ancients,  shipbuilding  was  considered  a  secret 
art.  An  alien  who  built  a  ship  in  the  Soman  empire  was 
thereby  entitled  to  citizenship ;  and  for  a  time,  to  instruct  an 
alien  in  the  art,  was  prohibited  under  pain  of  death.  So, 
while  the  Hanstowns  enjoyed  the  carrying  trade,  a  foreigner 
was  prohibited  from  building  vesseU  among  fhem,  on  his  o\m 
account. 

At  the  present  day,  the  case  is  different ;  aliene  are  permit- 
ted in  all  countries  to  build  ships  on  their  own  account.  Where 
they  are  built  by  contract,  the  bulk,  structure,  &c.  ate  set  out 
with  the  necessary  certainty,  and  in  case  of  disagreement, 
such  contract  is  the  strict  law,  between  the  parties.  It  is  a 
contract  hcati  conducti ;  and  in  general  the  principles  attached 
to  that  species  of  contracts,   apply  here,    (c) 

In  this  contract  (called  M'dhlbrief)  [1]  are  specified  : 

1 .  Tlie  denomtnation  and  size  of  the  vessel;  the  length,  breadth 
and  height ;  the  description  and  quality  of  materials ;  with  the 

(6)  Stypman,  pars  HI.  cap.  148..— 6f<raccAa,  para  1—2. — CtuaregU^  Discr. 
1—29. 
(c)  Der  Wohlinstniirter  ShifFer  App.  XXIX;  and  Targa  cap.  vlii,  pa^.  II. 

(1)  We  .can  find  in  our  own  language  no  term  adapted  to  the 
German  M'dhlhrief,  Roding,  in  his  Marine  Lexicon,  applies  the  word 
to  the  contract  here  spoken  of;  but  names  no  other  in  the  language 
of  other  maritime  nations,  that  corresponds  with  it.  We  are  there- 
fore to  conclude,  that  the  name  of  this  contract  for  building  is  con- 
fined to  the  German  language* 
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reservation  generaUy  that  the  contractor  or  his  representative, 
who  is  in  most  cases  the  master  of  a  vessel,  may  reject  such  as 
he  deems  uncontract-worthy,  and  oblige  the  builder  to  sup- 
ply other  materials. 

Various  codes  of  maritime  law  have  attached  a  penalty,  to 
the  delivery  of  a  vessel  under  the  dimensions  contracted  for. 

The  Consolato  del  Mare  determines,  that  the  builder  shall 
pay  one  half  the  cost  of  the  enlargement,  beside  the  wages, 
for  the  time  consumed  in  the  work,  (d) 

The  Swedish  maritime  law  imposes  a  penalty  of  three  dol- 
lars for  every  iast,  (i)  that  is  not  built  according  to  contract,  (e) 

Similar  provisions  are  found  in  other  maritime  laws. 

The  ship  builder  who  has  himself  contracted  to  build  the 
vessel,  cannot  without  the  consent  of  the  owner,  substitute 
another  in  his  place. 

^' Among  artists  there  is  a  wide  diiFerence  with  regard  to  the 
genius,  the  natural  talents,  the  acquirements,  and  the  practice 
of  each."    Thus  the  Roman  law  in  regard  to  this  subject.    (J) 

The  owner  after  having  engaged  for  the  work,  cannot  dis- 
charge the  ship  builder,  but  upon  sufficient  reasons  assigned. 
(£)  But  if  he  do  not  understand  the  work  he  has  undertaken, 
he  may  be  discharged^  and  another  substituted. 

If  ship  carpenters  undertake  work,  to  which  they  are 
incompetent,  they  are  bound  to  indemnify  the  contracting  par- 
ty for  all  costs  and  damages,  occasioned  by  their  default,  in  the 
same  manner,  says  the  Consulate^  as  if  they  had  deceived  or 
defrauded  him. 

^We  recollect  no  law,  with  the  exception  of  the  Swedish  as 
stated,  where  a  distinct  penalty  is  attached  to  the  delivery  of  a 

{d)  Cap.   50.  (e)  Part  III,  cap.  1. 

(f)  L.   31.   D.   de  solutionibus  et  liberationibus. 
{g)  Consulate  51. 

(1)  It  will  be  seen  hereafter,. that  the  lastj  in  the  northern  conti- 
nental ports,  is  the  general  standard  in  determining  the  burthen  of 
the  vessel ;  it  is  rated  equal  to  two  tons. 
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ressel  smaller  than  the  contract  speciies.  Reparation  in  da* 
mages  is  to  be  obtained  under  the  general  principles  of  the 
law  of  contracts  alone ;  however  desirable  it  might  be  that  the 
circuity,  and  uncertainty  of  the  remedy  should  in  these  cases 
be  avoided;  A  stated  sum,  as  in  the  Swedish  law,  from,  the 
variable  value  of  money,  both  in  regard  to  titne  and  place,  is 
ill  adapted  to  the  case ;  wherefore,  a  condition  of  reference  to 
skilful  men*  in  the  event  of  disagreement  between  the  parties, 
might  be  among  the  most  salutary  clauses,  in  the  contract.' 

2.  Further,  the  time  when  the  vessel  is  to  be  csmpleted  and 
ready  for  delivery.  In  this  respect  it  is^  advisable  to  attach  a 
penalty  to '  the  contract,  in  case  of  default*  If  such  penalty  is 
not  in  all  cases  equal  to  the  protracted  profit  {lucrum  cessans) 
of  the  owner^  yet  the  builder  can  rarely  have  an  interest  in  the 
delay  equivalent  to  the  forfeiture,  unless  perhaps  he  himself  be 
a  ship  owner. 

The  Consulate  (H)  is  very  express  upon  this  point ;  and  de- 
clares the  ship  builder  bound  to  indemnify  the  owners,  with 
interest ;  and  the  latter  are  themselves  authorized  to  compute 
their  loss  and  damages  upon  oath.  As  before  remarked,  we 
hold  a  choice  of  competent  men,  and  their  award,  the  most 
effectual  method  of  quieting  all  discussions  of  this  nature. 

Whatever  appertains  to  the  completion  of  the  ship,  cannot  be 
too  fully  set  out  in  the  contract. 

J.  A.  Gerkens^  oiHambwrg^  contracted  with  a  certain  De  Ja^ 
ger  to  deliver,  on  the  water,  in  complete  order,  a  new  vessel,  for 
which  he  obligated  himself  to  find  and  deliver  every  thing  that 
had  not  been  named  in  the  contract^  of  a  proper  proportion, 
and  of  the  best  workmanship ;  together  with  spikes,  nitils, 
pitch  and  tow,  as  the  owner  should  require.  He  delivered  the 
vessel  and  demanded  a  further  compensation  on  account  of  the 
rise  of  wages,  which  he  obtained ;  and  the  contract  generally 
was  discharged.  Hereupon  he  brought  a  claim  for  work  and 
labour  done  to  the  masts,  and  for  new  anchor-stocks,  as  not 

(A)  Chap.  5% 
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belonging  necessarily  to  die  work  of  a  shipcaipenten  The 
defendant  protected  himself  under  the  ccmtract ;  and  it  was 
decreed  by  the  Pnttor  of  Hamburgh  June  1797 ,  that  the  de- 
iendant  must  shew,  that  the  alleged  work  belonged  to  that^ 
which  the  plainti£P  bad  made  himself  liable  to  perform  under 
the  contract  produced. 

3.  The  time  mid  manner  of  payment.  .  As  it  k  important  to 
the  commercial  community  on  the  one  hand,  that  ships  should 
be  completed  by  the  builder  bonajide^  so  on  the  other  hand  it 
is  incumbent  on  the  owner  to  fulfil  his  engagements  by  prompt 
payments  at  the  stipulated  terms.  It  is  not  sufficient  that  die 
law,  in  this  particular,  secures  to  the  builder  a  summaiy  reme- 
dy ;  but  considering  the  use  of  the  wharves,  the  purchase  of 
timber  at  the  proper  seasons,  and  other  matters  which  involve 
the  credit  and  engagements  of  the  ship-builder,  the  default  in 
payment  at  the  terms,  should  be  subjected  to  some  penalty,  or 
obviated  by  the  security  of  a  third  person.  The  usual  terms  of 
payment  are  : 

When  the  keel  is  stretched. 

When  the  beams  are  laid. 

When  the  ship  is  launched,  and 

When  die  rudder  is  hung. 

The  right  of  the  ship-builder  or  the  owner  to  raise  money  on 
bottomry  interest,  in  default  of  pa3rments,  c&nnot  be  too  clearly 
defined  in  the  law. 

The  Swedish  maritime  law  determines,  (t)  that  where  a  party  b 
in  default  of  payment  at  the  term  agreed  upon,  the  ship-builder, 
X)T  the  other  owners,  are  at  liberty  to  advance  the  money  at  one 
per  cent,  per  month*  Such  advance  must  be  refunded  within  four 
months  after  an  account  exhibited ;  and  if  not  paid  at  the  expira- 
tic»i  thereof,  the  share  of  such  party  is  to  remain  hypothecated 
for  the  amount  estimated  by  six  disinterested  persons,  indiffer- 
endy  chosen  between  the  parties. 

(03dBect.  3d  chap. 
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In  Altonaf  the  ship-builder  who  repairs  or  builds  a  vessel  ^d 
consequently  has  the  possession)  may,  in  default  of  payment, 
institute  an  actio  hypothecaria^  and  obtain  a  decree  by  publick 
advertisement  to  sell  the  vessel,  at  a  time  therein  to  be  specified. 

The  2d  Book^  title  %  de  Ordormance  de  la  Marine^  treats  of 
ship-builders.  It  requires  that  they  should  name  two  per* 
8ons(i)  who,  when  sworn,  were  to  have  the  superintendance  of 
the  work,  and  determine  of  its  fitness,  and  to  judge  of  the  caulk- 
ing, &c.  But  the  practice  in  France  as  in  every  other  country, 
is  now,  that  th^  master  who  is  to  have  the  command  of  the  ves- 
sel, should  have  the  general  superintendance  of  the  build- 
ing. (/) 

Where,  before  the  vessel  has  performed  a  voyage,  the  mer- 
chant faik,  sind  process  is  sued  out  against  the  vessel,  there 
the  claims  of  materialmen,  and  of  the  workmen  engaged 
in  the  work,  according  to  the  Code  de  Commerce^  3rc  privileged i 
and  are,  after  the  costs  of  court,  concurrently  preferred.  Should 
a  ship  be  so  long  detained  in  port,  that  additional  work  and  re- 
pairs become  necessary,  it  is  still  admitted  that  all  claims  of  the 
above  nature  are  to  be  paid  pari  passu,  (m) 

The  Consolata  del  Mare  remarks :  that  the  workmen  engaged 
by  the  ship-builder  can  exhibit  no  claim  against  the  vessel,  if 
he  has  undertaken  to  deliver  her  for  a  stipulated  sun^,  and  that 
fact  is  know  to  them,  (n) 

If  rollers,  windlasses  and  the  like,  are  borrowed  in  the  course 
of  the  work,  and  are  injured,  the  owner  bears  the  loss.  Not  so, 
if  taken  without  his  consent,  (o) 

A  subject  not  often  noticed  in  the  contract,  and  frequent  in 
its  occurrence,  is  this,  that  the  parties,  as  in  every  species  of 
buildings  often  miscalculate,  rating  the  Costs  below  the  result. 
This  is  ascertained  in  many  instances  long  before  the  completion 


(jb)  A.rt  3.  (/)  Valin.  torn.  I.  pag^*  593. 

(m)  Art  190.  No.  8.  J^mwean  VaUn,  page  10. 11. 
(n)  Chap.  53.  (o)  Chap.  230. 
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of  the  ^work  ;  and  few  owners  are  so  nnreasonaUe,  as  to  refbsa 
further  compensatioD,  upon  plam  proof  of  such  miscalculation* 
But  it  would  be  difB.cult  to  enforce  it  by  an  appeal  to  law ;  all 
the  Roman  decisions  and  the  principles  of  the  contractus  locati 
et  conducti^  are  opposed  to  it  (Jf).  And  as  the  community  are  ex- 
tensively interested  in  the  seaworthy  completion  of  every  vessel) 
some  legislative  provision  should  be  framed,  by  which,  in  the 
event  of  a  miscalculation  from  the  rise  of  timber,  from  transport 
tation,  or  other  circumstances  wherein  the  contractor  is  not  in 
malafide^  and  the  parties  cannot  agree,  skilful  referees  might 
award  the  damages,  and  decree  compensation  to  the  shipbuilder 
and  his  men,  according  to  the  then  prevailing  standard  of  wages, 
&c«  These  principles  are  to  be  found  in  the  spirit  of  the  ConaU" 
late. 

To  avoid  inconveniences  of  this  nature,  the  contract  is  occasion- 
ally so  framed,  that  the  ultimate  cost  of  the  vessel  is  not  pre- 
cisely stipulated,  but  only  the  costs  of  the  separate  parts.  Or,  a 
salary  is  reserved  to  the  builder  for  his  draught  of  the  plan,  and 
supeiintendance  of  the  building;  leaving  to  the  owner's  separate 
account,  the  purchase  of  materials,  and  the  price  of  the  wages. 

As  this,  in  many  respects,  begets  greater  uncertainty,  the  first 
species  of  contracts  is  more  deserving  of  the  encouragement  of 
the  law* 

The  ffanseatic  Statutes  do  not  permit  part-owners  to  advance 
necessaries  on  account  of  the  work,  without  the  consent  of  all ; 
so,  the  master  is  not  permitted  to  make  purchases  on  account  of 
the  vessel,  without  authority  from  the  owners.(^) 

When  the  ship  sustains  any  damage  by  water  or  fire,  not  origi- 
nating in  the  yard  of  the  builder,  who  is  to  sustaih  the  loss? 
Clearly  the  owner,  if  others  are  not  in  culpa.  The  Consolato  del 
Marc  remarks  upon  this  point : 

(^)  Loccerdtu  dc  jure  maritimo,  cap.  2.  not.    4. 

(9}  Uanseatishes  Seerecht,  T.  I.  Art  5  and  6.  JTunitejusiiuiritimainHaiista- 
ticain  ad  locum  citatum. 
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^<  The  ahipbuikler  is  to  indemnify  the  owner  for  all  daomget 
arising  from  his  own  faulty  or  negligence ;  but  if  the  damage  or 
injury  does  not  accrue  from  his  neglect  or  by  his  fault,  it  is  not 
supposed,  that  he  should  be  responsible.*'  (r) 

A  second  species  of  contract  occasionally  in  use  in  the  buiMsng 
of  vessels,  is  that  of  Bottomry. 

Benecic,  in  his  celebrated  system  of  Insurance  and  Bottomry, 
(i)  decides  the  bottomry  contract  into  two  classes. 

1.  Where  J  by  the  application  of  the  numey  taken  on  bottomry^ 
the  6rigituU  value  Only  of  the  thing  bottomried,  is  to  be  reaifmed^ 
which  is  the  most  usual  class. 

2.  Where  the  loan  is  to  be  applied  to  augment  and  increase  the 
value.  To  this  class  belong  the  cases  where  money  is  advanced 
to  continue  and  complete  the  building  of  a  ship.     (1) 

(r)  Consolato  del  Mare,  chap.  52.  (•)  lat  voL^lst  chap^ — ^^th  lect. 


(1)  Engelbreeht  conceives  the  proper  classification  of  this  subject, 
to  be  of  four  kinds :  The  Ist,  according  to  his  division,  when  the 
owner  of  a  ship  procures  a  loan  upon  a  bottomry  bond,  before  he  has 
inmred*  The  Snd,  where  the  party  being  upon  a  distant  voyage,  is 
compelled  to  sell  or  pledge  goods  upon  bottomry.  The  dd,  where 
the  master,  to  repair  the  damages  sustained  by  the  vessel,  is  com- 
pelled to  take  money  upon  a  bottomry  bond  on  ship  and  cargo^  the 
whole  beir^  previously  insured.  And  4th,  where  the  master  in  a 
strange  port,  for  the  prosecution  of  the  voyage,  and  the  for  benefit  of 
the  ship  alone,  without  the  responsibility  of  the  shippers,  takes  up 
money,  when  the  ship  is  insured.  It  is  easy  to  perceive  the  errours 
of  this  classification.  For  in  the  first  place,  what  has  insurance  to 
do  with  bottomry,  which  may  exist  in  all  its  varieties,  even  if  no  in* 
surance  at  ail  existed  ?  In  the  first  class  no  preceding  insurance 
could  exist ;  and  had  insurance  been  made,  it  must  have  been  repeal- 
ed, or  assigned  to  the  bottomror.  In  the  Srd  and  4th  classes  it  must 
be  equally  indifferent  to  the  lender,  whether  the  owner  of  the  thing 
bottomried,  be  his  own  insurer,  or  have  transferred  the  risks  of  the 
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It  is  a  cnlract  between  the  builders  and  tile  lender,  by  which 
a  •  4ttitf  of  DDoney  ia  advanced  upon  the  veasel,  at  a  certain 
iN>CtonDry  inleresty  repayabfe  at  a  particular  time ;  or  upon  the 


▼oyage  to  another.  Besides^  upon  nearer  reflection,  it  does  not  ap-: 
fear,  that  the  aatore  of  the  botftomrjis  chan|;ed,  whether  it  be  opon 
#M  caigo^  or  npott  tbe  ship  and  freight ;  and  whether  the  money  be 
taken  ap  for  the  ate  of  the  owners /it  home,  or  abroad. 

fho  only  true  and  characteristick  distraction,  Beneek^  thinks,  r« 
AoabofO  where,  let :  The  money  taken  an  bottomry  U  to  be  applied 
Wfme  tte  Wfng  hMomried.f&r  ^e  use  of  the  oumer^  uithma  inereas' 
iK^Uieorighutl  mlm  of  ike  thing  battomrUd  t^^^nd^  dnd,  where  the 
ban  \$to  be  appHed  to  mv^m^  and  increase  the  value  of  the  thing 
Mtomried;  amd  whether  the  loan  ie  had  at  the  residence  of  ^  own* 
trOf  or  abroad^  the  easeis  eqnaUy  the  same, 

Kovr,  to  shew  thtit  erery  case  of  bottomry  is  ittdaded  either  in 
ana,  or  tfie  other  of  these  classes,  he  remarks :  Etery  bottomry  con- 
eems  dthor  the  ship  alone,  or  the  ship  and  cargo  together,  or  the 
cargo  alone.    Other  cases  cannot  occar. 

Money  taken  on  bottomry  of  the  Mp  alone,  at  the  port  of  depar*^ 
tore,  by  the  owners,  whether  for  the  completion,  or  TictaalKng  of  the 
sUp,  bdongs  clearly  to  tbe  second  class* 

lionoy  taken  on  bottomry  of  the  dnp  at  a  port  of  necessity,  for 
fepurs^  or  eapenses  of  daim  opon  capture,  cannot  increase  the 
oripnal  rahie,  and  therefore  belongs  to  the  Srst  class. 

Money  teken  on  bottomry  of  the  ship  at  tiie  port  of  destination, 
iccording^asit  is  to  be  applied  to  repairs,  to  victnalRng,  or  improving 
fte  ship  for  a  new  Toyage,  belongs  either  to  the  first  or  second  class* 

Money  tdeen  on  bottonuy  of  ship  and  earfo  together,  can  only  be 
applied  to  the  common  benefit  of  ship  and  cargo  ;  and  nnist  belong  to 
ttie  first  doss* 

Money  adfanoed  vpon  a  cargOj  whether  made  at  home  or  abroad^ 
mast  cfaarly  belongs  to  the  second  class. 

Money  that  mig^t  be  required  to  be  advanced  in  a  port  of  necessity, 

to.ha  applied  fcr  the  solo  benefit  of  fte  eargOy  would  betong^to  the 

first  class. 

.2 
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arrival  of  the  vessel  at  a  particular  place.  Benecie,  treating 
of  this  second  class,  remarks,  that  the  lender  is  to  be  considered 
the  insurer  of  the  sum  advanced ;  for  instance,  he  is.stLbject 
to  general  and  particular  average,  &c.    (2) 


Thus,  in  a  fair  investigation  of  the  su^ect  of  bottomry,  it  is  easy  to 
perceive,  that  all  cases  do  not  rest  ii|»on  the  same, principle^  bot 
that  there  are  various  kinds,  which  in  their  natare,  require  the  appli« 
cation  of  different  principles  i   yet  most  writers  treat  the  subject 
without  distinction.      All  the  varieties  of  .this  subject,  were  not  at 
once  found  applicable  to  the  business,  or  necessities  of  any  particu- 
lar nation  ;  and  every  l^slator  had  his  attention  directed  solely  to 
the  particular  classes,  to  which  he  intended  to  apply  the  provision. 
Thus  alone  are  the  various  contradictions  so  often  found  among  dif- 
ferent nations  to  be  reconciled.     The  Ibmburg  laws,  for  instance, 
release  the  lender  from  general  and  particular  average ;  while  the 
Prussian  code  burdens  him  with  both.     The  laws  of  Holland  acquit 
him  of  general  but  not  of  particular  average ;  while  again  the  French 
law  releases  him  from  particular,  but  subjects  him  so  positively  to 
general  average,  that  even  a  stipulation  against  it  in  tiie  bottomry 
bond^is  not  allowed  to  avail  him— (vide  2  Valin,  19.)  Thus  also  the 
laws  and  usages  of  some  countries  determine,  that  the  thing  bottom- 
ried, saved    from  wreck,  belongs  to  the  lender ;   others,  to.  the 
borrower,  or  his  iu8urer-*(^in(fe  Benbcke  loco  cUato.J 

(2)  In  the  first  of  these  classes,  Benecke  holds  the  lender  free  of 
both  general  and  particular  average^  except  whese  the  damage  or  in- 
jury to  the  thing  bottomried,  reduces  it  below  the  amount,  of  the 
money  advanced  upon  it ;  and  what  is  saved  from  a  wreck,  he  is 
entitied  to  in  priority  to  the  insurer  of  the  goods.  So  the  insurer  of 
average  monies,  is  to  be  held  free  of  all  averages,  and  is  not  liable  to 
be  called  upon  but  when  the  first  insurer  has  sustained  a  total  loss* 
But  in  tho  second  class  he  holds  the  lender  to  be  the  iqsurer  for  the 
whole  sum  advanced,  and  is  to  be  considered  and  treated  upon  the 
8am.e  principles  as  an  insurer,  Cvide  £eiz«c&r6.^--The  lender  on  bot- 
tomry differs  in  nothing  from  an  ordinary  insurer,  but  by  th^j^y<> 
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Benreen  these  two  classes,  regarding  in  ,the  'one  case  the 
8peci£ck  restoration,  in  the  other  an  augmentation  of  the  value 
of  ijie  thing  bottomried,  most  of  our  positive  laws  make,  if 
aoyf  but  a  slight  distinction* 

The  laws  of  Hamburg  make  ao  mention  of  the  bottomry 
contract  here  spoken  oiP.  (^) 

The  Danish  law  terms  this  species  of  bottomry  contract, 
Bieibrirf.    It  enacts  that  where  money  is  advanced  for  the 

,     (0  Senecke,  L  cpage  117. 


ment  of  the  money  in  advance.  In  the  case  QfJippldon  vs.  Crawnim' 
shieldy  S  Mass.  Term  Rep,  443,  the  nature  of  the  contract  of 
bottomry,  and  its  anaic^  in  many  respects  to  the  contract  of  in- 
surance, 19  most  elaborately  discussed.— Ar  Cur,  ^  Bottomry,  ea; 
vi  terminif  subjects  the  lender  to  ail  the  usual  risks,  undertaken 
by  insurers."  The  money  in  this  case  was  lent  on  a  bottomry  bond, 
conditioned  that  if  the  vessel  should  perform  the  voyage,  the  money 
should  be  paid  in  20  days  after  her  arrival ;  if  she  should  be  lost 
through  the  perils  of  the  sea,  or  by  fire,  or  the  enemies  of  the  United 
States,  the  bond  to  be  void.  The  vessel  was  captured  by  a  Britidi 
cniizer,  -condemned,  and  vpon  appeal  the  condemnation  reversed  $ 
and  full  compensation  was  received  by  the  owner  for  the  vessel, 
eargOy  and  freight.  Held  by  a  majority  of  the  court»  that  the 
obligee  could  not  recover  in  an  action  of  debt  $  fbr  that  the  bond  was 
vmd  immediately  on  the  capturCf  and  the  right  of  action  on  the  bond 
could  not  be  revived.  In  this  case  that  English  doctrine,  that  on 
bottomries  there  is  no  salvage  or  average,  was  much  dbcussed.  If 
adopted,  the  plaintiff  had  no  compensation  at  all  for  the  money  ad- 
vanced by  lum,  and  not  only  his  suit  on  the  bond,  but  his  equitable 
claim  to  salvsge  was  gone.  But  the  court  in  thi^  case  seemed  strong* 
Ij  inclined  not  to  adopt  the  BnglUh  principle,  holding  that  although 
the  pbintiff  could  not  sue  on  the  bond,  yet  he  might  perhaps  in  an- 
other form  of  action.  Vide  alsoCstne's  Ca.  in  Error j  1 10,  in  which 
the  analogy  between  an  insurance  and  bottomry  is  accurately  and 
perspicuoosly  traced. 
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building  of  fl  new  -ship,  the  satn  shatt  be  liquidated,  before 
the  sailing  of  the  ressd ;  and  that  where  more  than  one  audi 
SielMefh  produced,  the  first  in  date^  as  in  oUigations  gene- 
rally,  and  not  as  in  bottomry  bonds,  properly  so  caUf*d,  shall 
have  priority ;  and  that,  for  the  better  authcntkity,  they  shonld^ 
after  their  execution,  be  published  according;  to  law.  (u) 

Formerlyin  the  Belgian  provinces,  bottomry  bonda»  on  loans 
for  the  building  of  the  ship,  were  customarily  preferred  to 
the  proper  bottomry  bonds  relating  to  losses  at  sea.  (tl) 

A  merchant  of  Altona  fitted  out  a  ship  for  the  coast  of  Gumeiu 
The  costs  of  outfit  exceeded  his  means,  and  he  borrowed  40,000 
marks  upon  bottomry.  This  sum  was,  however,  inadequate^ 
and  proceedings  were  subsequently  instituted  against  the  veaseL 
The  documents  which  were  the  ground  of  die  bottomry  claim^ 
were  contested  for  want  of  form ;  and  at  the  same  time  the 
material-men  claimed  the  priori^,  €tnte  omnes.  Decreed^  that 
those  among  them  who  had  not  furnished  upoo  credit^  and 
ought  to  have  had  payment  upon  deliveryt  ahould  be  first  aatia* 
(led,  jure  eeperaitonig^  horn  the  proceeds  of  a  publick  aale,  dU 
rected  by  the  decree* 

The  ship,  by  the  terms  of  the  MaUbrief:  may  he  buUs  Ibr  aG<» 
count  of  the  party  contraeiing,  or  for  account  of  a  third  person  % 
«nd  at  the  compledon  of  the  work,  a  record  or  register  of  ad- 
measurement*  &c.  is  to  be  fiimished  by  the  bmlder,  caUed  AM* 
brief,  (a)  We  shall  hereafter,  in  the  4th  chaptert  treat  of  Afe 

(tt)  CHar8Ti4ir8  V.  Gesetzbnch«  4th  book,  5th  chap. 

(v)  Vi'nm'u»%i^.  Peku  commentariuniy  page  isyLoecemut  de  jure  mat.  page  2, 
eap.  9  n.  2. 

(a)  The  form  of  a  German  Bielbiief  is  to  be  found  m  Der  Wohlenstruiste 
ShiiiVry  Appendix,  xxxi* 


*  Rcjding  terms  it  in  English,  Grand  bill  of  Bak;  in  Fucvor, 
eanirat  de  etmsiruetloH  oudela  venU  i^un  vaia$9m  ;  in  Italiav»  eim* 
traUo  a  e&mpera  f  in  Dutch,  ByUruff  in  DAinsHy  BiUrev  |  and 
aays,  it  contains  the  terms  of  agreenient  betweenlhe  party  fir  whose 
account  the  ship  is  built,  and  the  sbipbailder.    The  viastsr  19  re* 


*•» 
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MngB§A^  flench  and  Americof^  Rfgiattr^  wludi  camineiioea  with 
die  contents  of  the  Bidbrief.  ^ 

laDcnmmihSwddtfh^xid  in  the  north  of  Germany^  die  Bid'- 
ifirfia  adocument  rehitiiig  to  die  stucture  of  the  vessel  furni^* 
fd  by  the  shipbuilder,  and  anthenticated  before  a  notaiyr  and 
BsuaUy  seta  forth  that  he  has  bush  the  vessel  on  his  own,  or  on 
WBGomai  of  another  perscm,  within  such  a  time,  and  at  soch  a 
placet  ^^  of  sound  timber  of  domestick  growth;  and  that  he 
guarantees  her  free  of  all  claiow,  for  work  and  hbour  done  upoi| 
her  I  and,  if  built  (or  account  of  another,  that  he  has  received 
for  her  die  sum  of  — — »•  These  documents  are  generally  sworn 
aoy  and  a  protocol  made  thereof,  that  duplicates  and  ccqpies  may 
be  hnd  if  necessary.  In  Prussia^  a  asinisterial  warrant  is  require* 
cd  for  the  buikUng  of  a  ship ;  and  if  the  prescript,  stating  the 
quaUty  of  die  materials^  the  solidi^  of  ibc  structure,  &c  is 
violated,  the  government  may^  according  to  the  circnmstancts, 
cause  the  work  to  be  taken  apart,  and  sell  the  materials  for  ac* 
count  of  the  hmlder ;  and  the  Bielbriefi»  there  the  govermental 
tAtof  the  prescribed  fdrm  and  manner  of  structure,  ftj  Some 
vharves  for  the  commerce  of  Hamkutg  voAJUttmoy  are  upon 
Hmmvrfian  feenitoiy.  The  French  have  a  principle,  that  no 
fkigf  b  frecf  that  atany  dme  during  an  existing  war,  has  been 
€Bemy's  property.  In  the  case  of  the  ship  Wilhdmsburgy  that 
was  buik  upon  one  of  the  Hanoverian  wharves,  this  principle 
was  o^ged*  Neutral  owners,  therefore,  cannot  attend  too  strict* 
ly  to  the  date  of  the  BieWrieff  which  has  reference  to  such  and 

ChJ  %  19901 1391  et  139S,  def  Preossitefaen  Luidrecbts. 


quired  always  to  have  the  Bielbrief  on  board ;  and  a  ship  sold  without 
SQch  Bielbrief  is  not  entided  to  obtain  a  passport — ^It  diflbrs  from 
the  JUahtbrtef  in  particularizing  the  length,  breadth,  and  dimensions 
of  every  part  of  the  ship ;  whereas,  the  latter  only  has  reference  to 
the  burthen,  the  price  of  die  sh^^i  the  time  of  delivery,  and  the 
teems  of  payment 
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similar  circumstances,  and  to  the  time  at  which,  according  to  the 
Sieibriefj  the  building  was^  commenced. 

During  a  war  between  France  and  Rusnaf  at  the  period  of 
the  directory  in  France^  it  was  urged  as  question  of  doubt,  in 
many  cases  of  neutrals  carried  in,  whether  or  not  they  were 
built  in  Russia  during  the  war  ;  inasmuch  as  there  existed  ft 
difference  between  the  parties,  with  regard  to  the  date  of  the 
commencement  of  the  war.  -     » 

In  many  countries  the  existence  of  the  Bielbriefxs  strictly  in- 
sisted upon*  Formerly  in  Denmark  it  was  not  legally  required 
to  be  produced.  But  by  the  Ordinance  of  the  4th  of  May,  1803, 
a  Bielbriefyirsts  necessarily  required  of  all  vessels,  to  whom  sea 
passes  were  granted;  and»  as  many  vessels  were  at  that  time  en- 
gaged in  commerce  unprovided  with  Bielbriefs^  and  from  their 
unknown  origin  could  obtain  none,  by  an  Ordinance  of  the  8th  of 
yune^  1803,  ship  owners  were  permitted  to  make  a  notarial  de* 
claratiouy  and  thereupon  obtain  from  the  government  in  place 
thereof,  a  substituted  document,  in  the  nature  of  a  certificate  of 
Bielbrief^F or  vessels,  however,  purchased  by  Danes  since  tlie 
4thof  M^z^,  1803,  Si  Bie&rie/ \fSM  absolutely  required,  and,  if 
even  they  were  prize  skips.  This  requisite  is  since  dispe&sed 
with ;  and  by  a  new  Ordinance  of  the  9th  of  April  1810,  in.de* 
fault  of  a  Bielbrieft  a  certificcUe  of  Bielbrief,\)r  decreed  con- 
demnation, is  declared  sufficient. 

The  existence  of  a  Bielbrief,  even  on  board  of  neutral  foreign 
vessels,  is  required  by  the  Danish  prize  regulation*  of  the  S8th 
March,,  1810  ;  and  the  want  of  it  will  justify  a  capture,  (if  not 
condemnation).  Herein  Denmark  has  deviated  from  the  prize 
law  of  England Bnd  France;  but  as  she  has  set  up  the  principle 
of  '^  free  ship,  free  goods  ;'*  Denmark  is  justified  in  'a  stricter 
requisition  of  ships^papers,  than  those  who  do  not  sanction  the 
principle*  In  relation  to  the  laws  of  prize  and  insurance,  and 
in  the  sound  policy  of  every  country  f  a  Bielbrief  will  be  regard- 
ed of  the  first  importance  ;  and  all  flags  that  yet  sail  withouty 
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as  Utherta  cbe  Ptipenburgerf^  should  be  properly  provided  by 
their  owners  with  aiBielbrief, 

A  particular  species  of  Bielbrief  is  die  one^  incident  to  the 
repair  of  a  wreck,  in  which  the  security  of  the  shipbuilder  and 
lus  workaieD  b  restricted ;  and,  it  is  expressed*  that  the  work  is 
of  old  and  new  timbers.  In  large  seaports  old  vessels  are  often 
sold  for  their  materials ;  and  it  is  as  often  found  that  detached 
parts,  are  yet  useful  in  the  structure  of  a  new  vessel;  and,  as 
the  papers  in  old  vessels  are  generally  numerous,  they  are  thrown 
teide,  and- the  new  Sic/IM^  commences  a  series  of  new  papers- 
It  admits,  however,  of  no  doubt,  that  if  the  old  keel  remains,  and 
the  idenuty  of  the  ship  can  be  proved,  bottomry  claims  and 
other  liens  upon  such  vessel,  may  be  made  good,  regardless  of 
die  change  she  has  undergone  •(^) 

It  were,  however,  advisaUe,  as  in  the  Code  de  Commerce^  to- 
prescribe  some  limitation  to' debts  of  this  nature.  In  Spain^ 
where  ships  hav^  occasionally  privileges,  from  having  with« 
'^stood  severe  combats,  great  care  is  observed  in  the  preservation 
of  the  keel ;  and  we  have  seen  a  ship  thus  repairing  in  Hamburg^ 
that  was  almost  incredibly  old. 

So,  the  Soman  law  determines,  that  when  a  ship  is  bequeath- 
ed, and  is  afterwards  completely  repairedy  if  the  keel  yet  remain, 
dieJcgatee  may  claim  the  Aip.  (r)  But  if  the  ship  is  com- 
pletely taken  apart,  and  thereupon  a  new  ship,  even  of  the  old 
materials,  is  construcled  ;  the  legatee  f6rf(dts  his  claim.'  (i/) 

It  was  a  controversy  among  the  old  lawy^y'to  whom  ^the 
ship  bekmged ;  whedier  to  the  owner  of  the  dmbers  furnished, 
or  to  the  ship-builder  ?  According  to  the  Roman  law,  ad  qvEs* 
xiONBM  y,  Kuricke  remarks :  to  the  ship-build^r ;  because  the 
materials  cannot  be  restored  in  dieir' former  condition  ;'ahd  be- 
cause the  keel  of  the  ship  is  to  be  looked  upon  as^b  the  founda- 

(b)  KvmicKSy  reMhaio  quaetUvnumiUuitnum  4.  mjure  mariHmo  Batueatico. " 
{J)  L.  10.  §.  7.  D.  qidbw  mdit  unufmctut  andt : 
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tion  of  a  house  ;  (ae£Jlcium  sah  cedit.^  The  iavestigadon  how* 
ever  promises  no  practical  utility. 

AccordUng  to  tlie  Conaolato  del  Marcy  (e)  ships  could  not 
be  sold  within  a  year  after  their  completion. 

In  many  of  the  northern  kingdoms,  to  transfer  a  new  biult 
▼essel  was  not  allowed  before  she  had  performed  certain  voy- 
ages ;  or  before  a  specified  tune  had  elapsed— For  instance :  bjp 
a  Hambiitg  ordinance  of  1610,  no  vessel  could  be  sold  to  a 
foreigner  within  ten  years  after  its  completion.  (/) 

It  is  conceded,  that  new  built  vessels  yield  the  surest  and 
largest  profits  $  because  every  ope  is  anxious  to  secure  a  freight 
in  such,  and  the  insurance  is  low ;  but  private  interest  is  suS* 
dendy  vigilant,  without  the  provident  care  and  protection  of  the 
law  in  this  behalf. 

In  England^  France  and  America  generally,  no  sUp  obtains  a 
right  of  nationality,  that  is  not  built  in  the  country,  or  captured 
from  an  enem}^— -In  the  first  of  these  countries,  the  keel  of  a  fo* 
feign  wreck  must  be  new  laid^  if  after  the  rebuilding  she  is  to 
be  incorporated  in  the  national  trade.  In  France^  by  spedal 
pennits,  privateers  may  be  built  in  a  foreign  country,  and  yet 
obtain  French  commissions. 

If  a  country  is  yet  unadvanoed  in  the  art  of  8hip4Nulfing,  ot 
is  defident  in  dmber,  restndnts  upon  the  facility  of  purchaae 
should  not  be  encouraged,  as  is  tbecase  in  Denmofk^  where  a 
duty  is  laid  on  'the  purchase  of  foreign  vessels. 

Ships  built  in  Sweden^oi  whose  repairs,  after  a  Swediek  pur- 
daase,  have  amounted  lo  die  value  of  the  vessel,  are  exempted 
from  duty  by  way  of  preference  over  other  vessels  under  tho 
&»eSMh  flag ;  [g)  herein,  dso  in  America  and  England^  an  ea^ 
sential  difference  prevails  between  national  vessels  and  odiem 
under  the  flag'of  the  natioQ,  thaado  not  possess  aU  its  privileges^ 


i 


•)Chapb47-  (/)  XflfiMnfeelr»pftSe8. 

j^)  Mag9mekt9f^9  Swsducbes  iserecht,  pag.  331,  kc* 
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IBdobf  of  ^kmxA  ficfintncc* 

Jacobsen,   Handbuch  des  practtshen  See-rechtes   der    Eng- 
I.ANOER  im^  FRANZ0S£ir.«— jfiTom^r^,  1803. 

RoBtNSON^s  Reports  of  Casei  argued  and  determined  in  the 
High  Court  of  Admmi/ttf. "^London* 

Codes  des  Prises   et  de  Commerce  de  terre  et  de  mer^  par 
Duf  RicuE  FovLAiMEs.— Paris*  1804. 

{^  As  the  sal^eet  of  this  Cbaptcr,  is  principally  importtnt  in  hs  relation  totho 
ptisEdawfl^  the  prneipfes  to  vlueh  it  has  refisrenoe,  may  be  more  eircanntaiitiaUjr 
eonaolted  in  th^  absfo  miaks. 


XN  Denmark^  and  among  other  noi^hem  powers,  when  ves- 
sels are  built,  either  for  account  of  the  shipbuilder  himself,  or 
when  the^  are  t^  be  employed  by  others  for  whose  account 
Uie  shipbuilder  has  completed  them,  the  right  of  property  is 
docomeutod  in  the  BteWrief, 

ProperQr  in  vessels  independent  of  building  them,  is  more- 
over acqaiired,  by  purchase  from  such  persons,  as  are  legally 
qualified  to  s^lL  The  biU  cf  sak^  necessarily  contains  the 
names  of  the  vender  and  vender. 

If  the  purchase  or  sale  is  asade  by  agents,  it  is  advisable,  par* 
tiodarly  in  the  latfter  case,  that  the  letters  of  procuration  should 
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sbe  attached  to  the  bill  of  sale ;  or  referred  to  by  the  authority 
that  authenticates  such  bill  of  sale,  (f  ) 

The  burthen  and  name  of  the  vesseL  The  name,  in  Den^ 
mark  can  only  be  changed,  when  a  vessel  becomes  nationalized. 
So  in  England^  and  in  most  other  countries. 

It  is  important  that  the  sale  should  be  accompanied  with  an 
inventory— generally,  before  the  sale,  the  vendee  is  furnished 
with  a  specification  of  the  inventory  ;  so  that  it  becomes  the 
criterion  between  the  parties,  in  the  event  of  disagreement. 
Where  a  ship  is  sold,  cum  inveniario^  without  such  specification, 
all  things  on  board,  properly  the  subject  of  an  inventory,  are 
included.  It  is,  however,  an  artifice  of  designing  owners,  when 
they  sell  to  inexperienced  purchasers,  to  lessen  the  inventory, 
/to  exchange  good  sails  for  bad,  &c.  before  the  conclusion  of  th^ 
contract ;  therefore  the  exhibition  of  an  inventory,  setting  out 
the  quality  of  the  articles,  as  new  sails^  half  new,  &c.  is  a 
necessary   precaution ;  and  in  Prussia  is  required  by  law.  (A} 

The  old  question,  whether  or  not  the  boat  is  to  be  included  in 

the  inventor}',  (1)  which  the  Roman  law  denied,  may  at  this  day 

be  considered  as  affirmed,  since  it  may  no  longer  be  denied. 

({)    If,  therefore,  a  boat  be  attached  to   the  vessel,  at  the  time 

(jr)  FrencA  reglement  of  1778,  art  7.  Robintm^  I--158.  Jac^btenU   Hand- 
buch  1st  part,  pagfe  303 

(A)  Landrechit  pa^pe  1399.  (»)  Landrecht,  page  1398. 


(0  To  this  qaestion,  as  put  by  Zouch^  vide  Elementa  Jorisp.  pars 
I,  §  8.  Paulus  answers,  that  it  is  not  included  ;  because,  as  he  says, 
the  boat  is  not  a  part  of  the  tackle  of  a  ship  ;  for  it  differs  from  it 
only  in  the  smallness  of  its  size,  and  is  not  generically  different; 
but  the  tackle  is  necessarily  a  different  kind  of  thing.  So  StracchcBj 
pars  2.  num.  12.  Roccw,  not  20.  Mottoy,  m.  and  n.  book  £. 
ch.  1.  §  8.  deny,  that  the  ship's  hoot  is  conveyed,  when  the  ship  is 
sold  with  the  tackle,  apparel,  furniture,  and  oth^r  instruments 
thereto  belonging.  All  these  opinions  are,  however,  founded  upon 
the  authority  of  the  Roman  law,  in  which  it  is  said,  that  the  hoot 
is  not  a  part  of  the  ship,  or  its  apparel. 
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of  the  purchaser's  examioation  of  her,  and  is  subsequently  ta- 
ken away  by  the  vender,  the  purchaser  has  a  right  to  demand 
it,  if  the  vender  have  not  given  prior  notice  that  the  boat  is 
separate,  and  attached  to  another  vessel. 

As  far  as  we  are  acquainted,  the  practice  of  stripping  the 
ship's  apparel  upon  capture,  &c«  \&%  in  no  country,  sufficiently 
g^uarded  against  by  salutary  laws  or  regulations,  but  on  the 
contrary  in  most  cases  is  carried  to  great  extent.  Prizes,  and 
other  vessek  detained  under  arrest,  when  they  are  to  be  sold, 
are  generally  stript  naked  by  friend  and  foe,  and  the  owners 
sustain  no  small  damage. 

*  The  place  where  the  ship  lies.  The  English  prize  law  pro- 
hibits the  purchase  of  enemies'  ships  in  transitu^  or  of  ships  that 
may  be  involved  in  an  expected  war,  and  are  sold  in  contempla- 
tion of  \U  (Ji)  In  the  Tda  and  Kingmay  and  other  cases,  it  was 
otherwise  decided  that  property  might  be  purchased  in  transitu  ; 
(I)  where  it  appeared  that  it  had  been  done  without  any  view  of 
accommodation,  to  relieve  the  seller,  from  the  pressure  or  pros* 
pect  of  war. 

The  Code  de  Commerce  admits  the  purchase  of  vessels  in 
transitu  ;  stilly  according  to  the  principles  of  prize-law^  such 
purchase  is  always  hazardous. 

Moreover^  the  bill  of  sale  contains  the  consideration^  and  the 
mode  of  payment;  the  receipt,  and  acknowledgment  of  delivery 

It  is  dangerous  to  mention  the  payment  of  the  consideration, 
in  the  bill  of  sale,  to  be  by  exchange,  because  it  excites  the 
suspicion  of  prize  courts,  (ni)  In  the  sale  of  small  Dutch^  and 
other  small  vessels,  the  whole  consideration  is  often  credited, 
and  stipulated  to  be  paid  from  the  freight ;  and  until  the  final 
settlement,  the  property  is  reserved  in  the  bill  of  sale  to  the 
vender*       This,  in  the  limited  means  of  small  traders,  is  a 

(Jb)  J7o6ifMon'«  Reports,  vol.  5,  page  173. 

(/)  AoMncon't  Reports,   vol.  5,   pag€  131. 

(m)  Merckwurdige  Entscheidungen  der  Londoner  und  Pariaer  Priscn^- 
ri€hte.     AltOQA,  1802,  page  15S. 
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necessary  evil.  It  induces  such  traders,  to  navigate  for  years 
upon  the  old  papers,  in  the  name  of  the  original  owners  ;  (par- 
ticularly if  they  are  foreigners  whose  flag  is  preferable  ;)  and  if 
they  thus  fall  into  the  hands  of  an  Admiralty  judge,  who  is 
cither  ignorant,  or  regardless  of  maritime  customs,  property 
otherwise  unsuspicious,  is  thereby  totally  sacrificed. 

Further,  the  bill  of  sale  contains  a  clause  of  warranty. 

This  properly  extends  only  to  a  warranty  from  bottomry, 
average  and  other  claims  for  which  the  vessel  itself  is  bound. 
The  Code  de  Commerce^  with  regard  to  the  lien  upon  the  ship 
itself,  determines  that  it  is  bound  for  all  claims,  which  the  law 
terms  privileged ;  among  which,  in  addition  to  the  former, 
wages,  insurance-premiums,  indemnity  for  costs  incurred  by  the 
shippers,  and  claims  of  the  like  nature  are  included*  There  is 
no  doubt,  that  whei^ships,  in  the  bands  of  a  purchaser,  have 
satisfied  all  liens  of  this  nature,  the  purchaser  is  released  of  all 
further  claims  against  himselff  or  the  vessel,  (n) 

Then  follows  in  the  bill  of  sale^  the  acknowledgment  of  the 
delivery  of  the  vessel  with  all  her  appurtenances,  to  the  satisfac** 
tion  of  the  vendee. 

From  the  principles  heretofore  stated,  the  actual  ddivery  of 
the  vessel,  to  obviate  controversy  in  the  event  of  injury  from  firo, 
or  other  causes,  is  a  measure  of  the  first  importance  to  the  ven- 
der ;  as  it  must  be  to  the  vendee,  to  relieve  his  purchase  fr^m 
any  future  debts,  and  claims  against  the  vender.  If,  however* 
no  actual  delivery  can  take  place,  the  sealing  and  delivery  of 
the  bill  of  sale,  on  the  part  of  the  vender,  is  to  be  considered 
the  symbol  of  it.  This  subject  has  frequently  been  so  decided 
in  England^  in  cases  not  within  the  prize  ISiw.     (o) 

Generally  the  bill  of  sale  is  not  a  private  instrument,  since 
duplicates  are  often  necessary;  and,  as  third  persons  may  re- 
quire reference  to  it,  it  is  made  of  publick  notoriety.      Yet  the 

(«)  Art.  190-194.  incl.  ct  19^.  (•)  AhboiU^it^  10. 
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Code  dc  Commerce  declares  it  optional,  to  execute  it  privatetyi 
or  hy  a  publick  act;  but  it  muat  be  in  wriung.  (;») 

Among  vheorists  it  has  loag  been  a  controversy,  whether 
ships  are  moVeable,  or  immoveable  property.  Those  of  the  one 
opinion  say,  diat  the  moveable,  cohering  with  the  immoveable, 
is  to  be  presumed  immoveable ;  and  assimilate  it  to  a  frame 
house,  which  though  it  be  moveable,  will  warrant  h3rpothecary 
tightS'  Their  opponents,  however,  remark  more  justly,  that,  as 
ships  niove,  and  are  framed  for  moving,  they  properly  belong  to 
things  moveable ;  and  are  supported  by  the  Roman  law,  where 
ships  are  adverted  to  as  such,  {ff) 

The  old  Hamburg  laws,  and  the  new  Bankrupt-system,  art* 
19,  classes  them  with  things  moveable ;  and  Langmbeek  terms 
thtem  9fo,  nnd  Jioathtg  warehotuea*  (r)  So  likewise,  the  -Code 
die  Commerce*    («) 

This  difference,  in  countries  where  the  doctrine  of  lien  upon 
ships  was  not  precisely  laid  down,  has  led  to  endless  discussion* 

At  all  times,  the  property  in  vessels  was  only  to  be  known  by 
such  written  evidence,  as  is  not  required  of  other  moveable 
property  in  market  overt ;  but  the  reason  is,  that  the  ship-owner 
is  constantly  liable  to  be  called  upon  at  sea,  and  in  foreign  ports, 
to  produce  his  title;  and  ought  therefore  to  be  so  much  the  more 
circumspect  in  his  purchase.  He  is  not  likely  to  be  deceived  in. 
his  tide,  but  by  a  neglect,  fairly  imputable  to  himself;  the  dan- 
ger of  which  is  moreover  lessened,  in  doubtful  cases,  by  the 
warranty  of  the  vender* 

The  vendee,  says  Targa^  (t)  must  take  precaution,  that  the 
ship  possa  solcare  ogni  acqua,  come  si  ouol  dire  del  cavallo  se 

(j)  Code  de  Commerce^  A.rt.  195. 

(g)  RaecuB  de  naribus  et  iiaiik>«  not.  zxxiz.  (r)  page  19. 

(*)  Art.  109.' 

{f)  PottderaiimtSy  cha.  22,  del  ecmtrato  di  compra  e  vendita  di  nare^page  48. 


^M  ^ 


*  ^Uch,  however,  ammUaUs  them  to  real  property  in  point  of 
Babtlity  for  the  debts  of  the  vender  $  especially  those  nvhich  are  by 
law  declared  to  heprmleged' 
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possi  beverc  eH  tutte  Pacque^  laay  navigate  every  &ea ;  as  is  said 
of  a  horse,  that  he  may  (Irink  of  every  water. 

Again,  bills  of  sale  may  be  divided  into  private  and  publick. 
We  have  just  spoken  of  the  warranty  on  private  bills  of  sale  ; 
and  the  question  now  occurs  in  how  far  ships  that  are  sold  by 
publick  authority,  remain  liable  for  claims,  that  attached  before 
the  sale.  When  vessels  are  sold,  on  account  of  bottomry  and  oth« 
er  claims,  by  publick  authority,  the  publick  bill  of  sale,  (we  should 
suppose)  evidences  the  acquittance  of  all  prior  liens ;  and  it  is  to 
be  presumed,  that  in  every  country,  a  foreign  decree  of  sale,  and 
a  judicial  sale,  would  be  respeqted,  whatever  otherwise  might  be 
the  opinion,  with  regard  to  the  validity  of  foreign  judgments  ; 
for  the  interest  of  commerce  universally  calls  for  equal  and  gene« 
ral  grinciples  of  maritime  law.  We  are  of  opinion,'  however^ 
that  a  sale  at  law  designed  by  the  owners  for  such  purpose,  is 
without  this  effect,  if  not  preceded  by  a  publick  notification  ; 
since  by  such  publick  sale,  every  person  not  caring  to  defraud, 
might  acquit  himself  of  bottomry  liens,  and  other  similar  claims 
against  the  vessel. 

By  the  Code  de  Commerce^  (u)  if  the  vessel,  after  such  volun- 
tary sale,  have  performed  a  voyage  on  account  of  the  new 
owners,  claims  of  this  nature  are  extinguished.  The  law  pre- 
sumes, that  a  voyage  for  this  purpose  is  performed,  when  she 
returns  to  the  port  of  departure,  without  making  any  other  port, 
having  been  at  sea  sixty  days  ;  or  generally,  when  the  vessel, 
having  sailed  on  a  distant  voyage,  has  been  more  than  sixty  <lay8 
at  sea  without  the  exhibition  of  any  claim  on  the  part  of  the 
creditors  of  the  vender. 

Accidents  of  the  sea,  capture,  and  other  occurrences,  in  time 
of  war,  so  frequently  interrupt  the  connexion  of  the  tide  papers, 
that  it  is  often  impossible  to  the  owners,  for  want  of  a  proper 
resort,  to  restore  it.  Ships  are  thus  sold,  without  any  other 
evidence  of  property,  than  is  derived  from  the  bill  of  sale  of  the 
last  owner.  This  temark  applies,  however,  only  to  the  continen- 
tal vessels  of  the  north  of  Europe — As  far  as  regards  England^ 

(u)  Art.  193  &  194. 


\     Jbs^  X^IXAaJc^  Vj^AA 
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and  America^  an  excellent  constitution  of  the  re^ster  prevails, 
in  or  upon  which  the  assignment  of  the  title  is  traced,  while  the 
original  bills  of  sale  remain  at  home. 

According  to  the  customary  maritime  practice,  the  production 
of  the  last  bill  or  bilb  of  sale  alone,  have  been  required^  from 
the  European  continental  shipping;  particularly,  if  they  are 
provesd>ly,  or  creditably  dated,  before  the  commencement  of  an 
existing  war.; 

Those  who  adopt  the  French  principles  of  prize,  refuse  to  re- 
cognize the  right  of  property  in  any  vetidee  who  puf  chases  a  ship, 
that  for  a  moment  during  an  existing  war,  has  had  an  enemy  own- 
er;  and  in  relation  to  the  period  of  the  commencement  of  such 
a  war^  strong  doubts  are  often  started  :  e.  g.  in  the  ivar  which 
ended  with  the  peace  of  Amiens^  it  was  attempted  to  date  the 
stand  between  France  and  Russia  from  the  period  at  which  the 
French  were  driven  from  Russia  by  Catherine  //.—Yet  it  ought 
to  be  supposed  that,  under  the  present  regulation  of  the  French 
council  of  prizes,  the  epoch  from  which  the  ablest  and  most  re- 
spectable prize  lawyers,  date  such  commencement^  would  be 
more  regarded  in  their  prize  decisions  ;  for  instance,  the  formal 
declaration  of  war,  the  commencement  of  bloodshed,  granting 
letters  of  marque,  &c— »The  purchase  of  vessels  which  an  enemy 
has  taken  from  the  French  and  condemned,  is,  by  France^  con- 
ceded to  neutrals,  provided  the  decree  of  condemnationi)e  an- 
nexed— On  the  part  of  England,  the  purchase  of  enemy  vessels 
of  every  description  was  permitted,  with  the  exception  of  such 
.  as  were  condemned  in  neutral  ports,  by  the  consuls  of  belligerents 
there  resident — as  was  the  case,  for  instance,  in  Nonvatf^  during 
the  war  of  the  revolution.  These,  during  the  war,  might  be  re- 
claimed by  the  owners  in  England*  ( The  English  admiralty, 
however,  did  not  hold  itself  competent^  upon  the  same  principles, 
to  decide  upon  the  claims  of  a  foreigner.)  But  the  English 
owner,  if  he  establish,  is  bound  to  pay  the  costs  of  his  claim.—- 
The  intervention  of  peace,  however,  says  Sir  William  Scott ^  bars 
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the  tkle  of  the  former  owner,  add  haa  the  effect  of  quieting  all 
titles  of  possession  arising  from  the  war  {vy^TheSQphiii,  Arianu. 

In  the  case  of  the  Henrick  &f  Marian  Boar  master.  Sir 
William  Scott  held  himself  bound  against  the  true  principle, 
by  the  admitted  practice  of  the  court,  to  adjudge  to  Danish 
merchants^  an  English  vessel,  that  had  been  captured  by  a 
patch  privateer^  carried  into  Norway^  isxA  there^  under  a 
sentence  of  condemnation  passed  at  the  HagUe^  sold  to  a  X)a« 
fif^A  merchant ;  and  afterward,  upon  a  subsequent  recapture, 
claimed  by  the  British  owners ;  though  he  held  it  aecesaaryy 
that  a  prize  to  be  legally  condemned,  should  be, brought  into  a 
port  of  the  belligerent  country,  or  of  its  allies,  (w)  The  Court 
sf  'Appeals  affirmed  the  decree  in  this,  and  two  other  questions 
of  the  same  nature,  brought  from  vice  admiralty  courts,  in 
the  cases  of  the  GlUciliche  Peter ^  and  Jonge  jfan^  on  which 
occasion,  Tth  Aug.  180r,  Sir  William  Grant  expressed  him- 
self to  the  following  purpose : 

^^This  case  involves  a  question  as  to  the  validity  of  sentences 
of  condemnation  pronounced  in  a  beUigerent  country,  on  prizes 
carried  into  neutral  ports;  and  it  appears  to  me,  that  the 
acknowledged  practice  of  this  country,  must  have  the  effect  of 
making  those  sentence9  valid,  whilst  that  practice  continues.''** 
^^The  equitable  mode  of  correcting  the  principle  of  law,  if  it  is 
wrong,  would  be  to  correct  in  the  first  instance  the  practice  of 
our  own  courts.  If  that  is  altered  so  as  to  be  brought  to  the 
knowledge  of  neutral  merchants,  the  question  as  to  them  will  be 
materially  changed.  They  will  no  longer  be  at  liberty  to  stand 
upon  our  practice,  and  say  the  tide  is  allowed  to  be  good 
amongst  yourselves.  They  must  come  forward  and  support 
dieir  pretensions  on  other  grounds ;  and  then  many  conside- 
rations that  were  urged  in  argument,  at  the  hearing  of  this 
ease,  will  be  deserving  of  very  serious  aitention^*^  (pc) 


(y)  Robinton,  6,  ptge  138. 
«)  IMituont  4,  pa(f.  43. 
W)   BoHnwrh  6»  pa^T'  140. 
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Neutrab  may  thus  perceive  the  hazard  of  such  purchases ; 
more  especially  since  the  Admiralty  annulled  the  decree  of 
condemnation  in  the  case  ef  the  ship  HersteUer^  dt  Koe  mas- 
ter, on  finding  that  this  vessel  had  been  described  as  lying  at 
Plymouth^  when,  as  it  appeared,  she  was  taken^  on  her  capture^ 
to  a  port  of  iVbrzvoy,  andiay  there,  at  the  time  of  adjudica- 
ticm  ;  the  court  declaring  that  it  would  not  condemn  a  vessel 
lying  in  a  neutral  port     (y) 

When  a  ship  is  purchased  from  the  enemy,  and  has  been  left 
in  the  enemy's  trade,  and  under  the  management  of  the  former 
proprietor ;  according  to  the  decision  in  the  Jemmy^  NoMten^ 
master,  the  court  will  hold  it  conclusive  cause  of  condemna- 
tion,  and  admit  no  further  proofs  of  property,     (z) 

In  the  case  of  die  ship  Omnibus^  Tenner,  which  was  appa* 
rendy  English  property,  and  fictitiously  transferred  to  a  Fncs» 
sian^  Sir  Wm.  «Sc:<?»  remarked,  July  23rd,  1805  :  ^^  The  court 
has  often  had  occasion  to  observe,  that  where  a  ship  asserted 
to  have  been  transferred,  b  continued  under  the  former  agency, 
and  in  the  former  habite  of  trade,  not  all  the  swearing  in  the 
world  will  convince  it,  that  it  is  a^genuine  transaction.'*   (a) 

It  becomes  a  question,  then,  whether  the  warranty  which  b 
^ntained  in  the  bill  of  sale,  extends  to  such  cases ;  whether  it 
can  be  assimilated  to  the  case  of  stolen  property,  or  other  like 
cases*  where  the  party  who  possesses  no  legal  title^  and  is  com- 
pelled to  account  with  the  real  owner,  is  cntided  to  redress 
from  his  former  owner.  We  believe  not,  for  the  principles  of 
the  civil  law  cannot  apply  here ;  since*  hitherto,  the  right  to 
restitution  has  been  uniformly  contended  for  as  a  legal  right, 
by  neutrab,  and  they^  conferred  their  passports  to  ^hips,  that 
carried  no  other  evidence  of  ownership,  than  what  was  ground- 
ed upon  such  decree  of  condemnation ;  and  because  the  war- 
ranty in  the  bill  of  sale  against  bottomry  and  other  liens,  is  re- 
strained by  the  strict  interpretation*  notwithstanding  the  expres- 

(y)     Robhumit  1,  pag.   119. 

(z)    JUHtuf^f  ^9  pag.  31.  (a)    JRobin»on,6,  pag.  7V 
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sion  to  warrant  the  ship  in  all  ports  add  waten^  seetne  to  justify 
a  larger  interpretation.  Wherefore  it  is  with  proprie^  generally 
conceded,  that  the  insurer,  if  he  have  not  reserved  evidence  of 
the  former  nationality  of  the  vessel^  is  affected  by  this  speciea 
of  condemnation. 

In  some  of  the  northem  maritime,*  ( genera^  neutral  }.atate9y 
the  production  of  the  bill  of  sale  designating  the  immediate 
owner,  was  formerly  deemed  sufficient,  to  justify  the  grant  of 
passports  in  time  of  war;  inasmuch,  as  it  must  have  been 
indifferent  to  every  government,  (whose  interest  it  is,  not  to  re* 
strain  the  facilities  of  commerce }  whether  an  earlier  Hnk  m 
the  chain  of  property  Was  wanting  or  not,  so  that  the  vendee^ 
could  refer  to  his  vender,  and  produce  the  bill  of  sale ,  more 
particularly  as  one  government  may  not  hold  every  earlier  tide 
invalid,  that  is  so  declared  and  considered  in  another  country* 

In  the  present  state  of  things,  when  at  most  the  biO  of  sale^ 
preceding  an  existing  war,^would  be  required,  it  were  safest  to 
leave  the  whole  to  maritime  usage,  and  the  security  of  the  mer« 
chant  to  bis  own  vigilance  and  discretion.  The  Dtmi^h  govern** 
ment,  however,  required  by  thn Of  i^nanceoithc  9th  ofApril,!  810^ 
that  the  bill  o£sale  should  be  attached  to  Danish  ships'  papers  ; 
and  Danish  tribunals,  restraining  the  law  to  its  strictest  interpre* 
tauouy  construed  it  to  mean,  that  no  Hnk  in  the  chain  slfould  be 
deficient ;  but,  that  all  bills  of  sale,  ever  executed,  from  the 
original  transfer,  were  included.  This,  in  its  commehcementy 
carried  with  it  great  and  serious  inconveniences  ;  and  as  long 
as  other  nations  preserve  their  former  usages*  must  interrupt  a 
facility  of  transfer  in  vessels,  which,  from  the  scarcity  of  timbcTf 
is  becoming  every  day  more  serious  and  important. 

The  Danish  prize  law  of  die  SOch  of  March,  1810,  includes 
the  bill  o^'  sale  among  those  papers^  the  want  of  which  justify  a 
seizure  (aru  10) ;  and  is  as  indefinite  as  the  law  in  relation 
to  passporu*    In  the  case  of  the  Wchtutrtf  GsmdiSj  master.  (^) 

(6)  BobinsoDy  L  page   133. 
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Sir  WiXam  Scan  remarked  upoa  this  subject :  <^  The  fact  of 
the  parcfaase  ki  «n  enemy's  country,  is  alone,  almost,  a  <;ause 
for  fovdier  proof.  But  here  is  no  bill  of  sale,  which  alone^  ac- 
cording to  the  constant  habits  of  idiis, court,  founds  a  demand 
-for  further  proof." 

A  property  in  vessels  may,  moreover,  be  established  by  proof 
<of  inheritance,  by  deed  of  gift,  aind  by  other  documents  indepen- ' 
^km  irf  bills  of  sale  ;  for  there  is  no  imaginable  legal  ground, 
-why  such  ahonid  not  be  universally  respected  as  valid  ti- 
4es  ;  and  it  is  to  be  regretted^  that  the  laws  of  Prize,  which 
vannot  be  too  ek^y  hid  down»  no  where  advert  to  these  proofs 
'wt  praperty* 

A  more  known  tide  to  praperty  in  a  vessel^  is  derived  from 
«sptare  in  war,  followed  with  condemnation  by  the  competent 
-Cribimals.  But  as  tUs  is  generally  in  favour  of  several  parties, 
«nd  among  them  die  crew  are  entided  to  a  share  of  the  pri29e 
vcmey,  the  capture  is  most  Anaquently  sold,  with  a  view  to  the 
« tdUtribtttioa  of  mtefests  ;  ao  'duit  such  a  vessel  seldom  returns 
ix>  sea,  Jwridiout  an  alienation  of  property  from  the  captors.  The 
uDo/iifA  prize  regoktions,  therefore,  beside  the  decree  of  condem- 
nation, refuiie  a  biU  of  sale,  and  the  want  of  either  will  justi- 
fy a  seizure.  Where  ships  are  taken  by  pirates,  they  may  be 
veclaimed  by  the  former  owuer,  if  sold  without  proper  adjudi- 
cation. The  Barbary  powers  are  not  to  be  reckoned  among 
"diem^-AAups  purchased  from  insurgents,  always  remain  uncer- 
lain  property,  inasmuch  as  it  is  at  the  discreiion  of  prize  tri- 
inmala,  to  decide  dieveon,  acooniing  to  their  own  views  of  the 
positive  iaw  xyf  nations. 

fioeh  are  the  remarks  we  have  to  make  upon  the  usual  evi- 
dbences  of  ;property,  in  vessels,  and  their  general  relations  as  es- 
jlaUtsbod  in  courts  of  law« 

iUhe  case  is  somewhat  diflferent  in  practice.  At  the  present 
4*y9  A)(.  commercial  purposes,  ships  are  considered  no  other 
lliJm.nu>iieafale  yroperty»  which  are  transferred  from  one  to  an* 
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Other  in  the  books  of  merchants,  upon  mere  verbal  agreementf  . 
or  by  letter,  obligation,  receipt,  &c.  The  bills  of  sde  are  thus 
the  mere  evidence  thereof*  This  deviation  from  the  rule,  is 
effected  by  the  strong- iippulse  of  commerce,  and  the  force  of 
conjunctures,  and  relations,  without  which  it  could  not  exist;-— 
and  its  difficulties  are  lessened,  by  the  mutual  confidence  of 
merchants,  and  the  established  principles  upon  which  credit  is 
maintained*  Formerly  these  changes  occurred  most  frequently 
in  ship-shares.  As  far  as  they  are  made,  with  a  view  to  the  ad- 
vantages of  a  neutral  flag,  in  .dme  of  war,  it  is  called  neutral- 
izing. This  change  of  property,  occurs  no  less  seldom  at  the 
close  of  a  war,  to  obtain  part  in  a  ratified  colonial,  or  coasting 
trade.  The  archives  of  the  London  prize  courts,  if  we  refer  to 
that  alone,  which  was  detained  after  the  breach  of  the  Amiens 
treaty,  sufficiently  attestf  the  extent  of  this  species  of  proper- 
ty. Occasionally,  it  might  have  been  designed  to  savt  the  im- 
posts, which,  in  some  countries  are  i^ore  oppressive  upon  ships^ 
than  in  others*  Thus  an  owner  whose  ship  cannot  traverse  the 
JUediterranean  in  safety,  procures  a  flag  which  sails  there  unmo- 
lested ;  and  protects  in  return,  under  his  own  name  and  flagf 
vessels,  that  trade  from  one  to  another  port  in  the  North  seas^ 
that  from  the  shortness  pf  the  voyage,  cannot  afford  the  pass- 
port expenses,  the  tonnage  and  other  imposts,  incident  to  a  long 
voyage. 

N  As  all  fictidous  transfers  of  this  nature,  are  against  the  law 
of  the  land  in  which  such*  transfer  is  made  ;  and  as  no  illegal 
contract,  strictly  understood,  can  be  maintained,  such  fictitious 
vender  has  no  other  security,  than  the  integrity  of  his  agent* 
It  is  attempted  to  remedy  this  by  bottomry  bonds,  which  the 
vender  procures  to  be  executed  to  his  order;  and  it  is  not  to  be 
denied,  that  this  mode  of  security  is  the  most  appropriate,  though 
it  is  the  source  of  great  confusion  in  the  doctrine  of  bottomry* 
Others  contrive  contrabills  of  sale,  or  blanks  for  the  purpose, 
from  the  feigned  owner,  which  at  all  hazards  will  bear  as  strict, 
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and  legal  scnitmy,  as  the  bottomry  bond.  With  regard  to  this 
mode  of  documenting  vessels^  and  the  discussions  which  may 
arise  in  a  third  CQuntryy  with  respect  to  the  real  ownership, 
it  appears  to  us,  that  the  English  principle,  with  some  what 
greater  latitude  than  prevaik  in  England^  is  the  correct  one  ; 
namelvv— -that  a  foreign  court,  regardless  of  the  illegality  of  the 
transaction,  will  look  to  the  real  proofs  of  property ;  keeping  in 
view  the  simple  investigation,  whether  the  parties  intended  a 
fraud  upon  the  country,  in  which  their  right  tO  the  property  is 
legally  brought  in  question. 

This  principle  is  likewise  established  in  the  laws  of  insurance ; 
as  insurance  against  the  duties  of  a  foreign  country,  would  be 
declared  valid  in  the  country  where  the  insurer  resides. 

This  principle,  hereupon  applied  to  propcfrty  in  the   cargo, 
which  was  colourably  documented   in  time  of  peace,  was  fol- 
lowed, up  by  Sir  William  Scott  in  many  adjudications  upon  car- 
goes, carried  in  at  the  commencement  of  a  war— yet  he  main- 
tained, in  the  case  of  the  ship  Vreede  Sholtys^    that  the  passport 
and  flag  were  conclusive  evidence  of  the  nationality  of  the  ves- 
sel, and  admitted  no  opposite  proof,  (c)     But  as  the  English 
courts  do  not  invariaUy  hold  this  proof  conclusive  among  neu- 
trab,  if  doubts  are  suggested  against  it ;  and,  as  the    English 
principles  of  original  proof  are  twofold,  the  result  from  the  pa- 
pers, and  the  testimony  of  witnesses  ;  we  have,  (conceiving  the 
above  principle  in  relation  to  the  cargo  equally  applicable  to  the 
vessel)  sought  for  the  further  illustrauon  of  it  among  the  Lords 
of  Appeal*     And  in  a  case  of  the  like  nature  from  Barbadoes^ 
where  the  Hamburg  ship  Oelbaum   Flindtj  master,  had  taken 
the  Dutch  flag,  without  having  on  board,  or  without  the  exis- 
tence of  a  bill  of  sale,  to  a  Dutch  subject;  and  in  which  the  crew 
upon  examination  declared,  that  the  ship  was  not  Dutchy  but 
JSamburg  propei^ ;  and  the  parties  could  by  no  possible  means 
be  conceived  in  mala  fide  against  England^  the  principle  of  Sir 
Wm*  Scott  was  confirmed.     If  latterly,  an  exception  has  been 

{e)  Handbiich  dm  See-rechtes,  Sod  toL  pag^.  234.-J7«6sn«o7ij  5»pag.  5^  in  note. 
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ttkide  in  favour  of  Hamburgh  vessels,  idling  imder  foreigik 
flags,  sine  mala  fide  against  En^land^  yet  BngUmd  hate  not 
hereby  relinquiated  the  priaciple  ;  but  this  ezceptfoa  fmm  the 
rule  is  to  be  considered  a  special  exero^ion  itt  ftvout*  df  the 
BetnstovmSf  whose  interests  were  so  much  involved  in  the 
war  of  1  SOa,  that  England  could  not  be  entirely  regardless  of 
diem.  However,  since  Denmark  and  RuMia  were  eisigageA 
in  war  with  Engiand^  1^7,  the  nationality  is  merged  in  Eng^ 
Ksh  licenses ;  inasmuch  as  every  vessel  having  a  lieense  en  rtgJej 
i.  e«  a  properly  authenticated  license,  and  fiilfils  its  coHditiOfno^ 
is  protected,  whatsoever  flag  it  sails  under. 

By  this  rejection  of  opposite  proof,  in  the  ease  of  simulated 
ships'  documents,  large  sums  of  money  have  hteen  -sacrificed  td 
Great  Britain ;  and  ship  owners  ^  such  countries,  as  eem- 
mand  no  extensive  colonies^  or  are  'otherwise  t«estricted,  ihm&Id 
beware,  at  the  conclusion  of  future  tteftties  tof  pestee,  (t^less 
sufficiently  protected  liy  insurances^  in  #ImcIi  the  disguise  is 
made  known)  how  they  lend  their  vessels,  under  cetour  bf 
aale,  Co  foreign  flags,  for  colonial^  dfriean  <M*  itsiatic  es^pedi- 
tiotis.  'What  has  beeil  above  advanced,  w^  k*eGommend  fio  the 
consideration  of  insurers. 

Our  last  rema):ks  refer  to  the  state  of  affairs  before  the 
French  decrees  of  blockade  against  EngUtnd;  since  that  time 
the  importance  of  all  ships'  papeirs  cotiSi^dered  generally,  is  trif- 
ling, with, the  exception  of  the  letter  tf  license,  Which  was  first 
granted  by  England^  afterward  by  France^  and  laaidy  by  Ihn' 
mart.  Since  that  time,  as  before  remaricetf,  Ae  nationality  of 
vessels  has  almost  become  extinct ;  akid  we  have  kiiown  casc% 
e.  g.  where  French  have  purchased  ships  fot*  owners  in  the 
Hanstowns  in  the  name  of  Hollanders ;  (becaltse  Banish  and 
Dutch  ships  alone  could  dear  out  from  Serdeaux,  in  1 808), 
fumisbdd  them  with  Papenburg  papers^  and  the  lettet  of  li» 
cense  alone  protected  the  vessel.    In^«atfier  #ars,  commerce 
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Vu4i  the  twbm^  W9»  ^onaideved  a&]^rolttbtted»and  onk^  indulged 
by  special  licwM««.  Theaei  aince  the  war  of  die  coalitioo, 
h»vv  beea  extended  IQ  ^A  omiBerciad  expedUioas. 

la  thia  ats^  of  aflbics  the  gavern'mg  rule  is*  thai  the  conteai* 
of  the  licenae,  ^  observed  bona  fids^  if  the  party  would  not 
iubject  himaelf  lo  condemiatioou 

Witb  reg^und  lo  French-iaiperisd  licenses^  they  atipulaledy 
^lat  the  |>airty  usioig  them  b  to  obaeire  the  Fntnek  hw ;  which, 
3$  it  permka  no  communicatioii  with  Enghmd^  reodera  French 
Gcensea,  granted  for  other,  and  not  Ifor  English  ports,  useless, 
if  charity  were  not  permitted  to  wink  as  that,  which  necessity 
eafiDTcea    and  justifies.    Jll  is  moreover  intimated  to  French 
cruisers, ,  and  othen,  o«  the  praducdon  of.  such  imperial  li« 
cense,  t^  institute  no  further  scrutiny  upon  the  voyage,  or  the 
nauonality  of  the  vessel ;  but  to  regard  the  license  alone*         * 
It  is  to  be  hoped  that  this  state  of  affairs  wiU  soon  have  a  ces- 
sation ;  and  that  things  may  once  more  be  permitted  to  return, 
|o  their  original  QhanneU    We  have,  therefore,  only  touched  Upon 
it  I  and  return  again  to*  the  moat  important  species  of  colourable 
aaks  ;  thoa^  ef^^l^  at  the  commencement,  and  during  the  ex« 
isteace  of  a  war  i  which  are  termed  nnaralizmg^ 

A  nation^  in  anticipate  of  a  war,  is  expected  first  to  look 
tp  the  proircuon  of  its  merehant  fleets ;  because  the  Gomn»ercial, 
of  all  other  interested  is  the  most  impormqt  to  a  state ;  if  once 
destroyed,  H seldom  recovers;  and  certainly  ihespoliadfm  and 
destruction  of  it,  is  easier  effected  than  iu  preservation  or  re* 
^vaL  No  power  h^s  been  so  mindful  of  this  principle  as  Greiii 
lfir4tnmj  during  the  late  wara.  Scarcely  was  a  oloud  perceived 
in  the  political  horiTO^f  but  Mtigtish  ministers  were  occupied  in 
placing  Engluh  property  and  English  vessels  beyond  the  reach 
of  d|aj^r ;  and  the  sudden  policy  of  Pmi  /•*  of  Rmsia^  in  the 
winter  of  190U  for  the  first  tin^e  outsdript  their  reckoning. 

In  instances  where  othernwons  sacrificed  hundreds  of  vessels 
by  their  negligence^  the  English^  upon  the  same  occa9ion,  scarce- 
ly lost  one ;  and  we  have  ourselves  know^  that  the  English  con- 
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sul  Cockbum^  saved  vessek  by  towiog  them  through  the  Ice- 
freshes,  when  their  deliveraQee  was  thought  impossibk— -On  the 
contraiy,  when  by  the  French  cession  of  HanovfTiWwr  with  Eng' 
Ain^/ was  known  to  be  unavoidable,  how  extensive  and  irreparable 
was  the  loss  of  the  Prussian  flag  by  that  event ! 

Von  Lombard* s  memoirs  contain  no  satisfactory  excuse  for 
such  neglects,  unless  it  be  an  apology,  that  all  the  continental 
powers  commit  the  same  errour.  In  this  respect  the  example  of 
Great  Britain  is  worthy  the  imitation  of  the  rest  of  the  com- 
mercial world. 

After  the  commencement  of  a  war,  the  remnant  of  merchant 
vessels,  which  may  not  have  been  taken  by  the  enemy,  if  they 
lay  in  rocky  or  wormy  ports,  are  subject  to  be  totally  destroyed; 
or  at  least,  in  time  to  incur  great  average ;  or,  finally  to  be  lost 
to  the  flag  by  bona  fide  sales  and  transfers  to  foreigners— There* 
fore  the  subjects  of  belligerents  have  hitherto  resorted  to  neutra- 
lizing, and  not  seldom  with  the  connivance  of  their  government* 
From  the  nature  of  the  object,  it  was  requisite,  if  the  enemy  was 
to  be  deceived,  that  the  proceedings  should  be  in  writing.  But 
the  French  Emperour^  with  his  peculiar  naivet^^  dii^cted  the 
French  laws  upon  this  subject  to  be  published;  (d)  and,  there- 
by, the  bona  fide  sale  of  vessels  during  a  war,  was  prohibited. 

It  is  but  too  probable,  that,  in  cases  of  this  nature.  Great  Bri^ 
tain  will  hereafter  require  prpof,  that  neutrals  are  free  from  any 
obligations  and  contracts  with  the  French.  Formerly  this  was 
contrived  under  pretext  of  capture  or  shipwreck,  or  condemna- 
tion for  unseaworthiness*— -The  proofs  were  mbstly  fictitious-— 
Our  apprehensions  arise  from  the  remark  of  Sir  William  Scott 
in  the  case  of  the  Sechs  Geschwtstem,  Jobs^  master ;  ^  the  nile 
which  this  country  has  been  content  to  apply  is,  that  property  so 
tranferred  must  be  bona  fide^  and  absolutely  transferred.''  (e) 

The  following  case  is,  however,  an  exception  to  the  precedent 
laid  down  in  the  above  case.    English  merchants  had  obtained 

(<0  Code  des  Doiuuiesde  l^Empire  Fnmcais,  par  Jh^ardm  SaiBsf,  M*  1Q23. 
(e)  BobiasoD^  4,  page  102. 
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Ecenae  to  purchase  a  veasel  out  of  the  hands  of  the  enemt*  On  her 
return  home  she  was  capmredi  and  it  was  found  that  the  French 
government  had  exacted  bond  for  the  restitution  of  the  ship  at 
the  oonclotion  of  the  war.  It  was  urged  by  the  owners ;  that  in 
the  Surinam  cases,  the  Lords  of  Appeal  held,  that  bonds  to  return 
^to  Am$terdamt  were  not  to  be  taken,  as  conclusive  evidence  of 
the  foct,  nor  as  tantamount  to  the  performance  of  the  condiuon, 
so  as  to  lay  a  ground  of  condemnation,  in  the  Prize  court.  Sir 
WilBam  Scott  held  thb,  altogether,  a  case  different  from  the 
case  of  the  Sechs  Guchwutem^  above  cited-— The  Clio,  (f) 

Subsequently,  when  the  Emperour  Napoleon  bud  a  8e(]^ueatra- 
tionupon  aKPa))eii^r^  vessels  in  the  Elbe^  Weser  and  Jiihde^  . 
and  a  Dutch  ship  under  the  Fapetiburg  flag  was  compelled  in 
distress  to  run  into  VareU  and  was  there  sequestered ;  we  at« 
tempted  her  release  upon  the  principle,  that  by  Papenbutg  ves* 
aeb,  only  actual  and  bona  fide  Papenburg  vessels  were  intended, 
and  appealed  to  the  higher  authorities  for  protection  under 
tins  law.  But  as  the  Dutch  minister  fsuled,  in  the  release  of 
the  Dutch  vessels  under  the  Papenburg  flag,  that  had  been  se- 
questered at  Hamburgh  we  have  desp^red  of  the  result. 

As  it  is  admissible  to  deceive  an  enemy,  it  admits  of  no  doubt 
that  belligerents  should  not  be  suffered  to  neutralize ;  and  as  a 
subject  of  die  Danish  nation  we  have  to  regret,  that  the  state  of 
aflEEurs^and  the  zeal  and  severity  we  have  been  compelled  to  adopt 
against  England  in  war,  prevented  the  purchase  at  a  low  rate  of 
our  shipping  condemned  in  that  country,  at  the  commencement 
of  the  war  i  and,  that  we  were  prevented  from  redeeming  the 
firty  odier  vessds,  which,  from  time  to  time,  fell  into  the  hands 
of  die  enemy  in  Portugal ;  and  those  (at  least  an  hundred  in 
number)  which  die  yunta  condemned  in  Spain  ;  when  perhaps 
not  even  neutralization,  but  mere  private  ransom  from  the  ene- 
my by  the  purchase  of  ficensesy  would  have  been  required*— 
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What  difficulties  did  the  few  vessels  encoUiftdr  that  si^vcid  them- 
selves in  our  ports  !  We  cannot  suppress  the  pioCto  wish,  that 
no  nation  may  hereafter  be  led  to  such  sacrifices. 

So  much  of  fictitious  transfers  in  time  of  wan  We  canfiot 
omit  to  observe,  that  no  sensible  man,  will' Undertake  t<^  defend 
the  act  of  neutralizing^  on  the  part  of  a  neutral  ot  ndti-'betlige- 
rant.  No  neutral  government  of  any  rank  woidd  debase,  or 
subject  Itself  to  the  danger  of  war,  by  ktiowingly  pisrinittitig  it. 

It  is  not,  however,  always  in  the  power  of  governments,  by 
the  severity  of  laws,  and  by  means,  which  a  government,  di- 
rected by  experience,  on  the  aiubjectof  the  purchase  of  foreign 
vessels,  may  have  adopted,  to  stem,  or  direct  a  disorder,  so 
deleterious  to  a  state,  both  in  its  domestick  and  foreign  re- 
lations, (g^) 

A  rigid  caution  in  this  repect,  has,  in  every  country,  at  least 
this  good  result,  that  commercial  bunglers  will  beware  how 
they  intermeddle  with  apracticeg  that  is,  at  all  events,  less  detri- 
mental in  the  hands  of  extensive  traders,  and  inteUigeut 
merchants* 

The  means  best  adapted  are  stiil  unapplied  among  all  nations ; 
that  is,  to  cause  all  records  of  decisions  of  the  prize  courts, 
involving  home  properly,  to  be  transmitted  by  the  consuls  to 
their  government;  and  if  in  any  decree  the  suspicion  of  neutra- 
lization appeared  to  be  legally  grounded,  to  institute  process  at  . 
home  against  the  suspected  parties,  and  deal  with  thetn  accord- 
ing to  the  provisions  of  the  laW. 

We  have  heretofore  proposed  this  remedy  in  the  journal  of 
Minerva  (1797),  and  it  is  to  tts  insoluble,  that  ministers  of  nefu- 
tral  powers,  in  belltgerent  ports,  should  hav€  these  frauds 
charged  to  their  fellow-citizens,  without  an  nttempt  to  rebut 
the  scandal  of  the  record,  by  a  decision  from  home ;  either 
that  the  fraud  was  never  practise,  or  has  there  been  suitably 
pCinished ;  thus,  by  proofs  of  justice  to  belligerents,  procur- 
ing a  respect  for  their  flag  and  their  country. 

,       (^)  y.  Benmfig^9  SamluDg  yon  StsatscbrilteiH  Ist  yol.  p«g.  35. 
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•At  the  commencement  of  hosdlities,  condemnations  are  asfre* 
quendy  had  for  the  benefit  of  the  pablick  treasury,  as  for  the  ad- 
vantage of  private  individuals.  The  former  refer  to  property, 
seized  before  the  breaking  out  of  a  war,  the  subsequent  restitution 
of  which  sometimes  takes  place*  And  herein  is  to  be  considered, 
by  what  rule  or  measure  restitution  is  to  be  made  ;  whether  by 
the  proceeds  of  sale  in  the  belligerent  country,  or  by  the  real 
value  at  die  time  of  the  seizure.  In  relation  to  ships*  (  beside 
their  intrinsick  value)  ilie  freight  in  proportion  to  the  vojrage 
performed,  is  to  be  considered.  When  a  war  has  been  of  ma-  . 
ny  years  duratioUf  the  papers  are  mislaid,  witnesses  die,  &c« 
and  upon  this  ground  we  conceive  it  the  duty  of  a  government, 
at  the  commencement  of  every  war,  to  establish  the  proper 
value  of  such  property.  For,  at  the  close  of  a  war,  the  collec- 
don  of  these  matters  is  often  impracdcable ;  the  conjuncture  has 
passed;  ^ed  intra  Jlium  muroa  feceatur  et  extra* 


CHAPTER  III. 


Of  pabt  ownership.  Ain>  the  beodisitb  oocumemts. 


^DDDBb  be  IBrfJIrHl  ■■^■^^wirK^ 

* 

AbiIot^s  Treatise  on  the  Law  relating  to  Merchant  Ships 
and  Seamen. — London^  1804. 

Tb»  Woik,  in  tbe  Srd  ptrt,  and  in  pttM^ies  of  the  lit,  nonliint  nraoh  im- 
portant infixnatiDa  in  rdation  to  the  lulgect  of  thia  ehapter. 

Lakgenbbck's  Anmerkungefi  fiber  das  Hamburgishe  Shiffs* 
und  See-jRecht.'-^IIamburg,  1127 • 

Like  the  other  eommentaton  upon  the  Inter  maritime  Liw,  are  important,  in 
Rgaid  to  the  rights   of  the  partienho'  coontry^  to  which  they  refer. 


fV  HERE  several  persons,  that  are  not  otherwise  partnenr 
in  trade,  are  interested  in  the  property  of  a  vessel,  they  are 
termed  part-owners. 

Part*ownership  originates  at  the  buildbg  or  in  the  purchase  | 
or  after  the  purchase  of  a  vessel ;  and,  in  most  countries,  can 
only  obtain  between  the  subjects  of  such  country;  and  in 
Denmark  such  subjects  must  either  b^  native  bom,  or  such  as 


Chap.  Z.  OF  PART-OWNERS,    &c.  W 

have  acquired  citizenship,  before  the  commencement  of  a 
war,  and  are  domiciliated  there,    (h) 

Ship-shares  (or  the  separate  interests  of  the  several  part- 
owners)  are  generally  acquired  by  purchase ;  but  may  of  course 
be  acquired  by  building,  by  gift,  bequest,  barter,  or  by  any 
other  legal  mode  of  acquiripg  property. 

When  the  originally  designated  size  of  the  vessel  is  to  be 
altered,  the  majority  of  the  owners  (according  to  the  ContU" 
fate)  is  to  decide  upon  such  alteration,  and  accordbg  to  this 
rule  he  who  has  agreed  to  hold  a  share  in  the  vessel,  is  bound 
to  retun  and  contribute,  of  whatever  size  she  may  be  built. 
But  if  he  has  only  agreed  to  take  a  share  in  a  ship  of  a  par* 
ticular  structure,  and  she  is  built  of  another,  he  is  not  then 
precluded  from  withdrawing  from  the  partnership. 

Each  pan-owner  possesses  only  so  much  interest  in  the  ship, 
as  he  has  acquired ;  (l)  and  enjojrs  the  profits,  and  sustains 
the  losses  of  his  own  share.  Cases  may,  however,  be  supposed, 
m  which  a  part-owner  may  have  an  interest  in  the  profits  only, 
and  not  the  loss.  (<) 

(Jk)  ^  4  der   Vefordnimp  Tom  9ten  April,  1810,  Uber  cUs  VtASweseiL 
(p  ZocceniuM  de  jure  maritimo,  cap.  6.  %  ^^Stypmann  de  jure  luuitico 
ct  maritimo^  ip^,  11.  Ko.  13,  14,  15,    &  16. 


(1)  Abbott,  pag- 4,  observes,  ^<the  interest  of  part-owners  is  so 
fiu*  distinct,  that  one  of  them  cannot  dispose  of  the  share  of  ano- 
ther ;  wbereasy  in  articles  of  ordinary  sale,  one  partner  may  in 
general  transfer  the  whole  propertyi  if  the  transaction  be  without 
fraud."  It  mig^t  here  be  inferred,  that  the  dispostofi;  power  of  c^- 
tenants  of  a  vessel,  differs  from  that  which  they  possess  over  every 
other  species  of  personal  property.  Part-owners,  and  partners, 
are^however^  by  no  means  the  same;  they  possess  rights  essentially 
diflferent.  The  merely  having  a  part  interest  in  a  ship,  or  in  any 
other  articles,  does  not  constitute  a  partnership.  It  is  but  a  tenancy 
in  common.    Partners  are  co-tenants  $  but  co-tenants   ai-e  not 
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GentrMy  in  DetunarA^  a  written  contract,  relating  to  the  ^e* 
nefal  ownership  of  the  vesael,  isiraaied,  and  is  c^ed  the  general 
contract.     If  this  is  done,  after  die  «ale  of  one  or  more  shares 


partners;  nor  entitled  to  the  rights  of  partners.  If  the  authgr 
means,  that  a  part-owner^  or  co-tenant  of  a  vessel,  has  not  the  same 
disposmg  power  over  the  vessel  as  a  partner,  the  law  is  no  doubt 
correct;  but  the  words  do  not  express  this  idea.  Thej  convey  a 
meaning,  that  a  partner  rf  ever j  species  of  property,  fexcepfing  a 
vessel^  J  has  a  power  to  make  a  valid  title  to  the  whole  of  the  part- 
nership effects ;  but  that,  where  the  subject  of  partnership  is  a  ves- 
sel, the  power  of  a  partner  to  sell,  is  only  co-extensive  with  his 
real  interest*— A  partner  bj  virtue  of  his  implied  authority,  has  the 
power  of  assigning  or  disposing  of  the  entire  property,  in  the  part« 
nership  effects,  if  there  be  no  fraud  in  the  transaction,  Goiop.  .445$ 
and  there  is  no  law  which  coastitates  an  exception'  in  the  case  of 
a  partnership  of  a  vessel.  The  other  partners  have  oo  recourse 
i^nst  the  vendee ;  and  their  only  remedy  is  in  equity  against 
the  partner,  who  has  thus  parted  with  the  property*  But.  part- 
owners,  or  tenants  in  common,  possess  no  such  power  over  the 
general  or  undivided  interest ;  a  co-tenant,  cannot  dispose  ef  the 
entire  property.  His  disposing  power  is  only  commensurate  with 
his  interest ;  and  if  he  give  a  bill  of  sale  for  the  whole,  an  action 
will  lie,  at  the  instance  of  the  other  ee  ionant,  Ibr^iis  moiety  ^  for 
the  sale  severs  the  co-tenancy,  and  the  vend^  is  entitled  (o .  no 
more,  than  the  interest  which  the  vender  has.  2  John.  JV..F.  Sep. 
468.  3  John*  175.  If,  therefore,  one  part-owner,  or  co-tenant  of  a 
▼essel,  sell  the  wholcj  the  bill  of  sale  conveys  a  valid  title  only 
to  the  interest  of  the  vender  $  and  the  other  co-tenants  h^ve  an 
action  against  either  the  vendee  or  vender  for  their  interests.  But 
if  a  partner  sells  the  whole  vessel,  the  vendee  has  an  indefeasible 
title  in  the  whole;  and  the  remedy  of  the  other  partners  is^only 
in  equity.  Partners,  therefore,  and  part-owners,  have  the  a^me 
powers  over  this  species  pf  property,  that  they  possess  Qver  a^y 
other  kind  of  chattels* 
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of  the  coDcem,  it  theo  eoiit»his  the  bills  of  sale  of  such  shares  ; 
therettpon  the  terms  of  the  connexion,  thus :     That  one  of  the 
part-owners    (generally  he  who  has  the  largest  interest  \m  the 
vessel)  is  to  have  the  direction  of  her  ;   the  regulation  and  re- 
cerpt  of  the  freight ;  the  correspondence  with  the  master ;  some* 
*times  the  insurance  of  the  whole  ;  (but  generally  each  owner  in- 
sures separately)  the  designation  of  the  voyages,  &c.  and  this 
fcnr  a  definite  or  indefinite  time ;  yet,  binding  himself  in  every 
important  relation,  for  instance  in  average  cases,  or  in  the  €od> 
'templated  discharge  of  the  master,  &c*  to  assemble  the  owners, 
^and  in  such  cases  to  permit  the  majority  to  decide*    It  might 
'be  proper  to  insert  as  a  clause  in  the  general  contract,  that  the 
majority  should  decide  according  to  their  proporticAiable  interest 
in  the  ship  (in  the  proportions  established  by  the  Haniteatic  sea 
laWSf  (i)  according,  as  they  say,  to  the  ancient  usages  of  the  sea) 
particulariy  as  almost  all  sea  laws  contain  this  direotion-^— More- 
over, the  general-contract  makes  it  tht;  duty  of  the  ship^s  husband, 
'to  keep  correct  accounts  of  the  receipts  and  disbursements ;  and 
'ifter  every  voyage,  or  as  often  as  practicable  (this  clause  is  fre- 
'quendy  the  parent  of  fraud  and  .chicanery)  to  post  the  ship?* 
^bodks  ;  and  to  distribute  (he  balance  of  profits  to  his  other  part«- 
ownersy  under  forfeiture  of  his  share;  and  further  responsibility 
over. 

On  the  other  hand,  the  several  owners  bind  themselves  to 
abide'  by  his.direction  of  the  concern,  to  supply  promptly  the  ne- 
cessary advances,  and  average  monies,  sub  Hypotheca  bonorum^ 
under  forfeiture  of  their  respective  shares,  and  to  secure  him  a 
stipulated  compensation  for  his  pains—Moreover,  the  several 
part-dwners  among  themselves,  agree  not  to  sell  their  interest 
coverdy,  without  giving  notice  tmd  preference  to  their  fellows  ; 
'and  particularly  to  make  no  sale  to  a  foreigner*-^It  is  often  sti- 
pulated that  no  sale  shall  be  made  to-a  Jew.  This  clause^  how- 
ever is  not  general,  and  Christians  and  Jews  have  alike  shares 

(h)  Tit  S. %.4. 
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iathe  same  vessel,  or  the  latter  navigate  on  their  individual  ac- 
count ;  and  this  testimony  is  due  to  them,  that  on  this  head  no 
complaints  against  them  are  known  to  us. 

This  contract  is  seldom  found  with  the  vessel ;  but,  by  subsd- 
ttttion  for  it,  Danish  vessels  carry  an  attested  document,  which 
purports  that  every  party  interested  has  therein  subscribed  upon 
oath,  what  share  he  has  in  the  vessel ;  that  no  fictitious  contract 
has  in  any  manner  taken  place,  and  that  they  will  not  dispose 
of  their  interest  to  any  but  Danish  subjects*  The  ffanseatic- 
.code  prescribes  several  precautions  to  prevent  frauds,  in  part* 
ownership  (/) ;  for  instance,  that  a  written  statement  of  what  is 
necessafy,  for  the  equipment  of  the  vessel,  be  furnished,  and  that 
the  provision  and  necessaries,  with  the  consent  of  the  others,  re- 
main with  one  part-owner  until  they  are  taken  on  board,  so  that 
no  separate  owner  may  constitute  himself  the  ship's  husband. 

Generally,  according  to  the  terms  of  the  contract^  the  ship's 
husband  is  to  decide  upon  the  proposed  expedition ;  but  by  the 
Ifanseatic,  French^  (m)  Swedish^  and  Prussian  (n)  maritime  re- 
gulations, the  majority  of  interest  in  the  vessel-^o,  by  the  Sam' 
burg  code,  the  majority  decides  upon  the  destination  of  the  ves- 
sel—but,  if  they  determine  upon  no  voyage,  the  minority  is  to 
rule,  {p) 

As  the  prosperity  of  every  nation  intimately  depends  tipcm 
the  prevailing  spirit  of  enterprise ;  and  as  the  minority  may  al- 
ways protect  themselves  by  insurances,  this  privilege  of  the 
majority  is  grounded  in  the  nature  of  the  case,  and  the  provision 
of  the  Hamburg  law  is  a  just  one. 

The  Danish  law  determines :  (ji)  That  in  case  of  a  difference 
of  opinion,  the  vessel  shall  on  no  account  be  laid  up ;  but  the 
minority  may  affix  a  valuation^  which  they  will  either  take  or 
give  ;  and  those  who  thereupon  remain  owners  in  the  vessel, 
shall  withm  six  weeks,  without  further  process  of  law,  re-im» 

(0  §  1  &  3.  in  tit  5.  (in)  Art  220. 

(n)  §  1427.  u.  1428.  des  Preossisclieii  Landrechtes. 
(o)  Lfxngenbeck  ad.  art  3.  tit  13.  (p)  4th  book*  lit  chap.  %  35^ 
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bune  the  redring  parmen ;  and  the  ship  shall  proceed  on  the' 
voyage,  unmolested.  If^  however,  the  owners  cannot  come 
upon  tenna,  the  ship  is  nevertheless  not  to  remain  unemployed  ; 
but  the  majority  may  equip  her  for  service,  and  she  is  at  the 
risk  of  all  parties— Those  who  dissented  from  the  equipment, 
are  not  entided  to  freight.  (1) 

The  Siamiurg  laws  (g')  contain  almost  the  same  provisions, 
with  this  addition :  If  any  part-owner  would  quit  the  concern^ 
he  shall  name  his  terms,  and  the  others  shall  elect  within  four- 
teen days ;  and  thus  are  they  parted. 

Langbnbeck  adds  to  this  article  a  Lubish  decision  of  1584) 
Timm  vs.  Eistorp^  according  to  which,  this  dissolution  (also 
provided  for  in  the  LUhish  sea-laws)  was  to  be  effected  at  a  spe- 
cified term,  under  the  direction  of  the  portwardeos— This  mode 
of  separation  upon  the  judgment  of  intelligent  and  competent 
men,  is  practised  in  many  places;  and,  as  the  most  effectual, 
should  be  universal. 

The  Pru99i<m  maritime  code  directs :  that  when  the  master) 
and  a  shipbuilder  upon  oath  deem  repairs  necessary,  they  are 
to  be  made,  without  regard  to  die  objecdons  of  a  majority  of 

(^)  Tit.  13.  art  1. 


(1)  Vide  also  iWr  Leoline  Jetikint^  opinion  to  this  effect  in  the  re- 
port of  a  case  to  the  right  honourable  the  Lord  High  Chancellor  of 
England — **  If  the  law  and  practice  were  otherwise  in  England^^^  he 
added,  ^  it  would  be  very  mischievous  to  our  shipping  and  navigation, 
the  greatestpart  whereof  being  carried  on  bj  contribution  and  joint 
force  of  part-owners,  all  partnership  would  cease,  if  a  partner,  bear- 
ing no  part  of  the  burthen,  should  come  to  a  share  in  the  profits. 
Nor  would  there  scarce  any  sea-voyage  go  forward,  if  it  were  not  in 
the  power  of  the  major  part  of  the  owners  to  overrule  a  cross-grained 
partner,  and  to  dispose  of  the  whole  ship,  securing  either  to  such  a 
partner  that  the  ship  shall  return ;  or,  if  it  do  miscarry,  that  he 
shall  be  paid  the  value  of  his  part,  as  it  was  appraised  before  it  was 

set  out."    Idfe  of  Sir  L.  Jenkins^  vol.  2.  pag.  793, 
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the  ship-ownerfi ;  who^  if  they  are  dissadsfied,  may  enforce  a  pub- 
lick  sdie  ;  that,  as  long  as  a  ship  is  upon  her  voyage,  no  part* 
owner  can  demand  a  dissolution  of  the  concern ;  that^at  the  end 
of  the  voyage,  any  one  is  at  liberty  to  tender  a  publick  sale  of  his 
part ;  that,  with  regard  to  such  separate  share,  the  other  own- 
ers have  a  right  of  pre-emption  during  three  days  ;  and  among 
them,  the  first  who  prefers  his  privilege ;  that,  when  a  share  is 
sold  against  their  will,  they  have  four  weeks  to  reclaim  it*  (r) 

The  Russian  maritime  law  (s)  enacts^  that  when  a  party 
wishes  to  sell  his  share,  the  other  part-'owners  shall  have  the 
preference  ;  and  are  not  bound  to  take  it  at  the  price  stipulated 
by  him,  but  many  procure  the  appraisement  of  competent  and 
skilful  men,  and  within  four  weeks  take  it  at  the  valuation  ren- 
dered, (t)  This  regulation  is  to  the  purpose ;  and  though  it  is  not 
exactly  founded  on  strict  legal  principles,  yet,  as  before  remark- 
edy  deserves  to  be  imitated,  as  inherent  in  the  nature  of  the  case* 

If  the  master,  discharged  by  the  ship's  husband,  or  the 
concern  generally,  is  himself  an  owner^  he  may  renounce  his 
part-ownership,  and  demand  the  reimbursement  of  the  capital, 
representing  his  share ;  the  amount  of  which  shall  be  de(er« 
mined  by  arbitrators  chosen  for  that  purpose,  (ti) 

Falin  is,  however,  of  opinion,  and  justly  so,  that  without  his 
will  he  cannot  be  compelled  to  renounce  his  interest,   (y) 

Thus  according  to  the  maritime  laws  of  alniost  all  nations, 
the  majority  is  to  control  the  minority,  in  the  equipment  of  the 
vessel ;  and  expressly  by  the  French  Code.  In  the  case  of 
Bonneauv^,  Fesquet^  1754,  the  former  had  three-fourths,  and 
the  other  one-fourth  interest  in  a  vessel.  The  plaintiff  intended 
to  send  her  to  St.  Domingo^  with  three-fourths  of  the  cargo  on 
his  own  account,  and  wished  to  compel  the  defendant  to  ship 

(r)  Preussiches  Landrecht,  2ter  theiU   §    1429^1430-^3'S&--^r— 38^ 
40—41. 
(«)  8th  Haupt8tUck»  §  160- 

{t)  Conferatur,  das  Hanseatishe  seerecht,  tit  3,  §  14.— 2>£fm<Aev  8eerecht« 
4-2-14. 

(u)  Code  de  Commerce,  art  212. 
(v)  Nouveau  commentalre  de  la  marine,  ad  liber  2.  Ut  8,  art  6.  page  572. 
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the  other  fourth  oq  his  accounts  or  resign  bis  interest  in  the 
freight.  The  latter,  on  the  contrary  required,  that  the  remainder 
of  the  cargo  which  was  wanting,  should  be  furnished  from  his 
one-fourth  of  the  three-fourths  of  the  freight.  Though  Emeri" 
gon  supports  the  pretensions  of  the  former,  yet  V(din  (w)  op- 
poses him  with  arguments  so  incontrovertible,  so  stricdy  applied 
Ip  the  nature  of  the  case,  that  we  are  surprised  how  difference 
of  opinion  could  ever  have  existed.  A  part-owner  is  as  com« 
petent  to  contract  with  the  managing  owner,  or,  according  to 
the  circumstances,  with  the  master  concerning  freight,  as  is  a 
third  person.  If,  however^  a  part-owner,  or  the  master  (when 
he  is  an  owner,)  lade  goods,  without  agreeing  upon  the  freight, 
he  is  liable  to  pay  what  might  be  required  of  a  third  person 
under  like  circumstances,  {x)  But  if,  says  the  Swedish  law,  the 
master  commit  fraud,  or  suffer  indulgences  in  his  ovvn,  or  iq 
favour  of  any  one  of  his  owners ;  if  he  underrate,  or  suppress 
^e  freight,  he  has  forfeited  the  goods  shipped,  or  their  value, 
to  the  concern.  With  regard  to  the  publick  sale  of  a  vessel 
that  has  several  owners,  the  French  laws  require  that  at  least 
one  half  in  interest,  should  assent  to  it,  provided  the  general 
contract  contains  no  stipulation  to  the  contrary,  (y) 

Upop  some  of  the  above  points,  the  courts  of  Admiralty  in 
Englcmd  proceed  upon  different  principles.  They  allow  the 
majority  in  value,  to  employ  the  ship  upon  any  plausible  under- 
taking, against  the  will  of  the  minority,  only  taking  care  that 
the  interest  of  such  minority  is  not  jeopardized.  A  stipulation 
is,  therefore,  required  of  the  parties  who  send  out  the  vessel,  in 
a  Bum  eqiuvalent  to  the  interest  of  the  minority*  that  the  ship 
shall  be  restored  within  a  limited  time,  or  that  they  shall  receive 
the  indemnity.  When  this  is  done,  the  dissentients  contribute 
nothing  to  tlie  costs  of  outfit ;  but  the  vessd  sails  on  account  of, 
and  tor  the  risk  and  profit  of  the  majority. 

4 

(w)  Commentaire  sur  I'ordinance  de  U  marine,  ad  lib  2.  tit   8.  art.  5, 
page  577,  &c.  (f)  Swedishes  seerecht,  3rd  part,  5th  cap. 

(y)  Code,  art  234. 
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To  effect  this  proceeding,  the  minority  may  obtain  a  warrant 
to  arrest  the  vessel.    At  all  events  they  ought  to  protest  against 
the  majority,  andT  against  the  merchants  who  freight  the  vessel. 
If  the  minority  possess  the  vessel,  and  the  majority  would  send 
her  outy  the  minority,  upon  such  security  as  before  stated,  must 
deliver  her  up.     So,  if  the  voices  of  the  parties  interested  are 
divided.    The  Admiralty  court  in  England^  has,  however,  no 
power  to  compel  a  part-owner  to  sell  his  share,    (a)  A  part- 
owner  in  EngUtnd\xas  no  right  of  action  against  the  others,  upon 
a  charge  of  fraudulently  and  deceitfully  sending  iht  vessel  upon 
a  voyage,  in  which  she  was  lost.   Thus  it  was  decided  in  the  case 
of  Graves  vs.  Satvcer*    (1)  The  complaint  of  a  part-owner,  that 
his  co-tenant  had,  without  his  consent,  sent  the  vessel  to  sea, 
where  she  was  lost,  was  even  dismissed  from  the  Court  of  Chai^* 
eery.     This  was  the  case  of  Strelly  vs.  Winson*  (2)  This  de- 
cision proceeds  upon  the  English  common  law  principle,  and 
the  civil  law  doctrine,  that  where  one  tenant  in  common,  takes 
the  general  property  out  of  the  possession  of  the  other,  and  does 
not  destroy  it,  but  it  is  lost,  no  action  will  lie.     But  in  a  case 
where  A*  forcibly  took  possession  of  a  ship  from  his  co-tenant, 
secreted  her,  afterward  changed  her  name,  and  conveyed  her  to 
a  third  person,  who  sent  her  to  Antigua^  where  she  was  lost;  it 
was  determined  that  the  loss  was  A*s,  that  it  was  a  destruction 
of  the  ship  by  his  means,  and  that  he  was  responsible  to  B.  for 
his  interest.  So  also  in  the  case  of  Barnardiston  vs.  Chapman.  {3) 
If  a  part-owner  expressly  notify  his  dissent,  and  a  loss  arises^ 
the  Court  of  Chancery  will  not  compel  him  to  contribute.    So 
decided  in  the  case  of  Horn  vs.  Gilpin*    (4)  If  one  part-owner 
orders  repairs  upon  the  vessel,  the  ship  carpenter  has  his  reme- 
dv  against  all  the  part-owners ;  if  the  person  who  gives  credit 
upon  such  an  occasion  does  not  at  the  time  know  that  there  are 
other  part-owners^  he  may  sue  him  alone,  from  whom  he  re» 

(a)  Code,  art  220. 

(1)  Abbott,  page  106.  (2)  \bbott.  107. 

(3)  Abbott.  (4)  Abbott,  108. 
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ceives  (he  orders ;  as  in  the  case  of  Doo  vs.  Chippenden.     (i) 
The  J^ussian  law  (&)  enacts,  that  when  a  ship  would  cost  half 
as  much  to. repair  her,  as  the  original  amount  of  her  value,  or 
purchase*  and  the  majority  have  determined  upon  the  repairs, 
a  dissenting  partner  shall  receive  one-fourth  the  original  amount 
of  his  contribution  to  the  purch^e,  and  the  concern  stands  acquit- 
ted of  any  further  claum  from  him*  No  part-owner  in  England^ 
.can  charge  the  others  with  any  part  of  the  premium  for  an  in- 
surance efiected  without  authority  from  them,  unless  they  after- 
wards assent  to  the  insurance  ;  as  in  Ogle  vs.  Wrangham.  (2) 
Where  a  part-owner,  who  has  not  contributed  his  proportion  of 
outfit,  becomes  bankrupt,  the  other  part-owners  may  deduct  it 
from  his  share  of  the  profits  to  be  paid  to  his  assignees.  But  where 
the  ship's  husband  took  from  one  of  the  part-owners,  who  after- 
wards became  bankrupt,  his  promissory  notes,  payable  at  a  fu- 
ture day,  for  part  of  his  share  of  the  expense,  it  was  determin- 
ed that  the  assignees  were  entitled  to  receive  his  full  share  of  the 
profits,  and  that  the  ship's  husband  must    take  a  dividend 
for  the  amount  of  the  notes.     Smith  v^.  De  Stlva.  (S) 

The  right  of  property  of  the  other  part-owners  is  not  effected, 
even  by  the  bankruptcy   of  the  managing  owner,  except,  that 
what  has  been  done  in  virtue  of  his  power  from  the  concern, 
while  he  possessed  the  authority,  cannot  be  defeated  after  these 
rights  have  ceased.     So,  the  minority  cannot  defeat  the  account 
settlement  of  freight,  which  the  majority  have  rendered  and 
aetded.     Determined  in  the  case  of  Robinson  vs.  Thomson.  (4) 
In  England^  if  one  part-owner  sue  for  any  injury  done  to 
their  ship,  by  the  wrong  or  negligence  of  a  stranger,  the  defen- 
dant is  allowed  to  plead  in  abatement  of  the  suit,  that  the  plain- 
tiff has  not  joined  his  other  part-owners  in  the  action;  for  all  the 
part-owners,  collectively,  make  in  law  but  one  owner,  and  ought 
regularly  to  join  in  one  action  to  recover  damages.      But,  if  he 

(b)  §  159. 

(I)  M^ti,  119.  (2)  Jibbottf  113. 

(3)  same,  114.  (4)  same,    117. 
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permit  judgment  to  go  on  the  separate  claim  of  the  one,  he 
cannot  subsequently  plead  it  to  the  separate  claims  of  the  others ; 
because  the  party  to  the  first  suit  has  no  longer  any  matter  of 
(om|daint.  In  the  case,  however,  of  an  action  for  the  freight 
of  goods,  conveyed  in  a  general  ship,  the  demand  for  the  freight 
must  be  made  by  them,  in  a  joint  action ;  unless  one  part-owner 
may  have  obtained  his  share  of  the  freight,  or  have  released  his 
clum  to  it.     In  most  ports,  such  freight  is  collected  by  brokers. 

And  on  the  other  hand,  if  an  action  is  to  be  brought  against 
the  part-owners,  upon  any  contract  relating  to  the  ship,  it  must 
be  brought  against  all  jointly,  and  not  against  separate  owners* 
If  all  are,  however,  not  sued,  and  the  defendant  does  not  avail 
himself  of  it  in  abatement,  judgment  will  go  against  him  for  the 
whole  sum,  and  he  must  claim  contribution  from  the  other  partn 
owners*  ,Tii<t  Roman  law,  (now,  however,  inapplicable^)  gives 
an  action  upon  the  contract  of  the  master^  against  any  one  part- 
owner  to  the  full  extent  of  the  claim ;  but  upon  the  contract  of 
the  part-owners  themselves,  only  against. each  in  proportion  to 
his  share  in  the  ship*  (c)  In  Holland^  part-owners  can  only  be 
sued  for  the  amount  of  their  proportions,  because,  says  GroHus^ 
(d)  if  they  thus  incurred  indefinite  responsibilities,  they  woqld 
be  cautious  how  they  engaged  in  a  concern  of  part-ownership. 

In  countries  where  the  management  of  the  whole  is  under** 
taken  by  one,  who  acts  for  the  collective  concern,  this  subject 
cannot  properly  be  brought  in  question,  and  in  cases  ivhich  mighjt 
occur,  would  be  governed  by  this  principle  of  maritime  law :  that 
each  was  bound,  by  the  acts  of  the  master  only,  to  the  eitent  of 
his  share  in  the  ship,  and  his  interest  in  the  freight* 

The  Bremen  ship  Festa^  Baetger  master,  was  bound  from 
NexU'Tork^  to  Hamburgh  or  Tanning.  In  the  autumn  of  1809| 
near  the  heights  of  Heligoland^  the  master  sent  a  person  on  shore 
for  information,  and  to  obtain  a  pilot ;  but  put  off  from  the 
island,  for  the  Eider ^  without  taking  one*     At  the  mouth  of  the 

(c)  L.  1.  page  25  D.  de  ezercitatoria  actione.  1. 2.  3.  &  4.  Vtnniui  ad  Peckeniunu 
(«/)  L.  a.  tit.  2.  art.  17.  de  jure  belli  et  pacis. 


\^ 
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Eider  he  was  captured  by  dn  Knglish  cmizer,  and  carried  ia«0 
England '9  but  the  ship  and  cargo  were  there  restored  ;  as^  how* 
ever,  Toruung  was  blockad^,  and  Hamburg  not  a  firee  poit,  he 
was  compeUed  to  remain  in  England.  The  freighters  hereupon 
claimed  of  the  owners,  indemnity  for  the  cargo  for  an  alleged 
breach  of  the  Berlin  and  Milan  decrees ;  the  defendants  urged 
in  deCence,  the  necessity  of  the  case,  vis  major*  As  the  presi- 
dent of  the  Pilot  Boardf  however,  was  of  the  opinion  that  the 
master  would  have  been  compelled  to  enter  the  £ider^  the  Cout 
Imfieriale  in  Hamburg  {Jan.  1813,)  declared  it  a  breach  of  the 
above  decrees;  and  adjudged,  that  the  bwners  were  civiliter 
i^sponsible  for  the  fault  of  the  master ;  and  should  indemnify  the 
shippers  for  the  amount  of  the  cargo,  at  the  Hamburg  prices  of 
November f  1809,  with  damages  and  interest ;  or,  at  their  elec- 
tion, abandon  the  ship  and  freight- 
After  various  objections  in  arrest^  diey  chose  to  abandon^--* 
The  shippers  dissented ;  because,  in  the  meantime,  the  ship  was 
condemned  in  England^  on  accoimt  of  goods  which  were  taken 
coverdy  out  of  the  vessel,  and  smuggled  on  shore ;  and  they  in- 
sisted, according  to  the  civil  law,  that  when  of  two  things  to  be 
performed,  the  one  is  impossible,  the  other  must  be  done*  The 
owners,  who  aUeged  that  according  to  all  the  late  maritime 
laws  their  fortune  de  terre  could  not  be  compromitted ;  and  that 
in  an  abandonment  the  value  of  the  thing  abandoned,  could  not 
be  brought  in  question,  were  held  to  no  more  than  the  conclusive 
abandonment  already  made. 

A  ship  destined  from  Bordeaux  to  Rotterdam^  arrived  at 
evening  before  Goree^  and  in  attempting  to  run  in  without  a 
pilot,  ran  upon  the  strand,  and  was  there  compelled  to  discharge 
the  cargo,  which  was  partly  injured.  The  shippers  laid  claim 
to  the  ship,  as  far  as  she  would  cover  their  costs  and  damages. 
They  maintained  that  the  master  should  have  returned  to  sea  at 
evening,  and  not  have  attempted  to  run  in  without  a  pilot ;  and 
should  have  had  two  cables  instead  of  one  ;  diat  he  had  thus 
erredf  commissione  et  omissionet  by  doing  too  much,  and  too  lit- 
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tie.    The  Dutch  senate  decreed  restitution^  to  the  amount  of 
the  vahie  of  the  ship,  (e) 

It  is  a  question  whether  any  debts,  which  the  master  may 
have  contracted,  fall  to  the  charge  of  the  owner  when  he  aban« 
dons  ship  and  freight— Fa&'n  affirms  that  he  is  accountable  for 
pilotage,  (/)  and  other  debts  of  alike  nature  that  may  be  in  ar- 
rear  ;  for  upon  the  inviolability  of  such  ctaiols  the  security  of 
navigation  depends.  In  the  second  chapter  of  the  fourth  book 
we  shall  have  occasion  to  return  to  this  subject. 

At  the  meeting,  in  which  the  cbsing  accounts  of  the  master 
are  revised,  the  attendance  of  all  the  part-owners  is  required 
by  the  maritime  codes  of  many  countries,  under  a  penalty,  (g) 

r 

{e)  Bynkendiock  Qiuieationis  juris  piiTati,  L  4.  c.  33.  pa|^.  ri4. 
(J)  Gommenture  lur  IHMomianoe  de  U  marine,  L  3.  tit.  S.  art.  3.  • 
{g)  Swedisbes  Secrecht,  3.— 3.— l^--Uui8eRti8hes»  12.— 1. 
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PAFBBS  APPERTAINING  TO  THE  VESSEL ;  WITHOUT  REFERENCE 

TO  A  CONTEMPLATED  VOYAGE. 


The  Law  of  Shipping'  and  Navigation,  by  John  Reeves,  E%qj 
London,  1807. 


m  work  lunudies  a  sketch  of  the  EngUt^  oommeroial  lav,  from  the  time 
of  Edward  III^  to  the  jear  1806 ;  and  is  (he  principal  reference  on  the  sub- 
jeet  oC     the  dbip's  reg^er. 

In  the  Laws  of  the  United  States  of  America ;  Philadelphia^ 
1796;  3  volumes. 

Am  oomiirindtfae  Amevkanifstem  of  registry. 

The  Code  des  Douanes  de  P Empire  Francaisj  par  Dujardih 
Saillt.-  Paris^  1810. 

Contaiaa  the  FVeneh  system. 


JLN  the  introduction  to  an  earlier  work  upon  the  maritioie  bws 
of  Great  Britain  and  France^  where  we  had  occasion  to  speak 
of  the  ships*  papers^  we  termed  those  among  them  original  pa- 
pers which  usually,  and^  by  some  laws,  are  always  required  to  be 
on  board  the  vessel  whatever  be  the  nature  of  the  voyage. 

In  the  work  alluded  to,  we  classed  all  the  ships  papers 
necessarily  required  on  board  of  the  vessel  into-— 
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1.  Original  papers,  (Stamm-papiere.) 

3.  Voyage  papers  of  the  ship, 

3.  Voyage  papers  of  the  crew,  and 

4.  Voyage  papers  of  the  cargo,— 

And  in  the  reviews  of  our  work  we  have  never  observed 
that  this  classification  has  been  censured-^ We  shall  therefore 
pursue  it  here  ;  reserving  the  three  last  for  the  following  books. 

In  treaties,  (A)  as  well  as  in  all  the  laws  upon  this  subject, 
much  confusion  and  doubt  prevails ;  because,  by  most  of  these 
treaties  and  laws  it  is  easily  perceived,  diat  the  agents  employed, 
were  not  the  least  conversant  with  the  subject  of  ship's  papers 
generally.  They  knew,  perhaps,  at  most,  if  they  knew  at  all,  ^ 
what  papers  were  required  by  the  laws  of  their  own  country ; 
and  in  prize  regulations,  for  instance,  dictated  a  list  of  papers  for 
the  whole  commercial  world,  according  to  the  laws  of  their  own 
country,  regardless  of  the  laws  of  any  other.  England^  in  this 
respect,  furnishes  a  laudable  exception,  having  never  designated 
such  list  of  papers,  in  any  of  her  prize  dcts — Sweden  also,  in  her 
Regkment  o(  }\Ay  Bi\i^  1788,  relative  to  prize,  designates  no 
particular  set  of  papers — ^This  unhappy  state  of  things,  which, 
in  the  various  maritime  wars  of  the  later  periods  particularly, 
in  the  time  of  the  Directory^  has  been  the  cause  of  so  many  cap- 
tures, and  of  so  much  chicanery  and  absurdity,  cannot  be  of 
long  duration ;  and  the  greatest  blessing  which  the  commercial 

(A)  B.  G.  In  the  treaty  between  Denmark  and  France  of  the  23d  Auguttt 
1742»  in  §  2S ;  the  principle  of  free  ships,  liree  ^oods,  is  stipulated ;  and  in  the 
form  of  passports  attached  to  the  same  treaty  we  find  a  clause,  which  is  co- 
pied from  a  treaty  with  England^  resting  upon  principles  entirely  different,  in-* 
serted  in  direct  opposition  to  it  It  provides,  namely,  that  the  ship's  cargo 
ad  mhditot  nottrot^aut  altos  vBxmkJMM  pabtiux  homhtet  taktuv  tpectant. 
It  might  perhaps  be  found  an  useful  labour  to  exhibit  the  difference  between 
the  treaties  of  republicks,  and  those  of  monarchies,  in  relation  to  the  perspicui- 
ty of  their  contents,  and  the  relative  inibrmation  and  capacity  of  the  commis- 
sfoners  engaged ;  that,  in  concluding  treaties,  sovereigns  might  in  futuie 
perceive  the  necessity  of  consulting  men  of  talents,  rather  than,  as  heretofore, 
those  of  rank  and  influence  alone. 
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world  might  reasonably  e:cpect  from  the  next  maridme  peace, 
would  be,  some  arrangement  for  a  clear  and  simple  designa- 
tton  of  all  the  necessary  ship's  papers. 

We  shall  deem  ourselves  fortunate,  if,  by  what  we  may  re- 
mark in  the  course  of  this  work  on  the  subject  of  these  papers, 
we  can  contribute  in  any,  even  the  remotest  manner^  to  this 
object.  Hitherto,  no  author  has  treated  of  them  according  to 
general  vieirs. 

No  nation  is  more  harassed  with  ship's  papers  than  the  Da- 
ni$hm  The  Swedish^  and  other  former  and  now  existing  north- 
ern flags,  have  likewise  their  fiill  proportion.  We  propose  first 
-to  enumerate  the  ship's  papers  of  the  Danes y  without  recom- 
mending their  multitude ;  and  then  to  propose  some  general 
alteradons.  We  confine  ourselves,  as  observed,  to  papers  proper- 
ly attached  to  the  vessel.    Of  these  we  reckon : 

1.  The  Grmd  Bill  of  Sak  (Bielbrtef)^  of  which  we  have  be- 
fore said  all  that  is  requisite. « 

2.  The  Bill  of  Repairs  (ReconstructionS'hrtef)^coxmetttA 
with  the  Bielbrief,  and  framed  when  ships  are  repaired  or 
altered— -e.  g.  in  making  an  hermaphrodite  of  a  schooner,  See. 
Tliey  are  partial  Bielbriefs,  and  are  require4  to  be  attested  by 
the  publick  authorities. 

3.  The  Certificate  of  Admeasurement  {Messbriefjf  granted  at 
the  home  port  of  the  vessel,  by  the  government,  or  by  some 
other  competent  authority.  The  object  of  the  certificate  of 
admeasurement  is,  to  have  the  dimensions  of  the  vessel  officially 
ascertained,  with  a  view  to  the  home  duties. 

The  general  standard^  in  determining  the  size  of  the 
vessel,  is  by  the  ton,  or  last. 

This  standard,  most  generally,  can  only  be  applied  by 
appronmadon.  The  confusion  connected  with  admeasure- 
ment is  indescribable.  There  are  often  vessels  rated  at  three 
different  admeasurements  by  their  own  government  agents,  the 
traces  of  which  may  be  found  in  the  bill  of  sale,  and  other 
documicnts.    In  many  domestick  and  foreign  proceedings,  we 
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have  had  to  contend  with  the  sad  cooseqneiices  of  it.  It  has 
always  appeared  to  us»  that  the  injury  which  may  be  eccarioned 
by  noting  the  admeasurement  somewhat  incorrectly^  is  ten  timea 
less,  than  by  this  diversity  of  admeasurement^  which  would 
seem  to  indicate  to  foreigners  either  our  ignorance,  or  disho- 
nesty ;  and  opens  a  door  to  the  chicanery  of  captors,  and  the 
inexterminable  Bellomania  of  prize  courts*  Independently  of 
the  admeasurement  at  home,  ships  are  again  admeasured  in 
foreign  ports,  where  duties  are  levied  upon  the  bulk  of  the 
vessel ;  as  th  ^  mode  of  admeasurement  difiers  essentially  in 
various  countries.  In  time  of  war  the  master  may  often  err 
in  taking  with  him  such  bill  of  admeasurement,  after  pajrment  of 
the  duties ;  because  it  may  prove  prejudicial  in  prize  courts, 
that  are  not  constituted  as  they  should  be ;  (ai^d  of  these  there 
are  always  unfortunately  some  to  be  found.) 

4.  The  Bill  of  Sale  of  tbe  vesseL  Herein  we  have  observed 
all  that  is  requisite,  in  the  2d  chapter* 

5.  The  contract  of  general  oxvnerskip^^Wt  have  treated 

hereof  in  the  former  chapter* 

6.  Change  of  the  vessel's  /zam^*— -A  document  of  such  change 
is  uniformly  required* 

In  most  countries  after  the  ship  has  become  nationalized, -a 
change  of  name  is  prohibited;  expressly  in  England  and  Den' 
mark.  In  France^  however,  (t)  it  is  allowed,  if  the  owner 
procures  a  new  Acte  de  FrancisaHon,  (1) 

(0  Code  des  Douanei,   No.  1004. 

(t)  The  acte  de  Prancisation  is  adocament  answering  to,  and  ia 
the  nature  of»  a  certificate  of  registry  ;  and  is  intended  to  evi- 
dence that  the  vessel  is  a  French  bottom,  and  entitled  to  sail 
under  the  French  flag.  It  is  constituted  and  acquired  much 
after  the  same  manner  as  the  English  certificate  of  registry  $ 
and  is  defined  by  French  writers  to  be  a  certificate,  which  se- 
cures to  the  vessel  the  liberty  of  the  French  flag  and  the  enjoy- 
.  ments  of  the  privileges  attached  to  that  flag. 
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7»'Doeument9<t  having  relation  to  a  discharge  from  bottomry 
daiinsy  or  odier  civil  process,  to  which  the  vessel  may  have 
been  subject. 

S.  In  addition  to  these  ship's  papers,  in  the  proper  sense  of 
the  fvord,  (if  the  case  of  the  -ship  require  it)  most  owners  an- 
nex the  decrees  of  restitution  from  prize  courts,  as  a  protection 
against  privateers. 

When  in  the  course  of  the  events  of  a  war,  a  vessel  had  been 
condemned,  according  to  the  acknowledged  law  of  nations,  all 
the  above  papers  were  annulled,  and  the  decree  of  condemna- 
tion began  a  new  series. 

And  'such  likewise  was  the  case  in  Denmark^  until,  by  an 
OrdtTumce  of  1803,  the  old  register  was  required,  even  from 
▼easels  that  had  been  condemned,  and  were  purchased  anew. 
From  those  that  were  already  engaged  in  trade,  only  a  certifi- 
cate of  registry,  as  heretofore  described,  was  required.  The 
object  of  this  law  was  to  make  the  identity  of  the  ship  more 
certain.  It  cannot  be  dented,  that  to  save  tonnage,  to  secure  the 
property,  &c.,  papers  of  ships  condemned  or  lost,  are  used  in 
Enffiand  and  upon  the  continent  for  other  vessels ;  (the  fabrica- 
tion of  entire  false  papers  is  of  later  origin) ;  and  that  the 
revenues  of  every  country,  as  well  as  national  justice,  require 
this  abuse  to  be  repressed.  But  we  have  never  believed  that 
die  Danuh  expedient  is  the  best.  Our  legislature  have  per- 
ceived the  errour,  and  by  a. latter  ordinance  repealed  the  former. 
Every  innovation  upon  national  law  is  dangerous  ;  especially  a 
new  maxim,  through  which  doubts  are  agitated  beyond  the  act 
of  condemation,  affecting  the  usual  operation  of  the  decree  of 
condemation  itself.  The  identity  of  vessels  can  be  made  suffi*- 
ciently  certain,  by  careful  admeasurement,  upon  the  first  intro- 
duction under  the  national  flag. 

Having  thus  enumerated  the  Datzi^A  ship's  papers,  we  shall 
now,  to  pave  the  way  for  a  subsequent  proposition  of  our  own, 
proceed  to  the  English  and  American  registers. 
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In  Americoy  England  and  France^  the  simple  register,  for  the 
most  part,  supplies  the  place  of  all  the  above  described  docu* 
ments.  As  America  and  France  have  imitated  England  in  this 
particular,  it  is  only  necessary  to  be  circumstantial  in  the  de* 
scription  of  the  English  register*. 

Vesseb  in  England  are  either  with  or  without  a  register. 
All  those  are  entitled  to  registry  that  are  bujlt  in  the  countryy 
or  have  been  taken  from  an  enemy  and  condemned  ;  and  are 
such  as  navigate  the  seas,  (having  a  deck  or  being  of  15  tons 
burden,)  (Ji)  and  are  the  property  oi  English  subjects. 

The  privilege  of  an  English  register  is  lost,  if  foreign  re- 
pairs have  been  made  upon  the  vessel  to  the  amount  of  t5  shil- 
lings sterling  per  ton,  except  in  cases  of  proveable  necessity. 

The  place  of  registry  is  at  the  port  to  which  the  ship  belongs, 
or  the  port  which  is  nearest  the  husband  or  acting  owner. 

To  obtain  a  certificate  of  registry  for  a  new  ship,  the  person 
applying,  must  produce  a  circumstantial  and  true  description  of 
the  ship,  under  the  hand  of  the  builder,  with  a  reference  to  the 
time,  and  place  of  her  structure,  and  the  name  of  the  original 
purchaser;  and  is  required  to  attest  the  truth  of  it  upon  oath. 
To  obtain  the  registry  of  a  prize-vessel,  the  certificate  of  con- 
demnation, and  a  description  of  the  vessel,  by  persons  appointed 
by  law  to  survey  the  ship,  must  be  produced ;  and  the  further 
identit}'  of  the  vessel  is  to  be  proved  upon  oath. 

Moreover,  the  principal  owner,  or  the  several  part-owners,  or 
in  colonies^  the  husband  or  principal  agent,  must  make  affidavit 
of  the  name  and  description  of  the  vessel,  stating  the  name  of 
the  mastery  and  the  several  owners,  (if  there  are  more  of  them«) 
proving  that  they  are  British  subjects,  and  that  no  foreigner 
has  a  direct  or  indirect  interest  in  the  vessel. 

To  obtain  an  accurate  description  of  the  vessel,  one  or  more 
of  the  officers  of  the  customs,  or  other  government  agents,  are 

(Jc)  BramCt  View  of  the  Law  of  the  Admiralty,  page  12r. 
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required  to  go  on  board  of  the  ^essel^  ancl  after  a  strict  inspec- 
tion, to  furnish  a  correct  admeasurement  of  her. 

After  all  these  preparatory  cautions,  the  registry  is  io  be 
made,  and  contains  the  name,  the  occupation,  and  residence  of 
each  part-owner,  the  name  of  the  vessel,  the  port  to  which  she 
belongs  ;  the  name  of  the  master,  the  time  and  place  of  her 
building  or  capture,  and,  in  the  latter  case,  the  date  of  condem- 
nation ;  the  name  of  the  surveying  officer,  the  number  of  decks 
and  masts  ;  the  length  breadth,  and  height  between  the  decks^ 
or  the  depth  of  the  hold  ;  her  tonnage,  her  manner  of  structure^ 
and  a  particular  description  thereof. 

From  this  protocol  register^  the  custom-house  officer,  or  some 
other  authorized  agent,  grants  a  proper  certificate.  Before  this 
is  delivered  to  the  party,  fhe  master,  and  the  owners  who  are 
personally  present^  are  required  to  subscribe  a  bond  in  a  penalty 
(not  exceeding  £  1000  ster.)  as  a  security  that  the  certificate 
of  registry,  (commonly  called  register^  shall  not  be  lent,  sold, 
or  voluntarily  transferred,  but  shall  only  be  used  for  the  ship 
for  which  it  was  obtained ;  or  that  in  case  of  the  destruction, 
capture,  or  sale  of  the  ship,  or  part  of  the  ship,  to  any  foreigner, 
such  certificate  shall  be  returned. 

If  the  vessel  has  undergone  a  change  of  master,  such  change 
must  be  endorsed  on  the  back  of  the  certificate,  by  a  govern- 
ment agent,  who  is  thereupon  required  to  notify  the  proper 
person  in  the  port  whence  the  register  is  obtained,  with  a  view 
to  the  required  note  of  it  in  the  original  protocol.  Any  change 
of  name  is  prohibited ;  and  the  name,  with  the  port  of  the  vessel, 
must  be  legibly  painted  on  the  stem. 

If  any  important  alteration  is  made  in  the  vessel^  the  registry 
must  be  renewed. 

These  registries  are  to  be  numbered  progressively,  and  ex- 
act copies  thereof  transmitted  to  London^  annually. 

The  master  of  a  vessel  must  produce  his  certificate  of  regis- 
try  to  the  principal  officer  of  every  port  in  Great  Britain^  or 
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to  \b»Brithh  Consul  in  every  foreign  port,  under  penalty  of 

JT 100  ster. 

If  a  register  is  lost  or  mislaid,  the  foregoing  oath  must  be  - 
renewed,  and  an  obligation  signed  to  deliver  up  the  old  one,  if 
found ;  and  to  make  no  unauthorized  use  of  it. 

If  English  vessels,  when  the  loss  is  ascertained,  are  in  the 
colonies,  tliey  may  there  obtain  a  register  ad  interim ;  to  be  ui 
force  until  their  return  home.  If  the  master  obstinately  refuse 
to  deliver  to  the  owner,  or  a  majority  of  the  oi?rners,  the  certifi- 
cate of  registry  when  required^  or  if  he  secrete  it,  he  is  liable 
to  a  penalty  of  £  100  ster.  and  in  default  of  payment  may  be 
imprisoned  from  6  to  12  months;  (1)  and  upon  attestation  of 
the  above  registry  of  such  ships  is  made  tie  novo. 

If  registered  vessels  are  sold  from  one  British  subject  to 
another,  such  sale  is  declared  null,  unless  the  certificate  of  re- 
gistry  is  recitedl  in  words  at  length  in  the  bill  of  sale ;  (2)  and 
^11  -  ...      I..    - 

(1)  The  English  Statutes  on  this  subject  are  : 

26  Geo.  3,  c.  60,  sec.  22.  54. 

2S  Grco.  3,  c.  34,  sec.  13.  14. 

34  Geo.  3,  c.  68,  sec.  16. 
The  Act  of  the  U.  S,  31  Dec.  1792,  provides,  tliat  where  the 
master  is  required  to  deliver  up  the  t^ertificate  to  the  Collector, 
and  he  refuses  so  to  do,  he  is  liable  to,  a  pecuniary  mulct,  and 
the  vessel  forfeits  the  privileges  of  a  ship  of  the  U.  8.  but  he 
IS  not  subject  to  imprisonment 

(2)  This  is  by  the  Statutes,  26  Geo,  3,  c  60,  sec.  17,  and  34  fite©. 
3,  c.  68,  sec.  14.  Likewise  by  the  ^ct  of  Congress^  1792,  sec.  14, 
all  bills  of  sale  of  ships  and  other  vessels  must  recite  at  length  the 
certificate  of  registry.  Yet  this  act  differs  from  the  Stat.  26  Qto. 
3 :  it  does  not  invalidate  the  contract  between  the  parties  but  leaves 
it  to  the  general  operation  of  law ;  for,  if  the  bill  of  sale  do  not  recite 
the  certificate  of  registry,  it  is  nevertheless  not  void }  but  the 
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without  a  written  bill  of  sale,  no  transfer  of  vessels  is  consider- 
ed  valid  and  effectual,  either  in  the  oourts  of  law  or  equity. 

If  the  sale  is  made  at  the  port  to  which  the  vessel  belongs^ 
such  sale  shall  be  acknoi^ledged  by  endorsement  on  the  certifi- 
cate of  registry,  and  attested  by  two  witnesses.     In  relation  to 

^    ■    ■     I  ■— — 1  ^^M—  11  ■  ■  I    ^am^mmm^  ■  ■       ■  i  ■■  ■       ■  ■■        ■!  ■  ■         ■^■^■^i—  i 

vessel  is  deprived,  in  the  hands  of  the  vendee,  of  ^certain  privile- 
ges, and  is  to  be  considered  an  alien  ship,  as  regards  the  payment 
of  daties,  &c  For  in  the  United  States  there  is  oot,  except  in  one 
case,  any  oHigatian  tp  have  a  vessel  registered  ;  yet  without  it  she 
b  an  alien  vessel,  and  not  entitled  to  the  privileges  of  a  vessel  of 
the  U.  States;  to  confer  which,  a  registry  is  necessary*  The  case 
in  which  a  registry  is  required^  is  that  of  a  vessel  enrolled,  or  li- 
censed to  be  employed  in  the  coasting  trade  or  fisheries,  bound  on 
a  foreign  voyage*  Such  vessel*  before  proceeding  on  her  voyage, 
18  required  to  give  up  her  enrollment  and  license,  and  be  registered, 
nnder  the  penalty  of  forfeiture.    f^cto/Feb.  IB,  1793,  §  8 J. 

It  was  for  some  time  doubted,  whether  the  17th  sec*  of  the  StaL 
26  Qeo,  3,  cap«  6o,  did  not  require  every  species  of  transfer,  and 
every  agreement  for  the  same,  to  be  in  writing,  with  a  recital  of  the 
certificate  of  registry ;  vide  Jlddis  vs.  Baker,  Anstru.  3-22.  It  was 
found  necessary  to  remove  this  doubt,  by  express  statutory  provi- 
sion. From  both  the  letter  and  spirit  of  this  statu te»  it  would  appear 
a  little  strange  that  the  question  was  ever  raised;  for  both  the 
words  and  spirit  of  the  statute,  embrace  tranufers  only,  and  mere 
agreement  to  tramfer  could  never  have  been  contemplated.  Not- 
withstanding the  Stat*  S4  Geo.  S,  c.  68,  sect.  14,  removes  this 
doubt,  by  enacting  that  every  contract  or  agretohent  to  transfer  shaUj 
to  be  effectual,  be  in  writing,  and  recite  the  certificate,  yet  we  are 
not  to  understand  this  statute  as  giving  a  construction  to  the  17th 
see*  of  the  stat.  ^  Greo.  S,  but  as  enacting  a  new  law,  requiring 
agreements  to  transfer,  as  well  as  actual  trawffers,  to  be  in  wriiing, 
and  recite  the  certificate  of  registry.  The  14th  sec  of  our  Jlct  of 
Congress,  Dec.  31st,  1792,  is,  in  this  respect,  worded  in  the  same 

dear  and  onequivocal  language^  as  the  17th  Sec*  of  the  Stat.  26 
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this  endorsement,  it  is  particularly  provi4ed  that  the  owner  or 
his  agent  legally  authorized,  shall  make  the  same ;  and  that  a 
copy  thereof  shall  be  furnished  to  the  person  who  is  authorized 
to  make  registries,  who  is  to  make  a  memorandum  thereof 
upon  the  original  papers,  and  give  notice  thereof,  for  the  better 
regulation  of  commerce,  to  the  parties  interested.  The  follow* 
ing  is  the  form  of  the  endorsement. 

*•*•  Be  it  remembered,  that  I,  [or  we]  [name^  occupation  and 
domicil  of  the  venaer]  have  sold,  assigned  and  transferred  my 
[or  our]  'share  and  interest  in  the  ship  [name  qf  the  ve^set\ 
described  in  the  annexed  certificate  of  registry,  unto  [namcf 
occupation  and  domicil  of  the  vendee"]*  Witness  my  [or  our] 
hand,  &c.   [the  date  set  fut  in  words  at  full  length.) 

In  the  presence  of  Signed. 

[  Two  witnessesJ] 
If  the  parties  are  or  one  and  the  same  port,  in  place  of  this 
endorsement,  the  ship  may  be  registered  anew.  If  an  altera- 
tion takes  place  during  the  absence  of  the  vessel,  the  written 
bill  of  sale  shall,  notwithstanding,  be  made,  and  a  memorandum 
thereof  entered  in  the  book  of  registries,  for  the  above  mention- 
ed purposes ;  and  upon  the  return  of  the  vessel,  the  reqmred 
endorsement  must  be  made  within  ten  days  after,  and  a  copy 

'  ■       ■■-        ■ -  --  '  ^ 

Geo.  3 ;  as  doubts  were  started  upon  the  17th  sec.  of  that  Stat.,  the 
same  questions  may  be  raised  as  to  the  Uth  sec.  of  our  act  of  Con- 
gress. But  as  the  courts  of  England^  we  presume,  would  never  have 
determined  that  this  Stat  does  extend  to  executory  contracts  ;  and 
as  the  Stat.  34  Qeo»  3,  is  to  be  considered,  we  presume}  as  a  new 
law,  and  not  as  giving  a  construction  to  a  prior  one,  there  can  be  no 
foundation  for  this  question  upon  our  act  \  since  the  act  only  speaks 
of  traiMfers^  and  had  no  other  object  than  the  discovery  of  the  real 
owners,  iu  order  that  foreign  interests  might  not  be  blended  with  our 
Q^Q.^If  therefore  it  he  found  necessary  to  extend  this  law  to  exe- 
cutory contracts,  relative  to  re;iistered  vessels,  as  in  England^  we 
should  conceive  it  is  only  to  be  done  by  a  new  act. 
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delivered  ib  (he  manner  before  mentioaed,  otherwise  the  sale 
18  Void-— With  regard  to  British  subjects  absent  from  the  realm ; 
they  are  allowed  six  months  from  the  date  of  the  bill  of  sale* 
to  complete  what  is  required ;  and  ten  days  after  the  arrival  of 
the  vessel  in  any  port  of  the  kingdom,  the  legal  endorsement 
must  be  made  by  the  owner  or  some  person  legally  authorized 
for  that  purpose,  and  the  further  requisites  observed* 

When  a  ship  is  required  to  be  registered  anew^  upon  any 
transfer  of  the  property,  the  registering  officers  are  required  to 
demand  the  production  of  the  bill  of  saie«-If  such  bill  of  sale  is 
not  produced,  they  are  not  to  register  the  ship  anew,  but  a  high- 
er authority  is  alone  to  decide  if  the  vessel  is  entitled  to  a  new 
registry,  or  not-^No  foreigner  can  acquire  an  interest  in  a  Bri^ 
ti«ft  ^registered  vessel ;  such  vessel  would  thereby  forfeit  its 
privileges,  and  the  register  must  be  surrendered*  If  a  ship 
belongs  to  native  bom  subjects,  a  subject  not  native  bom  can 
only  be  received  as  a  part-owner,  with  the  consent  in  writing  of 
three-fourths  of  the  other  owners.  (1) 

The  regulations  with  respect  to  Irish  ships  are  nearly  simi- 
lar to  the  above— As  respects  the  registry  of  vessek,  nearly  the 
same  reguUtions  prevail  in  Amertca>^^The  laft  act  of  this  na« 
tioo,  on  the  subject,  is  of  the  31st  of  December^  1792.  Almost 
all  its  provisions  are  similar  to  the  English  ;  except  that  in  the 
sale  of  every  vessel  in  whole  or  in  part,  she  must  be  registered 
anew  by  her  former  name,  and  the  requisites  of  the  law  in  com- 
mon cases  of  registry  must  be  complied  with,  or  she  ceases  to 
be  considered  a  vessel  of  the  United  States*     The   ship  Mi- 


r 

(1)  All  of  these  regulations  in  England^  relative  to  endorsement  on 
the  certificate  of  the  register,  of  the  registry  de  novo,  and  the  resi- 
dence abroad  of  Britishownen,  are  enacted  by  the  Statutes  7  and  8 
Will.  3,  c.  22,  sec.  21.— 26  Geo.  3,  c.  60,  sec.  16—34  Oeo.  3.  c. 
68,  sec.  15, 17  and  21 ;  and  apply  as  well  to  contracts  and  agree' 
ments  to  transfer,  as  to  actual  transfers. 
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nerva  Smithy  Craigh  master,  while  taking  io  a  cargo  at  PhiUukl* 
phia^  destined  for  Kiel^  was  sold  by  the  owner  named  in  the 
certificate  of  registry,  and  a  notarial  bill  of  sale  famished  to  the 
BU{>ercargo.  The  master  pretended  to  know  no  new  owners* 
The  vessel  was  captured  by  Danea^  who  urged  her  condemna- 
tion, on  the  ground  that  neither  the  passport  nor  certificate  of 
registry  established  the  nationality  of  the  new  owners  ;  in  con* 
templation  of  the  laws  of  war  upon  this,  and  other  grounds, 
the  high  court  of  Admiralty  would  have  condemned,  had  not. 
the  king  of  Denmark^  by  the  prerogative  vested  in  him  by  con- 
stitutional authority,  and  from  friendly  sentiments  toward  the 
United  States^  restored  the  ship,  on  payment  of  the  captors 
costs  and  expenses. 

The  certificate  of  registry  is  called^  iq  French^  actc  de  Fran* 
chation.  It  is  acquired  almost  after  the  same  manner  as  the 
English  certificate.  Dujardin  Scully^  (/)  defines  it  to  be  the  cer- 
tificate  which  secures  the  privilege  of  the  French  flag  to  the 
vessel,  and  the  enjoyment  of  the  rights  attached  to  the  flag-— 
The  changes  of  property  which  the  ship  undergoes  are  endorsed 
upon  it.  Thus  the  English  statutes,  as  has  been  partly  re- 
marked above,  permit  a  registry  de  novo^  in  five  cases  : 

1.  Where  the  old  certificate  has  been  lost  or  mislaid. 

2.  Where  it  has  been  wilfully  secreted,  or  withheld  by  the. 
master. 

3.  Where  a  party  disposes  of  his  interest  at  the  home  port, 
and  die  remaining  part-owners  prefer  a  new  registry* 

.4.  Where  the  form  or  burthen  of  the  ship  is  altered. 

5*  Upon  any  transfer  of  property  to  another  port. 

Formerly,  also,  it  was  granted  on  a  change  of  the  ship's  name ; 
but  this  change  is  now  prohibited. 

The  work  of  Reeves^  before  referred  to,  which  was  written 
for  the  use  of  a  committee  of  the  privy  council,  contains  an  in- 
teresting history  of  the  law  upon  this  subject.     The  imperfec- 

(0  Code  des  Dousuet,  Na  1003— lOlQ. 
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tions  were  principally  seen,  and  remedied  by  acts  of  pariiamenty 
after  the  loss  of  die  American  colonies^  at  the  urgent  sugges* 
tion  of  Lord  LherpooL    (Mr.  Jenkinson.) 

In  Great  Britain  the  laws  of  registry  have  always  been  cau- 
tiously observed,  and  strictly  enforced.  In  the  case  of  RoUesion 
vs«  HiUmdy  a  party,  for  the  security  of  a  biU  of  exchange)  had 
taken  a  bill  of  a  sale  upon  a  ship  at  sea,  not  containing  a  recital 
of  the  certificate  of  registry  in  the  bill  of  sale ;  and,  on  the  re* 
turn  of  the  ship,  took  possession  of  hen  About  the  same  time 
the  originid  owner  failed,  and  his  assignees  under  a  commissi<m6f 
bankruptcy  claimed  the  ship.  And  it  was  determined  in  their  fa* 
your*  that  the  bill  of  sale  was  absolutely  void.  (1)  But  in  a  simi* 
lar  case,  of  a  prize-ship»  where  the  legality  of  the  sale  was  con- 
tested on  account  of  a  mere  misrecital  in  the  manuscript,  Lord 
Kenyan  said  the  ground  was  \VA\i&cmit»^'{IloUe9ton  and  others^ 
vs.  Stnifh,) 

Other  errours  and  omissions,  however,  in  the  recital  of  the  re- 
gister^ have  been  held  to  vitiate  the  bill  of  sale,  (as  in  the  case  of 
WesterdcU  vs.  Dale.)  (l)  It  is  generally,  as  was  said  by  yustice' 

(1 )   Though  a  bill  of  sale  for  transferring  the  property  in  a  ship  by  way  of 
mortgage,  may  be  void  as  such  for  want  of  reciting  the  certificate  of  registry 
ttheretn,  as  required  by  statute  26  Oeo.  3,  yet  the  mortgager  may  be  sued  up- 
on his  personal  covenant,  contained  in  the  same  instrument,  fpr  the  repayment 
of  the  money  lent— 8    Etut.  331. 

(9)  In  this  case  of  Bollesion  and  others  vs.  8mith,  the  recital  of  the 
certificate  dated  the  condemnation  on  the  28th  day  of  May^  1873, 
and  the  certificate  of  freedom  on  the  23d  of  January  ^  1783,  agreeing 
with  an  abstract  of  the  re^ster  in  one  of  the  offices  of  the  custom- 
house, from  which  the  recital  was  taken ;  but  differing  from  the  cer* 
tific^te  itself,  and  from  the  abstract  of  it  in  three  other  offices  at  the 
eiistom-hoaae>  in  which  the  sentence  of  condemnation  was  truly 
dated,  on  the  2Hth  of  May,  1782.  This  mistake  being  evident  from 
a  comparison  of  dat^s,  was  clearly  held  not  to  vitiate  the  bill  of  sale. 
Bot  in  thi9  case  of  fVesterdeU  vst  DaU^  the  word  ^  oath*^  was  used  in- 
stead of  ^*  aj^rmatimj**  ^^  sworn^^  instead  of  ^<  affirm*^;  the  allega- 
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Lawrence^  m  the  case  of  A{o4«  va«  fhamaci^  (n)  the  English 
priDciple,  not  to  consider  a  sale  as  having  any  operation  or  eflFect, 
until  all  the  pre-requisites  of  the  act  are  cbn^letely  complied 
with. 

One  of  the  great  advantages  of  the  registry  is,  the  exact  in- 
formation every  person  may  obtain  of  the  true  relations  and 
circumstances  of  the  ship.  This  design  was  fully  kept  in  view, 
in  the  following  decision*  The  sole  owner  of  the  ship  FUh" 
bourne  (belonging  to  New- Castle^  that  was  embargoed  i^  Rut' 
si€if  made  a  bill  sale  of  one  third  part  to  Heathy  who  imme-* 
diately  thereupon  forwarded  a  copy  of  the  bill  of  sale  to  the 
officers  of  the  customs  at  NetO'Castie*  The  officers  caused  an 
entry  thereof  to  be  endorsed  upon  the  affidavit,  uppn  which  the 
original  register  had  been  obtained  i  but  accidenuUy  neglected 
to  give  notice  thereof  to  the  commissioners  at  London.  Aiter 
thisf  and  while  the  ship  was  yet  absent.  Ward  made  a  bill  of 
sale  of  the  whole  ship  to  Hubbard  in  London^  for  £  4000,  who, 
when  the  ship  arrived  at  that  port,  obtained  a  new  register,  and 
sold  the  ship  there ;  but  sent  no  copy  of  the  bill  of  sale  to  the 
officers  of  the  customs  at  New-Castle*  Heath  brought  an  ac- 
tion against  Hubbard^  and  obtained  judgment  for  one  third  the 
ataount  received  by  the  latter  on  the  sale ;  because  Heath  on 
his  part,  had  done  all  the  statutes  required  of  him  ;  and  the  bill 
of  sale  to  HubbaU  was  void,  by  reason  of  his  omission  to  send 
a  copy  to  the  custom-house  at  New-Castle*     (1) 

The  mistakes  or  omissions  of  officers,  naturally  cannot  effect 
the  parties^  so  as  to  invalidate  a  transfer  of  the  property,  when 
the  parties  have  performed  all  that  the  law  requires,  as  in  the 
oade  of  Ratchford  vs.  Meadows*      (2) 

(n)  Abbott,  85. 
(1)  Abbott,  66.  (2)  Abbott,  90. 


tton  that  another  part-owner  was  not  resident  within  twenty  miles^ 
was  omitted  }  and  the  name  of  the  nutster  changed.  Hence  the  bill  of 
sale  was  held  to  be  clearly  void.  Mhcit,  83  &  83. 
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For  the  most  part^  die  cenificale  of  regittty  is  coiiclusiT« 
proof  of  property,  in  relation  to  insora&cee  and  claims  for  repair. 
'  An  Enghsh  ship  is  required  always  to  have  the  certificate  on 
board*      The  Enghsh  ship  Betty  Cathcart^  GeBepiie^  (i)   was 
taken  by  the  French^  and  carried  into  an  American  port.    The 
English  consul  there  interposed,  and  reclaimed  her  as  captured 
within  the  American  sea-territory ;  and  the  American  court  de» 
daring  it  a  capture  made  in  violation  of  their  particular  neu- 
trality, restored  her*     Upon  an  appeal  had  from  thia  decision, 
h  was  agreed  to  sell  the  vessel,  and  to  bring  the  proceeds  into 
court*     Penman^  of  Charleston^  purchased  her  for  the  fprmer 
owners,  according  to  his  declaration ;  otherwise  for  Simpson  and 
Davidson^  merchants  in  Londonm  The  French  captors,  however, 
refused  to  give  up  the  register,  and  the  British  consul  furnished 
her  with  a  certificate,  stating  that  the  ship  was  and  continued  a 
British  bottom*    The  ship,  thus  deprived  of  her  papers,  sailed 
with  a  BritVfh  master  and  crew,  having  on  board  a  cargo  of 
lump  sugar,  for  Jamaica ;  to  proceed  from  thence  with  convoy 
to  London.     The  ship  was  there  seized  for  a  breach  of  the  re- 
venue bws,  and  condemned  ;  but  was  afterward  adjudged  free 
by  Sir  fVm,  Scott j  in  one  of  those  decisions,  so  replete  with  no- 
bleness of  soul,  and  real  justice,  as  to  render  his  name  imperisha- 
ble. 

Having  drawn  this  parallel  between  the  English  forms,  and 
between  the  shipjs  papers  of  other  powers,  we  are  induced  to 
express  a  wish  that  the  Anglo  American  documents  of  property 
(possibly  at  the  next  maritime  peace)  might  be  generally  adopt- 
ed smd  introduced  thus  : 

^  That  every  vessel  attached  or  admitted  to  a  participation  in 
the  privileges  of  a  national  commerce,  whether  built  at  home 
or  abroad,  should  be  provided  with  a  document  in  which,  if 
practicable,  the  time  and  place  of  building,  or  of  her  capture  and 
condemnation,  should  be  set  forth ;  where  not,  then  the  time  at 
which  she  became  a  national  vessel ;  thereupon  an  exact  descrip- 

(o)  BoUiuon,  Lpage  220. 
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tion,  taken,  upon  the  oath  of  surveyon  of  the  bomeport,  and 
a  certificate  of  admeasurement  annexed ;  with  the  name,  occu* 
pation  and  residence  of  the  owner  ;  and  the  name'  and  resi- 
dence of  the  master.^  The  act  should  be  upon  parchmenti  or 
upon  the  most  durable  paper,  engrossed  and  granted  by  the 
highest  authority  of  the  port,  who  is  to  take  the  proofs  of  pro- 
perty upon  the  oath  of  the  parties,  and  attest  the  same  widi  his 
seal ;  afterwards  to  retain  a  copy  thereof  for  record,  and  tor- 
ward  a  duplicate  to  a  regularly  constituted  hoard  in  the  capital, 
where  (as  in  England)  regular  tables  of  the  national  fleets 
should  be  kept  for  the  observance  of  the  increase  and  decrease 
of  the  nadonal  commerce,  and  the  better  regulation  of  insurances, 
by  these  accessible  proofs  of  the  age,  and  state  of  repair  of  every 
vessel*  The  changes  of  property  and  of  the  master,  should  be 
officially  endorsed  ;  so  also  the  evidences  of  repair  or  rebuild- 
ing, if  it  be  not  found  preferable,  as  in  America^  to  grant  a  new 
register. 

It  is  our  wish  to  be  useful  to  commerce,  in  being  able  to  con- 
tribute to  the  simplification  of  documents,  and  in  peace  and  in 
war  eamesdy  to  recommend  its  protection  to  every  government. 
What  is  a  nation  without  commerce  ?  How  flourishing,  in  the 
annab  of  history,  were  the  powers  that  fostered,  and  how  ab« 
ject,  for  instance  Rhodes^  and  Sicily^  since  they  have  aban* 
doned  commerce ;  and  their  products,  from  absurd  prohibitions 
(of  exports)  have  found  neither  purchasers  from  abroad,  nor 
cultivation  at  home ! 

In  many  respects  Great  Britain  exhibits  a  laudable  lesson  to 
the  continent,  of  the  solicitude  with  which  a  nation  should  fos- 
ter and  protect  its  commercial  regulations  and  advantages* 

As  the  French  (and  other)  prize  regulations,  in  some  casA 
require  the  bill  of  sale  to  be  among  the  ship^s  papers,  and  as 
in  other  instances  even  treaties  provide  for  it ;  this  required 
change  in  the  ship's  papers  should  be  notified  to  foreign  courts-*- 
Nor  can  any  objection  be  urged  against  this  regulation;  as  the 
largest  commercial  nations,  England,  America  and  France^  thus 
sanction  it. 


CHAPTER  V. 
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Ifroflitf  of  tfcnMl  Scfatnct* 
H0EBNER  nir  la  saisie  des  batimens  neutrea.-^Paris^  1759. 


rark  iki  the  ^  lOth,  dd  chap.  Sd  part  of  vol.  Itt,  funuahes  a  detailed  catalogue 
of  the  papers  required  oq  hoard  of  thediip,  wtueh,  however,  eontuns  very  little, 
owfiiDj  appGoahle  to  theie  thnet. 


Marshall's   Tredthe  on   the  Law  of  Insurance — 2    vola. 
London^  I8O29 

CoBtaim^  iD  theSth  dap.  §  5,  areriew  of  the  Aipfs  papengenerdly. 


JLN  Denmark  the  owners  of  any  vessel  of  above  five  hsts,  (a) 
for  ten  tans  J  intended  for  commercial  purposes  during  a  war, 
01;  at  least  the  principal  owner*  (b)  (and  only  such  we  know 
can  be  considered  owners,  as  are  either  born  in  the  country,  or, 
before  the  war,  have  acquired  a  citizenship,  and  fixed  donii- 
cil  in  die  country,)  (c)  are  required  at  the  home  port  of  the 
ship,  or  the  |Jace  where  the  majority  of  the  owners  reside,  (J) 
to  make  oath,  or  written  affidavit,  that  the  vessel  is  not  foreign 
property,  and  to  slate  the  intended  voyage  and  further  destina- 
tion of  the  vessel ;  whereupon  the  magistrate,  after  an  inspec* 
tion  of  the  original  papers,  being  satisfied  of  their  regularity, 

(a)  Vercyrdnane,  yoq.  29th  December,  1813 
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may  p'ant  a  certificate  thereof  in  the  Latin  language,  with  the 
annexed  English  and  French  translations. 

These  certificates  accompany  the  vessel ;  and  with  us,  as 
among  other  nations,  they  are  founded  upon  treaties.  We  have 
known  many  Papenburg  certificates  in  time  of  war,  granted  by 
mere  notaries  and  not  by  official  authorities,  upon  the  simple 
declaration  of  the  owner,  sine  causae  cognitione*  Such  a  regu- 
lation should  be  discountenanced  by  other  nations. 

In  Denmark  this  certificate  is,  in  some  ports  and  islands,  to 
be  transmitted  to  the  Board  of  Commerce  ;  in  other  ports,  to  the 
highest  officer  of  the  port ;  who,  as  was  formerly  the  case 
in  France^  has  the  custody  of  blank  sea-passes  ;  (l)  and  he  is 
thereupon  authorised  to  issue  the  Latin  sea-pass. 

(1)  The  pasSf  or  passport,  and  the  sea-letter  (sepMef)  as  Boding 
in  his  marine  Lexicon,  additionally  names  it,  seems  to  be  a  term 
of  doubtful  and  ambiguous  interpretation  in  the  law.  For  the  sea- 
hriefov  sea-letter^  according  to  .tfarsWfy  page  317,  is  a  different  do- 
cument from  the  passport ;  relating^  as  he  says,  to  the  nature  and 
quantity  of  the  cargo,  the  place  from  whence  it  coro^^  and  its  des- 
tination $  whereas ^the  passport^  according  to  the  same  authority,  is 
more  particularly  intended  to  protect  the  ship  and  to  sanction  the 
voyage  proposed  ;  while  from  the  author's  text  above,  it  will  be  per- 
ceived, that  the  pass  there  spoken  of  extends  equally  to -the  protec- 
tion of  ship  and  cargo,  and  is,  from  the  reference  to  Rbding^  indis- 
criminately termed  passport  or  sea-letter.  In  our  treaties  with 
France^  Holland  and  Spain^  the  terms  are  used  synonymously,  and 
there  relate  solely  to  the  vessel.  Yet  in  a  case  in  Johns.  JV*.  Fork 
Eep.  vol.  1 ,  page  192,  and  vol.  2,  page  5S1 ;  where.  ^  a  vessel  was 
warranted  to  sail  under  a  sea^UUet,  without  a  register^''  it  was  sue* 
cessfuily  contended  that  a  certificate  of  property,  which  relates  only 
to  the  cargo,  was  in  its  commercial  import  a  seaAetter^  when  at  the 
time  of  the  trial  of  the  cause  such  papers,  as  a  sea-letter,  and  a  eat' 
Uficaie  of  property  appear  to  have  been  diMnctly  known,  and  used; 
the  cevUfuate  of  ownership  to  prove  the  property  in  regard  to  the 
custom-house,  and  the  sea-Utter ^  to  evince  the  nationality  of  the 
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This  pass  or  passport  is  not,  as  it  was  forotierly,  granted  by 
the  King ;  but  by  the  Board  of  Commerce ;  and  contains,  ihe 
name  of  the  principal  owner,  and  his  place  of  residence;  the 
name  of  the  ship,  and  of  the  master;  (e)  moreover,  the  burthen 
of  the  ship,  the  place  where  she  lies,  and  where  destined,  in 
cargo,  or  in  ballast— and  thereto  a  French  translation  annexed. 

(e)  We  perceifc  here,  tile  want  of  the  eiautula  aaitaarit  of  the  old  pitts- 
ports,  **  uve aiium exigente necenitatt  ipri  ntbttitum** 


▼essel,  and  to  protect  the  cargo  from  being  detained  by  a  bellige- 
rent.   This  perpleiity  seems  to  arise  from  acts  of  congress  subse- 
quent to  the  above  treaties,  in  which  the  term  sea-Utter  is  mostly 
abandoned,  and  the  word  passport  adopted  ;  and  in  one  of  the  only 
two  in  which  the  term  is  used,  the  act  of  the  9A  of  March,  1803, 
supplementary  to  an  act  providing  passports  for  the  dnps  and  ves- 
sels of  the  U.  States,  it  cannot  be  doubted  that  it  is  not  to  be  under- 
stood in  theseusey  in  which  it  is  applied  in  the  above  treaties.     For, 
by  that  act^  vessels  owned  by  a  citizen  of  the  U.  States,  and  sailing 
with  seaAMers^  are  to  be  furnished  with  pai$porU  of  the  form  pre* 
scribed  by  the  act,  to  which  this  is  a  supplement    Per  Cur.  in  the 
above  case  :    *^  The  passport  authorised  by  the  former  act,  is  pre- 
cisely the  same  with  the  8ea4$tter  or  passport  of  the  treaties.    If 
then,  by  the  term  sea-letter  in  this  statute,  is  intended  the  sea-letter 
or  passport  of  the  treaty,  the  provision  is  superfluous  and  idle,  be- 
cause it  provides  for  what  already  exists.    The  only  way  to  escape 
from  this  absurdity,  is  to  adopt  the  certificate  of  ownership,  as  the 
tme  and  legitimate  sea4etter.    Though  mentioned  in  certain  trea- 
ties, as  synonymous  with  passport,  yet,  by  istatutes  subsequently 
created^  the  term|Nisspor^  is  exclusively  used,  and  the  word  sea-letter 
transferred  and  attached  to  a  different  idea."    See  also  an  ^et  of 
Congress  of  the  14th  of  JiprUj  180S,  in  which  the  word  sea^tett^r 
is  used  in  the  same  sense. 

What  understanding  is  then  to  prevail  with  regard  to  the  distinct, 
and  relative  meaning  of  the  terms  passport,  sea-letter  and  certificate 
of  property  ?  We  are  inclined  to  believe  that  the  passport  and 
sea-letter  are  essentially  the  same,  intended  to  evidence  the  nation- 
ality of  the  vessel^  and  protect  the  cargo  from  belligerents,  while 
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The  day  on  which  the  passport  granted  upon  the  certifi- 
cate, is  noted  on  the  margin  of  the  passport,  by  the  officer 
granting  it.  Of  this  the  French^  during  the  revolution,  were 
either  regardless^  or  unobservant ;  and  many  vessels  (especially 
as  the  date  at  that  time  was  filled  up  under  the  pass  by  the  of* 

ficer  granting  the  same,  and  the  date  of  delivery  was  not  noted 

♦  *       • 

the  certificate  of  property  differs  from  it,  in  deriving  its  importance 
and  validity  from  the  usage  of  the  custom-house  alone,  not  being 
prescribed  bv  any  law. 

The  Jlct  of  Congress  of  ir96,  directs  the  Secretary  o/  State  to 
prepare  the  form  of  a  passport  for  the  ships  and  vessels  of  the  Uni- 
ted States.  It  is  probable  that  the  term  passport  was  here  intended 
to  signify  the  same  paper  which  had  been  spoken  of  in  our  treattet 
with  foreign  powers,  and  which  is  indiscriminately  termed  Jea48^r 
or  passport  $  for  the  Secretary^  in  the  execution  of  this  duty,  called 
the  papers,  which  he  forwarded  to  the  custom-houses,  8ea4etters.  In 
the  act  of  1803^  unregistered  vessels  sailing  with  a  seo-ktter,  are 
directed  to  be  furnished  on  application  with  a  passport.  The  word} 
when  used  in  this  statute,  means,  as  we  conceive,  a  Mediterraneau 
passj  a  paper  entirely  of  domes  tick- creation,  and  differingjeasentially 
from  those  papers  required  to  be  on  board  by  the  general  law  of  na- 
tions. The  object  of  the  law  of  1803,  then,  becomes  manifest,  viz* 
to  extend  to  vessels  foreign  built,  but  owned  in  this  country,  the 
benefit  of  being  protected  under  a  Mediterraneun  passport.  But  the 
use  of  the  same  word  to  express  in  the  first  act,  a  sea4ettmrj  and  in 
the  second,  a  Mediterranean  passy  has  created  the  obscurity  which 
has  prevailed  upon  this  subject 

We  subjoin  an  extract  from  a  circular  of  the  honourable  «tf.  X 

DaUas,  of  February  ^th,  \S15,  then  Secretary  of  the  Treasury^  to 

the  collectors  of  custom  of  the  U.  States,  in  which  these  documents 

among  others  are  referred  to,  and  our  view  of  their  relation  to  each 

other  partly  sustained. 

**  1.  The  certificate  of  Registry.  Tills  document  is  created  by  our 
own  laws,  and  belongs,  exclusively,  to  vessels  Jhneriean  built  and 
owned— or  such  particular  vessels  as  are  expressly  adopted  by  the 


.1 
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upon  the  fiiargia»)  were  condemDed  under  die  pretext  that  on 
account  of  the  dates,  the  papers  were  false.  How,  for  in- 
stance,  said  a  French  judge,  could  the  certificate  which  was 
made  out  at  Bergen^  be  at  the  same  time  at  Copenhagen^  so  as 
to  eflfectuate  a  passport  under  the  same  date  ?•— The  Council  of 
Prizes  were,  however,  reminded,  that  formerly  the  regulation 
walB  the  same  in  France  as  in  Denmarky  and  discountenanced 
this  pretext  of  capture. 


registering  act.     It  ifTaD  instrument  which  the  vessel  must  carrj,  in 
order  to  entitle  her  to  the  privileges  of  a  vessel  of  the  U.  States^ 

**  2.  2%€  Sea-Lftter.  This  document  is  an  instrument  of  the  mari- 
time laws  of  nations,  and  under  the  denomination  of  a  ffossport,  as 
well  as  of  a  8ea4etter^  treati^  sometimes  require  it  to  be  carried 
by  the  merchant  vessels  belonging  to  the  contracting  parties.  It  is 
an  instromeQt  which  gives  no  privilege  as  to  duties  of  import ;  but 
simply  declares  the  Jhneriean  ownership,  and  recommends  the  ves* 
sel  to  the  comity  of  nations*  Vessels  are  under  no  legal  obligation 
to  carry  a  sea4etter  \  and,  indeed,  it  is  only  necessary  for  neutral 
vessels,  in  a  time  of  war. 

<<  3.  The  MedUerranean  Passport.  This  instrument,  having  been 
described  under  the  general  denomination  of  '<  passport^*  in  some 
of  the  acts  of  congress,  has  been  occasionally  confounded  with  the 
seaUeUer^  which  has  also  been  denominated  a  passport.  The  form 
was  introduced  soon  after  the  treaty  with  Algiers,  which  called  for 
the  instrument  j  and  it  is  intended  as  a  protection  for  American 
vessels  against  the  Barbary  powers. 

^  4.  The  Certijieate  of  Property.  This  document  is  not  prescribed 
by  sny  law,  and  depends  entirely  for  its  effects  and  validity  upon 
the  usage  of  the  custom-house.  It  has  been  occasionally  substituted 
for  a  sea4eiter :  and  sometimes  the  one  instrument  has  been  mis- 
taken  for  the  other. 

^  5.  The  Crew  List.  This  instrument  is  required  by  the  acts  of 
Cfmgress ;  and  sometimes  by  treaties.  It  is  necessary  for  the  pro- 
tection of  the  crews  of  every  vessel,  in  the  course  of  the  voyage, 
dunnga  war  abroad.'' 
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In  the  case  of  tbeDoni^A  ship  Bruderliebe^  Fyn  master;  the 
Tribunal  du  pas  de  Calais  observed :  "  That  onty  the  delivenf 
of  the  passport  could  sanction  the  voyage.;  that  a  passport 
engrossed,  dated^  and  signed;  cQuld  have  no  efficacy  in  the  hands 
of  him  who  is  to  grant ;  nor  until  delivered  to  the  party  apply- 
ing  for  it." 

This  is  certainly  correct ;  still  the  proper  authorities  cannot  be 
too  attentive  to  the  particular,^ that  the  date  of  a  passport  should 
correspond  with  the  period  at  which  the  ship  was  known  to  be 
in  the  country. 

In  latter  times  it  has  been  questioned  by  some,  whether  the 
passport  should  not  contain  the  port  of  destination*  As  regards 
ourselves,  we  believe  it  impossible  in  many  cases,  among  car- 
rying nations  (like  our  own)  to  note  any  place  of  destination,  a^ 
ships  fre<}uendy  clear  out,  upon  adventure,  not  only  in  ballast,  but 
with  a  cargo,  com,  timber,  salt,  &c.  wherever  wind  a9d  weather 
serve  them.  The  old  Hollanders^  the  greatest  carrying  nation, 
(before  the  American  war)  wisely  inserted  in  their  passporu,  <m/ 
mare  haliicunh  od  mare  ailarUicum.;  and  so  the  Danes*  The 
numerous  blockades  of  our  times,  strongly  recommend  this 
manner  of  noting  destinations  ;  in  American  passports,  no  other 
but  a  general  destination  is  possible,  from  the  distance  of  the 
voyage  ;  as  in  their  clearances^  and  papers  of  lading,  they  are 
compelled  barely  to  note  the  port  of  clearance,  and  say  ^*  for  a 
market,"  generally.  The  ground  of  these  writers,  that  the  pass 
of  the  government  should  be  required  to  legalize  every  special 
voyage  of  the  vessel,  is  an  absurdity,  and  is  impossible  in  a  car- 
rying trade ;  because  no  owner  can  foresee  for  what  voyages  his 
ship  may  procure  a  freight  in  foreign  ports.  The  object  of  the 
passport  is  to  guarantee  the  nationality  of  the  vessel ;  no  other. 
We  find  Hubner^s  definition,  therefore,  the  correct  one.  ^^  It  is 
that  permission  of  the  government,'*"  says  he,  *^  that  authorizes 
the  master  to  keep  the  sea."  The  docnment  rnust^  therefore,  con- 
tain the  name  of  the  master,  and  the  ship,  the  general  structure 
thereof,  and  the  port  to  w  hich  she  belongs*      Every  thing  ebe 
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is  (^ional.  It  may  contain  the  port  of  dettinatioD,  the  nature 
and  quantity  of  the  merchandises  on  board*  It  may  be  sc* 
cured  for  a  definite  or  indefinite  time  ;  or  it  may  be  omitted« 
AH  this  has  no  relation  to  the  validity  of  the  passport ;  and 
occasionaUy  the  nature  of  the  voyage  occludes  the  possibility  of 
naming  it*  Such  is  the  case  of  vessels,  for  instance,  that  sail 
upon  adventure^  or  are  engaged  in  the  carrying  trade,    {f) 

In  French  prize-daims  it  has  often  been  urged,  that  a  pass- 
port is  only  valid  for  a  single  voyage.  It  becomes,  then,  an  im» 
portant  question:  What  is  a  voyage  ?  the  return  of  the  vessel 
to  any  port  of  the  country^  or  to  the  port,  to  which  she  belongs  t 
The  Danish  regulation  of  passport  says :  (£)  A  voyage  is  the 
progress  of  the  ship  from  her  home  port  upon  the  receipt  of  her 
passport,  until  her  return ;  provided  that,  in  the  meantime,  no 
dunge  of  property  has  taken  place,  by  which  she  requires  a  new 
passport.  If  the  ship  arrives  at  any  other  in  the  country,  than 
the  port  to  which  she  belongs,  the  master  is  inquired  to  pro- 
duce his  papers  to  die  proper  authorities  there ;  and  upon  oath 
that  the  ship  is  still  the  property  of  the  same  owners,  he  obtains 
an  attestion  of  such  prodbedings  from  the  magistracy  of  the 
place.  StiO  it  is  optional  with  the  owner,  on  such  representa- 
tion^ to  obtain  a  new  passport.  This  regulation  is  well  founded^ 
and  has  its  efiect. 

French  ships,  independent  of  the  acte  de  FranciiotUmf  are  pro- 
vided with  passports.  The  French  passports  are  caUed  congHi 
they  are  required  on  board  of  the  vessel,  war  or  no  war,  which 
is  not  uniformly  the  case  vrith  the  passports  of  other  nations, 
wtuch  are  only  granted  in  time  of  war.  The  French  prize  judges 
have,  at  times,  improperly  applied  the  rules  with  regard  to 
French  congSs  to  war  passports.  CongSs^  are  granted  to  ves- 
sels of  thirty  tons  and  upward,  and  are  only  valid  for  one 
voyage.     If  the  decision  of  the  Miniater  of  Finance  of  the  5th 

(/)  BUkner  de  U  saisie  des  batiraens  neutresy    1. 1.  page  34X 
(^)  §  11  der  VerpidniiDg  void.  9th  April,  1810. 
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Pbiviose^  year  11,  to  be  found  in  the  Code  dea  Douanesy  is  to 
have  further  validity  in  the  French  empire,  the  carrying  trade 
can  never  flourish  among  the  French.     It  determines  : 

1.  That  a  ship  having  sailed  upon  a  voyage,  must  in  the 
course  of  a  year,  return  to  the  port  to  which  she  belongs,  or  to 
some  other  port  in  the  kingdom,  and  obtain  a  renewal  of  the 
passport,  upon  producuon  of  the  acte  de  Francuation. 

2*  That  a  French  ship  of  above  thirty  tons,  which  arrives  at 
one  port  of  the  kingdom  from  another,  to  which  port  her  des* 
tination  was  fixed,  and  there  ukes  a  second  destination,  which 
does  not  carry  the  ship  back  to  the  original  port  of  clearance, 
must  renew  the  congS^  and  pay  the  customary  fees  ;  inasmuch 
as  it  is  a  new  voyage  that  the  vessel  undertakes.  This  new 
conge^  refers  to  the  former  one,  in  order  to  maintain  the  ulti- 
mate connexion  with  the  one  which  was  granted  at  the  home 

P9rt. 

3.  That  the  ahips  which  carry  on  the  coasting  trade  with  the 

ports  of  the  Levante^  if  they  prolong  the  voyage  beyond  a  year, 

must  justify   the  causes  which  protracted  their  return  ;  and 

they  are  charged  double  costs  upon  the  first  cong^  which  .was 

granted  them— 'Finally,  if  a  vessel  does  not  return  after  the  lapse 

of  two  years,  a  forfeiture  accrues  of  29  or  80  franks  per  ton, 

according  to  the  circumstances  of  the  case,  (t ) 

It  is  now  so  long  since  Great  Britain  has  been  neutral  in  a 

maritime  war,  that  in  their  books  we  meet  no  copy  of  AeLatin 

passport.     In  peace,  and  during  a  war  of  her  own,  her  ships 

are  furmshed  with  a  certificate  of  registry  alone  ;  however,  in 

all  English  treaties  with  Denmark^  France^  Spain  and  oth^ 

countries,  we  find  them  provided  for  according  to  ih^  formula 

therein  given.  (Jt) 

(»}  Code  dee  Douanes,  No.  1018. 

Qe)  Wetkettf  word  Pgss.  The  form  prescribed  in  the  French  treaty  of  the 
36th  Sept  1786,  U  found  in  page  626,  of  4th  vol.  of  Jndemn'*  History  of 
Coinroerce«  Lwdon^  1789. 


tha^  S.  TO  TBE  VOYAGE.  JS 

Tkc  certificate  of  rcfp&try  dias  supplies  the  place  of  the  Da* 
nbk  certificate.  Beside  the  register,  EngUak  vessel^  tb<ic 
?Mre  fbrmaily  prize-ships,  are  proTided  with  a.  certificate  of 
freedom^  (/)  wherein  the  particulars  of  coodcmnatiQB  ate  more 
dntiaetly  set  forth,  than  in  the  regnter. 

By  the  Pruuian  cock^  it  b  sinplj  directed^  that  the  ship*» 
papess  be  apt  or  fit,  {tucktig^  (m)  as  indeteraiinate  phrase,) 
and  that  the  Btclbrirf  aad  panfort  be  procured  frooa,  and 
graated  t^  the  Admiraity  and  Chamber  ofLiceme^ 

Ships  buih  in  Anissia  are  famished  wich  hcenses,  which  are 
lo  be  considered  as  the  Enghsh  certificate  of  registry ;  and  wifik 
which  they  scul  even  in  time  of  war^  without  passports. 

The  ship  Dkma^  ZtesJk  asaster,  srnlcd  from  Guenuey  to 
Embdtn^  and  on  die  19ch  Ftoreol^  year  7,  was  condemned  iw 
Dunkirk^  on  du:  grouad  of  her  hairing  no  other  passport  but  her 
ficense.  Precisely  on  the  same  ground^  the  I6tb  Thermi* 
(hr^  year  89  the  l^ruanan  ship  CaroHna  WUhtimina^  Bradtnahlj 
wa»  condemned,  (rr)  PoriaBa  remarked  upon  the  aecasinn  t 
The  passport  is  the  special  prcx)f  that  the  s^  b  aoi  enemy's 
pmpei'Cy,  but  that  she  saito  uader  the  protection  of  a  neu« 
tnd  power.  Suppress  the  passport,  and  you  have  no  proof  oS 
uK  existing  neotraBty. 

Ob  board  of  Swedhh  vessels,  besides  the  register  and  certi* 
ficate  of  admeasorement,  a  certificate  from  the  magisoacy  of  the 
port  to  which  the  ship  betongs,  that  the  owners  are  Swidiah 
subjects,  is  required,  (p)  Vessels,  moreover,  that  are  bnih  in 
dVvrdIm,  are  famished  by  the  homd  of  commerce  with  a  letter  of 
ficense,  which  exempts  them  from  certain  ii^nd  duties.  These 
Hcenses  mast  be  (jf)  renewed  every  year.  If  a  ship  has  been 
absent  fin*  more  than  a  year,  the  reason  why  the  renewed  li- 
cense is  not  found  on  board  of  the  vessel,  may  be  proved  and 
attested  by  the  act  of  a  magistrate,  {f) 

JQ  The  lawf  of  shippiog^  and  navigation  bjr  Rentt^Londun,  ISOT^pag.  406, 
L  Appendix  No.  iii. 
(m)  S  1434.  (fi)    Handbuch  det  feerechtes,  2  vol.    pagre  300. 

(0)  Page  307.  (p)  FUnfbcrg't  Schw^ediahes  leerecht,  v*n  Ma^e- 

meitter  UbenctZt,  page  237.    (9)  lindem,  page  2J7. 

10 
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'the  principal  repilation  of  the  French  with  regard  to  pass- 
ports in  time  of  warf  is  contained  in^the  4th  Article  des  Regk* 
menu  of  1 778'»  and  determines,  that  a  pa3s  can  only  senre 
for  one  voyage ;  and  is  to  be  looked  upon  as  void,  if  it  can  be 
proved  that  the  vessel  for  which  it  was  granted,  was  at  the  time 
of  publication  thereof,  in  none  of  the  ports  of  the  sovereign  who 
grsmted  it.  That  no  regard  shaU  be  had  to  the  passport  of 
neutral  powers,  when  those  who  are  to  be  protected  under  such, 
passport,  have  acted  in  contravention  of  it,  or  when  the  passport 
designates  a  name  of  the  ship,  different  from  what  is  specified 
in  the  other  ship's  papers,  unless  the  proofs  of  a  change  of  name 
are  so  incorporated  with  the  other  ship's  papers^  as  not  to  des-r 
troy  the  identity  of  the  ship ;  and  the  genuineness  of  such  re* 
cord  of  alteration  shall  be  proved  by  the  attestation  of  some  of* 
ficer  of  the  port  of  clearance,  and  be  propeiiy  registered* 

This  law  has  given  occasion  to  numberless  captures,  a  detail 
of  which  may  be  referred  to  in  our  HamBmch  uber  das.practism 
che  sereechU  (r)  (Hand-book  of  pracdcal  sea  laws.) 

Vessels  in  the  Baltic^  as  it  is  a  mare  clausum^  are  seldom  pro- 
vided with  passports.-  To  such  vessels,  and  to  others  purchas- 
ed while  lying  in  foreign  ports,  passports  are  often  transmit- 
ted* These^'in  the  event  of  French  capture,  have  almost  in- 
variably led  to  condemnation ;  although  the  passports, /nsfjriti^ 
praeBtqndie^  have  been  uniformly  transmitted  by  the  govern- 
ment to  the  consul  of  ttie  nation,  and  only  delivered  by  him  up- 
on the  oath  of  the  master ;  thus  sufficiendy  securing  belligerents 
against  the  abuse  of  the  practice.  The  Council  of  Frizet 
have  latterly  admitted  the  exception,  when  Danish  vessels  of 
this  character  have  put  into  Denmark^  (in  the  sound)  and  there 
received  a  passport.  The  Council  of  Prizes  observed  in  the 
case  of  the  ship  Constance^  Hinrichsen  master,  which  ship  on 
a  destination  from  Pemau  to  Lisbon  had  put  into  Copenhagen^ 
and  there  received  her  passport :  (the  29th  Prairielf  year  8)  : 

(r)  page  235. 
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**  The  object  of  the  law  is  to  assure  itself,  that  the  passport 
has  not  iaUen  into  enemy's  hands ;  and  that  it  is  really  intended 
for  one  of  the  subjects  of  the  power  that  granted  it.  Now 
this  object  is  attained  if  the  grant  and  delivery  takes  place  with* 
fat  die  limits  of  the  prince,  who  grants  the  same,  to  the  subject 
fer*whom  it  is  intended.'^ 

And  in  cases  where  the  passport  is  transmitted  beyond  sea,  it 
lliay,  indeed,  be  considered  null  and  void  ;  but  before  a  just  tri- 
bunal the  fault  might  alwajrs  be  redressed  under  the  principle  of 
the  3nd  Article  den  ReglemenU  pf  1778*  («) 

The  Dcatmh  vessels,  that  freighted  at  Hamburgh^  frequendy 
received  their  passports  in  Alttma^  and  many,  upon  a  disclosure 
of  this  fact,  were  condemned  in  France.  Therefore  in  the  latter 
part  of  the  revolutionary  war,  when  they  required  passpons, 
they  proceeded  to  Altona^  and  diere  received  a  special  certifi- 
cate^ affirming  that,  at  the  time  of  granting  such  passport,  the 
vessel  was  at  Altona* 

Beside  these  passports^  contemplating  belligerent  christian 
powers,  the  vessels  of  most  nations,  that  sail  in  seas  where 
the  Barbery  powers  navigate^  obtain  Algerme  passpons* 

These  in  Denmari^  are  granted  by  the  board  of  commerce  up- 
on parchment,  and  are  indentedly  cut  through  on  the  one  side; 
and  the  one  half  given  to  the  Barbary  powers,  who  compare 
them  at  sea,  with  the  passport  on  board  j  and  as  for  the  rest, 
appty  the  doctrine  of  **  free  goods,  to  free  ships/'  To  obtain  an 
Algtrtne  passport  requires  a  three  years  domicil  in  Den* 
mark ;  and  an  Algerine  passport  b  not  to  be  more  than  of  two 
years,  Qxk  England  three  years)  date;  however,  it  is  always  a 
subject  that  admits  of  reasonable  explanation  in  Denmark;  or 
die  pass  may  be  renewed  by  the  consuls  in  foreign  countries. 
They  are  only  obtained  upon  sufficient  security,  and  the  per- 
sonal oath  of  the  party,  not  to  misapply,  or  misuse  them.  If 
they  have  not  been  used,  and  the  ship  has  not  sailed  beyond 

(«)  See  the  opinion  of  P9rtdm  in  the  cbapter  upon  captures. 
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Cape  Finuterraey  the  psi8sport*due6  which  are  coosideTaUe,  arc 
iJinost  altogether  returned  in  DenmarL  Thia  is  {urobaUy  the 
case  in  odier  countries.  In  England  these  passports  are,  in  the 
same  manner,  granted  by  the  AdnuraUy.  (A)  The  Engltih  re* 
gulaubns  on  this  subject,  are  of  the  14th  of  June^  1782;  and 
the  28th  of  August^  1 776.  These  pasftports,  in  order  to  prevent 
their  abuse  by  £sreignerS|  are  often  revoked;  for  by  shipwreck 
and  other  casualties,  many  are  lost,  and  if  found,  others  couop 
terfeited  upon  the  form  of  the  old  original.  Thus  in  1783,  and 
in  1802)  passes  were  all  revoked  generally,  and  new  ones  j;rant« 
ed  different  in  their  description  from  the  former* 

All  these  papers,  which  the  treaties  of  the  country  to  whidl 
the  vessel  belongs  require,  not  only  for  prize,  but  ako  for  ia- 
surance  purposes,  should  infaUibly  be  on  bbanL  The  want  of 
papers  required  by  separate  prize  regulations,  (and  not  in  the 
application  of  treaties,  or  the  conventional  national  law  ex- 
isting in  most  treaties,)  creates  no  prejudice  in  relation  to  in- 
auranjce. 

Independent  of  the  ahovementloned  voyage  papers  of  the  ves- 
sel, French  seizures  during  their  revolutionary  war  gave  occasion 
for  a  new  ship's  document,  which  was  a  certificate  of  Force ^  sta- 
ting that  the  guns  on  board,  with  so  and  so  much  powder^  and 
the  other  arms,  belonged  to  the  inventory  of  the  vessel,  and  w^ert 
solely  to  be  used  for  salutes,  or  minute  gunsf  or  for  protection 
against  pirates. 

It  is  at  least  pn^dential  that  the  force  should  be  alluded  to  in 
fome  paper,  because  the  passport  generally  runs :  '^  9inje  tor* 
ffienth^^  and  sophisters  in  France  apply  the  4th  article^  Xiu  Prize^ 
in  the  Ordonnancf  de  la  marine^  to  this  case*  Upright  tribu- 
xials,  however,  have  never  countenanced  this  pretence  of  sei- 
3^re. 

An  American  china  trader,  the  Pegou  (i)  was  condemned  be- 
fore the  prize  court  of  ifyrhihan^  principally  on  account  of  ten 
guns  she  carried.     Before  the  council  of  Prizes^  Portal  was  in 

(0  Sceveh  page  408.  (A)  M  von  Marutitt  Sad  vol.  page  215. 
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favour  of  ber  resUtudoo,  (which  was  afterward  effected)  and  re*' 
marked:  with  regard  to  myaelf,  I  do  not  thinks  that  when  a 
furty  has  arms,  and  carries  them,  the  impuutioQ  foUowa  that 
be  i»  araned  for  war*  An  arming  for  war  must  be  throughout 
an  offensive  display  [fUtpouition)*  This  b  evidenced  when  such 
equipnent  has  no  other  ok^ect  than  to  attack*  or  at  least  wheq 
every  thing  indicates  this  to  be  the  chief  aim.— -In  this  event  a 
party  would  be  considered  an  enemy  or  a  pirate,  if  he  is  not  the 
bearer  of  a  letter  of  marque,  or  some  othef  justificatioUf  which 

« 

is  competent  to  remove  all  suspicion. 

The  CuHom-house  clearance^  (ein  ZoU-clarirungS'Schein*) 
At  ports,  where  ships,  whether  in  cargo  or  ballast,  are  re- 
quired to  pay  clearance  duties,  a  certificate  thereof  is  furnished 
to  the  master.  At  many  places,  for  instance  at  Altono^  no 
duties  are  encti^  Though  such  is  expressly  suggested  to  be 
tbe  case  in  the  papers  from  that  port  (when  vessels  depart  from 
tb^c«  or  from  Hambwrg  receiving  their  papers  in  AUond)  yet 
there  may  be  other  ports  in  which  it  is  not  expressly  alluded  to, 
and  we  bold  it  therefore  unjust,  in  prize  regulations,  or  gene* 
rally,  to  make  i*  a  case  justifying  a  capture,  if  such  certificate  is 
wantiiig  on  iKiard-*-The  DanUh  prize  regulations  of  the  28th 
Jtdarch^  1810,  require  a  certificate  of  clearance  from  vessels  in 
oirgo,  and  suggest  the  want  of  it  generally,  only  as  a  ground  of 
suspicion.  Our  remark*  therefore,  applies  less  to  ^is,  thm  to 
any  other  country<^ At  all  events,  if  the  captors  should  deny  the 
departure  of  the  captured  from  any  port,  this  document  is  of  the 
utmost  importance.  In  relation  to  an}  thing  else,  we  agree  with 
die  opinion  of  the  EnglUh  courts^  that  the  document  is  in  itself 
«mmportant ;  and  that  even  if  it  names  a  destination,  yet  such 
destination  is  traversable ;  because  the  party  is  often  compelled 
So  state  a  false  destination,  in  order  to  get  out  of  certain  ports,  [k) 

The  hgbock  {fchiffs-joumat)  in  prize  courts,  where  dispuus 
arise*  involving  the  destination,  the  courses,  deviations,  and  ot}ier 

(Ir)  Handbuch  des  Seerechtes,  Itt  toL  page  533,  hc^Robiimn  1, 163. 
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circumstances  of  a  like  nature,  is  of  the  utmost  importance.  It 
is  worth  the  attention  of  the  master  to  preserve  it  as  much  as 
possible  without  erasures ;  for  if  such  are  found  to  be  made  in 
the  names  of  places,  and  in  other  important  respects,  they  may 
involve  ijbe  most  dangerous  consequences.  On  no  account 
should  a  real  and  fictitious  journal  be  kept,  in  order  to  mislead 
private  cruizers  of  the  party's  own,  or  a  belligerent  nation ;  not« 
'  withstanding  the  practice  was  almost  universal  during  the  last  un- 
fortunate war-^uch  was  the  case  of  the  ship  Louisiana^  Slyhoom 
master,  which  came  irom  Bordeaux  to  Altona^  with  English  and 
Fraichy  but  without  Danish  license,  and  was  carried  into  GiUci" 
stadt;  the  king  of  Denmark^  however,  at  our  urgent  represeota* 
tion,  restored  her.  But  this  may  not  dways  occur  in  similar 
'  cases.  In  extensive  and  distant  voyages,  others,  beside  the  prin- 
cipal  journal  (which  is  kept  by  the  mate,  and  to  which  we  shall 
again  advert  in  the  following  book)  are  kept  by  the  master,  the 
officers^  and  the  passengers.  Such  was  the  case  of  th«r  Ameri- 
can ship  The  Little  JameSf  Webb  master ;  on  the  ground  of 
which  she  was  captured  and  brought  in  for  condemnation.  She 
was,  however,  restored. 

A  most  important  point  is  attempted  to  be  established  by 
many  authors,  that  a  freighter  is  required  to  have  on  board  a 
journal  of  all  the  voyages  performed,  since  leaving  the  home* 
port.  This  idea  must  have  originated  among  men  unlearned  in 
the  acknowledged  law  of  nations.  It  has  hitherto  been  a  maxim  of 
conventional  national  law,  and  of  strict  maritime  usage  (long 
may  it  continue  so)  that  the  responsibilities  of  a  vessel  in  rela- 
tion to  war  cease,  when  the  cargo  is  discharged;  that  in  relation 
to  prize,  for  instance,  contraband,  or  breach  of  blockade,  &c« 
the  voyage  ceases  with  the  discharge  of  the  cargo.  Any  other 
doctrine  must  be  the  parent  of  numberless  captures ;  and  we 
entreat  our  own,  and  every  foreign  nation,  to  consider  it  the 
most  dangerous  principle  that  cou^d  be  established  in  priax  re- 
gulations* 
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The  hneniory  >^¥\nl  of  the  whole  ship's  tackle,  fbmiturey 
&c.  and  secondly,  of  the  serend  ship's  papers  relative  to  the 
voyage. 

-  The  first,  in  cases  where  the  captors  may  be  made  responsi- 
Ue  lor  dismantling  the  vessel,  is  of  the  utmost  importance.  It  is 
seldom,  yet  should  always,  be  found  on  board.  In  many  in- 
stances, where  we  have  had  occasion  in  prize  cases  to  establish 
the  seaworth  of  dismantled  vessels^  such  inventory  was  found 
very  important. 

The  second,  in  the  war  of  the  revolution,  was  very  frequendy 
formed  from  all  the  ship's  papers,  and  authenticated  before  a  no- 
tary, by  provident  owners ;  so  that,  in  the  event  of  a  suppression 
of  any  paper  on  the  part  of  the  captors,  evidence  might  exist 
of  all  the  papers  that  were  on  board.  It  might  not  be  amiss, 
when  caiptured,  as  far  as  the  number  of  papers  were  concerned, 
to  require  the  captors  to  subscribe  this  inventory  of  the  ship*8 
papers. 

The  List  of  Correspondents: 

This  is  the  list,  furnished  by  the  owners  to  the  master,  of 
the  persons  to  whom  he  is  to  apply,  in  case  of  a  voluntary  or 
compulsory  putting  in  at  any  port. 

The  ship^s  book  (Schiffi-buch)  (1)  is  only  important  in  an 
economical  point  of  view;  and  not  as  the  last  mentioned  pa- 
pers, in  relation  to  capture* 

With  respect  to  all  these  papers,  we  cannot  sufficiently  com- 
mend the  English  principle,  that  they  are  not  absolute,  but 


(1)   This  book,  if  we  tmdentuid  its  object  properly,  contains  there* 
ceipts  of  Slid  expenditures  made  on  account  of  the  vessel ;  every  thing,  whicli 
may  be  made  the  subject  of  an  account  to  be  rendered,  or  a  demand  to  be, 
made,  and  of  all  that  is  not  properly  the  subject  of  entry  upon  the  logb9$k. 
See  S9€ctUf  note  xsxy. 


iO  PAPERS  APPERTAINTRG  Modk  L 

tdatiwdfy  importaat  (3).  We  shall  introduce  die  raligect  mure 
Id  detail  in  the  fisurth  cluapter  of  the  third  book»  The  French 
prize-law  is  abb  more  judicious  than  many ,  others^  whes 
k  reqwRs  in  die  M  Art.  des  Regkmtma  of  1778,  dat  at  least 
«ie  of  die  ship's  papers  ^tiiould  expressly  prove,  or  cDRtaiB 
some  precise  evidence  of  the  neutrality.  (1) 

(1)  The  great  number  of  papers  required  by  the  French  lawsi 
and  the  practice  of  their  cruizers  prior  to  the  system  introduced  by 
ManaparUj  was  a  subject  of  serious  and  just  comprint.  The  author 
in  hn  former  treatise  on  the  maritime  laws  of  Greai  BriUtin  and 
Fnmeej  fearful  that  at  some  future  period,  French  marii^me  e«aHi 
might  find  some  apelogy  fbr  relapsing  into  their  former  system^ 
dwells  with  greater  stress  om  the  Frtnek  than  on  the  Btigliak  doc** 
trine  on  this  aofajeet  (vtde  JETaiidhieib,  3  toI.  SjO.)  Papers  reqjuir* 
o^byFrMsik  tnaHes  are*  it  is eonosdedg  to  be  on  board>yetitia 
manifestly  unjust,  that  a  French  court  should  proceed  to  the  confia- 
cation  of  a  vessel  merely  because  one  or  another  of  the  ship's  do- 
•uibents  be  wanting^  or  which«  if  produced,  is  defective ;  but  such 
was  the  practice*  No  principle  has  beea  maintained  bj  the  French^ 
morfe  d  la  rigeurj  than  that  the  papers  found  on  board  should  be 
concZttsive  of  the  character  of  the  vessel.  This  rule,  however^  has 
a  necessary  exception,  when,  as  Valin  says,  the  papers  are  lost  by 
previous  capture,  distress  and  the  like.  Buhner  refers  to  the  case 
of  the  Damsh  ship  Les  Tmis  PrincesseSy  destined,  in  r756,  on  a 
voyage  to  the  coast  of  Africa  with  munitions  of  war  |  she  was  met 
by  an  Bn^ish  vessel  and  deprived  of  several  of  her  papers.  A 
frVaiiffc  gmiTj^r  ^""'^  har  in  this  situation  and  hroiiflrht  hftr  «>*     The. 

M^nobf  however,  on  proof  of  the  fact  restored  her.  In  numerous 
adji^dications  of  the  Council  of  Prizes^  we  find  the  above  principle 
carried  to  its  utmost  extent.  However  ^ust  its  observance  may 
be,  yet,  as  our  author  remarks,  it  is  obviously  unjust  to  enforce  it  by 
so  severe  a  penalty  as  total  confiscation.  The  principle,  that  papers 
demanded  by  treaties  should  be  present  on  board,  prevails  likewise 
in  England^  but  We  presume,  their  courts  have  never  so  rigorously 
punished  the  absence,  of  one  or  another  of  the  ship's  documents^ 
or  their  defects,  as  the  jPrencA  tribunals  have.    The  English  courts 
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By  the  Cotk  de  Commerce^  as  a  matter  of  policy,  the  master 
is  bound  to  cause  the  ship  to  be  surveyed,  in  order  to  asceruin 
her  seaworthiness,  and  a  certified  copy  of  such  survey  is  at- 
tached to  the  voyage  papers. 

If  the  shippers  or  underwriters,  afterward,  assert  that  the 
vessel  was^  not  seaworthy  at  her  departure,  they  are  at  Ubc9rty 
to  go  into  the  proof  thereof,  notwithstanding  the  existence  of 
Such  certificate,  (g)  This  regulation  is  worthy  of  imitation  in  all 
countries,  particularly  in  North  America^  where  the  sharp  built 
vessels  sail  with  fewer  anchors  and  cables  than  most  European 
vessels. 

In  the  precautions,  which  are  taken  in  other  social  arrange- 
ments  for  the  preservauon  of  the  lives  and  health  of  men, 
this  branch  of  policy  ought  not  to  be  neglected.  The  skill  and 
integrity  i>f  the  surveyor,  is  often  the  only  security,  that  the 
lives  of  the  men  and  the  property  of  the  shippers  are  not  wan- 
tonly exposed  and  lost* 

The  charges  upon  all  ship's  papers,  (emulating  the  example 

of  the  United  States  J  cannot  be  too  light;    because  these  fees 

added  to  the  freight,  have  driven  many  vessels  of  the  Euro* 

f^an  powers  under  foreign  flags.    These  charges,  as  in  France 

and  Denmark^  should  be  officially  endorsed  on  every  document. 

O J  Art.  335,  and  326. 


never  required  a  certificate  of  the  force  of  the  vessel  and  similar 
QQasQal  papers,  the  absence  of  which  might,  on  French  principles, 
have  been  a  ground  of  condemnation :  hot  in  these  courte  the  papers 
are  held  to  be  relatividy  important,  fi>r,  as  is  remarked  by  Sir  IFi2- 
Umm  Seattj  Rob.  vol.  8,  pag.  289,  ^' a  vessel  may  be  duly  docamen ted 
in  one  case  by  papers,  which  would  not  be  sufficient  documents  in' 
another.  Thus  in  ordinary  cases,  a  Danish  ship  would  be  duly  docU" 
menied  by  a  Danish  pass  and  other  papers,  (meaning  probably  those 
provided  for  by  treaty) ;  but  if  she  appeared  to  have  been  bought  in 
the  enemy's  country  during  the  war,  a  bill  of  sale  would  be  neces- 
sary, and  that  duly  verified  and  supported.'' 

11 
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OF  THE  PERSONS  EMPLOYED  TO  NAVIGATE  THE  SHIP, 
AND  THE  PAPERS  AND  CONTRACTS  HAVING 
RELATION  THERETO. 
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CHAPTER  L 


OF  THE  CAFTAI14,  OR  THE  MASTER  OF  THE  VESSfi 


'Bot/kti  of  4kttfxd  IMfWUfU 


Der  wohlunterrichtete  Shiffer.^^Lubeck^  1792* 

To  German  readers,  thia  work  (with  the  exceptioQ  of  a  part  that  trealt  of  prizelaw, 
m  which  the  principles  advanced  are  unfounded)  may  be  very  useful.  With  re- 
spect to  England^  the  Shtp^maaten^t  AuUUmt  (named  in  the  reference  to  the 
learning  on  the  subject  prefixed  to  this  work)  is  the  most  impiDirtant  in  connexion 
with  the  subject  of  this  chapter ;  as  also  in  relation  to  the  principles  of  prize, 
which  ar«  to  be  found  in  the  fourth  book  of  this  work,  and  may  be  deemed  of  im- 
portance to  ship  masters  generally.  To  Danieh  readers  we  recommend: 
^en  veSnatruerede  Skipper,  vetL  P.  H.  Gbaah.    KioberAavn,  1800. 


Jr  EW  iodividuals,  in  any  relation,  have  so  extended  a  moii- 
datum  prasumptum  conferred  upon  them,  as  shipmasters. 
Targ'a  requires,  that  the  master  should  be  experienced,  prudent, 
skiltul,  prompti  energetick ;  and  by  no  means  sordid  or  penuri- 
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OU8.  (a)  The  SparuMh  law  requires  almost  the  same.  (3)  In 
this  chapter  we  shall  attempt  a  general  review  of  the  duties  of 
die  master,  and  jn  the  book  upon  charter  parties  return  to 
particulars. 

No  nation  is  bdown  to  be  sufficiendy  attentive  to  the  educa- 
tion of  master  mariners.  Their  only  learning  is  experience, 
which,  though  the  best,  b  not  the  only  school*  lliose  who  are 
destined  for  the  command  of  a  ship,  should  be  instructed  in 
morals,  arithmetick,  in  languages,  and  in  maritime  laws,  and  in 
the  theory  of  nautical  science  (which  last  is  attained  in  some  de- 
gree, yet  not  adequately,  in  the  study  of  navigation*)  As  ship 
masters,  however,  are  for  the  most  part  without  adequate  means, 
they  can  promise  themselves  but  little  success  from  their  own 
exertions.  Government  should  either  ad(ypt  the  proper  mea- 
sures for  this  purpose,  or  publick  sentiment  be  directed  to  the  in- 
stitution of  Sunday  or  winter  achook  for  seamen ;  (such  as  in 
England  and  Denmark  for  tradesmen)  and  it  would  be  the  in- 
terest of  owners,  underwriters,  and  the  commercial  communi- 
ty at  large,  to  assist  in  the  realization  of  such  a  proposaL 

It  is  also  advisable  in  every  state»  where  youth  are  des- 
tined for  master  mariners,  that  they  should  be  formally  bound 
to  the  profession  for  a  number  of  years,  and  kept  in  appren- 
ticeship until  the  expiration  of  their  service.  This,  indeed, 
lias  its  difficuldes,  because  owners  are  seldom  masters  of  the 
vessel,  and  vessels  are  alternately  now  in,  now  out  of  employ ; 
and  it  could  only  be  effected  as  in  England^  in  the  coasting 
trade.  It  might,  however,  be  determined,  and  is  in  many  cases 
provided  by  law,  that  no  person  shall  be  appointed  to  the  com- 
mand of  a  vessel,  unless  he  gives  evidence  that  he  has  sailed 
-several  years  as  apprentice  and  mariner*  In  Spain  the  master 
of  a  vessel  must  have  sailed  four  years  as  mariner,  and  two  as 
mate,  (c) 

(a)  TargOf  Ponderazioni,  cap.  l!3^ 
(6)  Ordenanza  de  Bilbao,  24->3. 
'  (c)  Ordenanza  de  Bilbao^  34—3, 
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Next  in  question  to  his  competency,  is  to  be  considered  the  in* 
tegrity  of  the  master.  In  Spain,  shipmasters  are  required  to  give 
security  to  their  owners ;  (d)  and  it  is  wisely,  determined  by  the 
Hanseattc  (e)  and  Prussian  (f)  maritime  codes,  (the  latter  under 
an  absolute  penalty)  that  no  person  shall  employ  another  as  mas- 
ter, who  does  not  produce  (in  case  he  has  sailed  before  in  that  ca* 
pacity)  testimonials  of  having  fairly  accounted  with  his  former 
employers.  It  is  impossible  to  elude  their  impositions,  when 
they  are  dishonesdy  disposed ;  particularly  in  our  days,  wh^i 
from  the  disguises  and  deceptions  that  are  necessary,  owners 
are  completely  dependent  upon  the  master.  There  are  masters, . 
for  instance,  who  stipulate  a  certain  per  centum  for  every  expen- 
diture in  foreign  ports,  and  procure  the  accounts  to  be  made  out 
at  an  advanced  sum.  So  much  more  difficult  it  is  to  ascertain 
this,  when  the  factors  join  in  the  scheme.  The  accounts  from 
Cowesj  and  other  ports  in  Norway,  are  in  this  respect  to  be  sas* 
piciously  viewed  by  owners  and  insurers*  Hereafter  we  shall 
return  to  this  subject. 

Next  after  the  capacity  and  personal  character  of  the  master^ 
is  the  consideration  of  his  nationality. 

The  mere  right  of  citizenship  in  a  particular  country,  does 
not  so  fix  the  national  character  of  the  claimant,  who  is  not  per* 
sonally  resident  there,  as  to  entitle  him  to  retain  the  benefit  of 
a  neutral  character,  in  opposition  to  a  regular  course  of  employ* 
ment  in  the  enemy's  country  and  trade.  (^ ) 

By  the  French  and  Spanish  principles  of  prize  law,  the  mas- 
ter, or  any  other  ship's  officer,  is  not  entitled  to  claim  the  protef> 
tion  of  a  neutral  citizenship,  unless  acquired  before  the  com- 
mencenient  of  an  exisdng  war. 

In  England,  it  is  optional  with  the  owner  to  engage  any  nar 
tive  or  naturalized  seamen  (A)  .as  master  of  his  vessel,  without 
Inquiring  any  legal  evidence  of  his  capacity.  The  only  excep- 
tion is  in  case  of  slave-ships;  by  an  Act  of  Parliament  the  mas- 

(rf)  lb.  24-5.    (e)2-l.    (/)  §  1446. 

(gr)  Handbuch  des  Seerechtes,  3d  part,  page  214^  &&  JMtmofi.  4^  nage  166 
and  232.    (h)  Abbott,  ^t^  122.       "       ^^       ^  »^r-« 
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ter  must  prove,  that  as  such  he  has  made  one,  or  as  mate  or  sur- 
geoD»  two  voyages  in  the  trade,  (f ) 

In  Denmark^  ship  masters  are' of  late  required  to  be  native ; 
or,  if  they  are  of  a  belligerent  country,  that,  they  should  have 
been  naturalized^  before  the  war,  and  have  attained  before  their 
appointment,  the  freedom  of  some  city.  In  Denmark  proper^ 
they  are  required,  moreovery  to  undergo  examination  as  mate* 
In  the  port  of  il/f^na,  however,  as  in  England^  every  man  ac« 
quainted  with  navigadon,  was  eligible  as  master,  without  regard 
to  his  patent  as  mate.  The  case  will  probably  be  otherwise  for 
the  future ;  as  the  prize  regulation  of  the  2Bth  March^  1 810,  (i) 
requires,  that  every  commander  of  a  private  armed  vessel  should 
ciiber  have  obtained  a  master's  or  a  mate's  patent* 

By  an  Ordinance  of  the  15th  of  June^  1773,  (/)  no  person 
can  have  command  of  a  Swedish  ship  who  has  not  been  previ- 
ously examined  in  Stockholm  by  the  principals  of  the  College  of 
Mariners^  in  the  presence  of  two  deputies  of  the  Board  of  Com^ 
merccy  and  has  obtained  from  them  a  certificate  of  his  qualifica- 
tions. Even  those  who  have  been  naval  officers'in  ume  of  war, 
if  they  seek  employment  as  masters  of  trading  vessels,  are  not 
exempt  from  it.  (m)  So  in  Spain^  ship  masters  are  required  to 
uMergo  examination,  (n) 

In  a  period  of  war,  it  is  particularly  essential  and  requisite, 
ihax  those,  to  whom  the  carriage  of  neutral  property  is  entrust- 
ed, beside  a  netttrql  ciHzenehip^  should  have  a  neutral  domictL 

To  establish  this,  as  far  as  it  regards  the  rights  of  war,  ac- 
cording to  Sir  Wm*  Scott^  is  a  difficult  matter,  (o)  ^'  It  depends 
upon  a  number  of  circumstances,  very  difficult  in  the  applica- 
Jtion  of  any  general  rule;  and  the  difficulty  is  increased  by  the 
diversity  of  local  situadon  in  which  the  same  individual  is  found, 
in  consequence  of  the  active  spirit  of  commerce^  and  the  ex- 

(0  ^M0»«  pa||;e  133.    (ik)^3. 

(0  ^  ^-  (*")  f^ntberg^$  Schwedlftches  Seerecht,  pi^  3  (n)  Oidemuisa 
de  Bilbao,  34^  3.  (o)  Hand^Mich  des  Seerechtes,  part  2d,  pa^  136.  Bodin* 
Mfi,2— 333. 
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tended  circulation  by  whith  the  same  transaction  communicates 
with  different  countries,  in  a  period  of  little  duration."  Upon 
another  occasion,  Vhere  the  question  involved  a  continued  con- 
nexion with  an  enemy's  house  during  a  war,  he  remarked : 
^  There  is  a  traffici,  which  stamps  a  national  character  on  the 
individual^  independent  of  that  character  which  mere  personal 
residence  may  give  him.*'  (o) 

Many  abuses  formerly  prevailed  in  Papenburg  and  elsewhere, 
with  regard  to  the  national  character*  No  citizenship  oug[ht  txi 
be  conferred  without  a  fixed  domicil.  The  policy  of  every 
neutral  nation  requires  a  strict  observance  of  this  principle,  as 
there  are  a  thousand  means  to  evade  the  usual  municipal  provi-* 
sions  in  this  particular* 

In  Denmark^  the  legislature  has  for  a  long  time  struggled 
against  the  encroachments  of  these  sham  citizens ;  and  a  law  of 
1796  prohibits  the  Danish  courts  from  conferring  a  citizenship 
without  the  establishment  of  a  fixed  domiciL 

To  evade  the  inquiry  of  nadonality,  the  real  master  is  often 
incognito  on  board  the  vessel,  wherefore  masters  are  ^tin- 
guished  into  such  de  facto^  and  masters  pro  forma;  which  last 
in  trading  vessels  are  termed  ^og*  captains^  {flag  capitaine^ 

In  war,  and  in  masked  voyages  to  the  East  Indies^  or  to  prb- 
hibited  colonies,  the  master  de  facto  cannbt  avow  himself,  but 
is  concealed  on  board  under  the  character  of  mate,  pilot,  Sec. 
while  the  substitute  subscribes  the  charter  party,  and  the  bills  of 
lading.  There  is  no  doubt,  that  in  the  view  of  the  maritime 
civil  law,  owners  are  bound  by  the  contracts  of  these  pro  forma 
captains  with  a  third  person,  if  no  separate  agreement  is  made. 
But  as  respects  prize  regulations,  the  master  de  facto  is  sought 
for  upon  all  occasions,  and  the  case  is  decided  upon  the  result 
of  such  investigation.  An  inquiry  of  this  nature  arose  in  the 
case  of  the  ship  Odinf  Hals  master,  in  which  British  subjects 
had  intrusted  and  ostensibly  transferred  an  £ast  India  trader  to 

(o)  Hsndbuchj  2.  page  334.  Bohiruon  1«  15/ 
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Danes*  [p)  In  Aalborff^  the  Papenhurg  ship  Vrieruhap^  DM 
master,  was  condemned  partly  upon  the  ground  that  the  master 
was  a  Swede^  and  the  mate  (formerly  an  American  captain)  was 
an  Englvshman.  We  demonstrated  the  fallacy  of  this  presump- 
tion io  the  above  instancey  beside  other  misprisons  of  condem- 
nacicA  on  an  appeal,  and  the  ship  was  restoredr*«The  master  de 
factOy  to  conceal  his  national  character,  sometimes  saib  under  a 
feigned  name*  There  is  no  doubt  that  the  assumed  signature 
of  such  counterfeit  master  is  as  binding  upon  the  owners,  as  the 
signature  of  a  flag  captain.  The  mischief  of  these  incognitos 
are  chiefly  confined  to  the  smaller  Dutch  vessels,  though  we 
have  not  seldom  had  occasion  to  remark  them  among  vessels  of 
other  nations.  Too  often  they  occasion  the  condemnation  of 
property,  which  would  otherwise  be  restored;  and  in  prize 
courts,  (as  we  have  experienced)  it  is  hopeless  to  urge,  that  in 
this  irregularity,  the  captured  were  not  in  mala  fide  agaii^t  the 
country  of  the  captors.  Therefore,  with  a  view  to  the  insecuri- 
ty of  the  property  involved,  and  the  consequent  controversies 
between  the  insured  and  insurers,  this  mischief  should  be 
stricdy  guarded  against  by  every  government;  perhaps,vby 
transferring  die  description,  person,  stature,  &c.  from  the  land- 
pass  to  the  sea- papers. 

The  agreement  between  the  owner  and  the  master  is  seldom 
in  wridng.  In  some  countries,  however,  it  is  prescribed :  {q) 
that  whether  verbal  or  written,  it  extends  to  one  voyage.— Mari- 
time laws,  howeverf  permit  the  owner  to  dismbs  the  master  at 
any  time,  even  if  he  is  a  part  owner.  Thus  the  Code  de  Com- 
merce and  other  maritime  laws.  The  agreement  between  the 
owner  and  master  is  to  this  effect:  that  the  latter  will  faithfully 
discharge  every  duty  incumbent  on  him,  and  render  a  satisfac- 
tory account  of  all  his  transactions  ;  that  he  shall  receive  a 
stipulated  sum  as  monthly  w^ges ;  and  shall  be  secured  in  all 

(p)  MerckwUtdige  Entscheidungen  der  hondaner  and  Part«tfrprifleDg«richt^: 
MfMnum  1, 248.    AUvna,  1803,  page  175. 
(9)  Rofisichcs  GeaeUbucb»  2, 17. 
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Ilis  advances,  that  do  not  exceed  the  value  of  the  vessel^  or, 
are  authorised  by  the  owner. 

The  master  having  underuken  a  voyage,  cannot  withdraw 
from  it,  without  being  responsible  to  the  full  extent  of  what  he 
is  worth,  for  every  damage  that  may  result ;  and,  moreover^ 
may  be  liable  to  forfeit  his  license  to  command  a  shipf  if  he  can- 
not  assign  the  most  satisfactory  reasons  for  his  conduct*  (r) 

Formerly,  in  the  hardships  of  a  winter*s  voyage,  the  master 
was  allowed  a  stipulated  sum  for  the  purchase  of  winter  clodi- 
ing,  which  was  called  hatmoney  {Chapoi)»  It  is  mentioned 
in  almost  all  charterparties.  The  owner,  however,  has  it  at  his 
option ;  and  in  his  contract  with  the  master,  it  is  usually  agreed 
what  per  centum  shall  be  substituted  for  it.  Besides  the  wage» 
and  hatmoney,  the  master  is  often  allowed  the  disposal  of  the 
eabin,  where  the  law,  or  the  charterparty  does  not  prohibit  iu 
In<lifiicult  voyages  the  master  is  often  promised  a  gratuity^  in 
the  event  of  a  successful  return.  Masters  of  northern  ports, 
when  they  are  employed  in  the  carriage  of  piecegoods,  obt^a 
dtet-money  in  foreign  ports,  under  the  denomination  of  kmd-- 
subsutence.  The  master  in  the  case  of  a  compulsory  publidc 
sale  of  the  vessel,  is  privileged  in  respect  to  the  wages  due 

him.  {s) 

The  master,  in  the  discharge  of  his  duty*  is  answerable,  even 
for  the  slight  faults  he  may  commit  while  acting  in  that  capa^ 
city,  (t)  (1 )  that  is  :  for  such  neglects,  as  by  ordinary  care» 
would  have  caused  no  prejudice. 

(r)  Ordonanza  de  Bilbao,  %  17. 

(•}  Code  de  Commeroe,  §  109.  No.  6.  (r)  Code  de  Commerce,  §  221. 


(1)  The  courts  in  this  country  have  always  considered  masters  of 
vessels  liable,  as  commoD  carriers,  in  respect  to  foreign,  as  well  as 
internal  voyages.  In  an  action  against  a  master,  or  owners  for  loss 
or  injury  to  goods,  the  inquiry  is  not  whether  the  injury  proceeded 
from  the  default,  or  nc^c^  of  the  master,  but  whether  this  injury  has 
resulted  from  any  of  those  causes  which  form  exceptions  tathnr 
Tiability ;  for  if  it  has  not  resulted  from  such  causes,  whether  it  be 
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■  Tte  Jhmian  hm  (it)  mfs:  Ac  master  fa  to  look  to  ^very 
ijamg  fridi  the  meatpiarticuiar  attention^  so  that  he  is  responsi' 
hk  fi»r  every,  even  die  slightest  class  of  neglects. 

^f^iea  the  niastet  of  a  ship  enters  on  board  widi  a  vieir  to  a 
mjrage,  lus  fint  eare  is  (the  SfanisA  bw  says  upon  his  own  res- 
pensibiUty)  to  look  to  the  sea  worthiness  of  the  ship  (v)  (2)  ;  and 
in  many  countries  it  is  incumbent  on,  him  to  procure  an  exami- 
nation of  At  vessel  by  skilful  surveyors,  and  have  the  evidence 


(u)  3— Id, 


(v)  OrdeoanzA  de  B'lUmk),  94-6— 14-^17. 


/ 


\ 


owing  to  flie  niaster^s  neglect  or  not  is  of  no  importance ;  neglect  or 
defkalt  will  be  presumed.  VUb  the  case  JBlKci  vs.  Rosselj  10,  John. 
Jf*  F.  Sep,  page  1,  in  which  it  is  said,  that  as  well  as  by  the  common 
law  of  AiglBtMi,  theliabili^  of  the  master  is  the  same  by  the  iUmo$i 
wnvenMllawafwaHoMj  and  that  he  is  chargeable  for  all  losfBsiiol 
imnngfnm  mmtabk  nceidM  ;  and  cited  Moecu»  A*.  40,  55^  5& 
Bmarigaii,  torn  1.  page  373,  377.     Vkluii  tom.  2, 394. 

In  a  suit  for  indemnification  ag^nst  this  species  of  neglect,  it  is 
enough  to  prove  the  article  in  good  order  when  delivered  to  the  de- 
fendant, and  that  it  was  otherwise  when  received  from  him ;,  and  it 
is  said  evidence  of  care  on  the  part  of  the  defendant  ought  not  to  be 
admitted.  Lex  Mere.  Jtm.  178.  Vide  also  the  case  of  M^Clwfe 
vs.  Hammond,  1  Ba^s  Uep.  99,  and  Bell  vs.  Reed,  4  Binn.  Bep.  U7. 

(2)  For  if  the  merchant  suflfer  loss  or  damage  by  reason  of  the 
ship's  not  being  tight  and  staanch,  and  furhished  at  the  ouUet  of  the 
voyage,  with  all  the  tackle  and  apparel  necessary  for  the  intended 
voyage,  he  will  be  entitled  to  a  recompense.-- «^6ftoM,  251.  And  the 
owner  of  a  ship  carrying  goods  on  freight  upon  a  circuitous  voyage, 
is  boood  to  put  her  into  a  state  of  repair  at  every  port  where  she  may 
fe,  and  must  answer  to  the  freighter  for  any  damage  arising  to  his 
goods,  for  want  of  such  repairs  $  and  this  whether  the  defect  in  the 
riiip  be  known  or  not  known  to  the  ship-owner^-Fufe  3  Mass.  Rep^ 
page  481.  Vide  Mhott  above,  as  to  latent  defects  unknown^  both 
to  the  owner  and  master,  and  Falin  and  Pothier  there  sited. 
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thereof  on  board,  {x)  This  provision  as  it  regards  insurances,  is 
veiy  useful,  and  where  it  is  not  introduced,  the  insurers  thelkl- 
selves  undertake  to  have  it  done.  It  should  properly  he  a  branch 
of  state  policy,  not  to  permit  the  lives  of  men  to  be  endangered 
by  the  sea-unworthiness  of  the  vessel*  In  the  port,  of  AUona, 
and  many  other  ports^  this  arrangement,  nevertheless^  is  not 
kno^. 

The  master,  in  relation  to  the  sea-worthiness  of  the  vessel, 
is  carefully  to  examine  the  inventory,  and  see  to  the  completion 
of  it.  (t/)  Cautious  owners,  usually  obtain  a  certificate  of  the 
state  of  the  inventory  subscribed  from  under  his  own  hand* 

In  cases  of  capture,  the  inventory  is  often  subject  to  the  spolia- 
tion of  the  captors  and  the  captured  ;  and  it  is  a  precaution 
with  those  who  look  to  the  restoration  of  their  property,  in  case 
the  prize  system*  as  in  Denmark^  requires  an  inventory  to  be  tar 
ken,  to  attach  to  such  inventory  the  quality  of  the  articles* 

In  the  northern  ports,  to  save  costs,  the  fitting  out  a«vessel 
for  the  voyage,  is  left  to  day-labourers,  who  are  acqxiainted  with 
ship^s  work*  What  is  required  in  the  equipment  of  a  vessel,, 
(as  &r  as  the  owners  assent)  is  provided  by  the  master  who 
signs  the  account.  The  Code  de  Commerce  requires  the  special 
permission  of  the  owner  to  procure  new  sails,  cordage,  &c*  if 
die  vessel  lies  at  the  place  where  the  owners  reside*  (z) 

In  the  hurry,  in  which  a  ship  is  often  equipped^  it  is  frequent- 
ly the  case  in  our  northern  ports,  that  the  master  omits  to  sign 
many  of  the  accounts,  and  consequently  the  owners  procrastinate 
the  settlement  until  the  master  returns.  In  such  cases,  howe- 
ver, payment  is  secured  upod  proof  of  the  delivery  of  the  articles 
for  the  use  of  the  vessel ;  because  the  contrary  would  encourage 
collusion  between  the  owner  and  master. 

In  the  regular  course,  such  accounts  are  mostly  paid  after  the 
departure  of  the  vesseL  The  cost  of  equipment  is  often  so  con* 
sidfrable,  that  owners  require  some  months  credit  upon  the  ac- 
counts. 

(at)  Code  de  Commerce,  %  325. 

\xi)  Ordenanza  de  Bilbao,  34— 6—14— ir.  (z)  §  232. 
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If  a  vessel  is  on  the  point  of  sailing  (and  she  is  so  considered, 
•when  she  is  cleared  at  the  custom-house,  and  the  master  is  in 
possession  of  her  clearance)  she  is  only  liable  to  be  seized  for 
the  debts  contracted,  with  a  view  to  that  intended  voyage ;  and 
tiie  attachment  is  dissolved  on  security  being  given,  [a)  It  should 
seem  to  be  more  conducive  to  the  interest  of  commerce,  that  a 
vessel  having  taken  on  board  the  whole,  or  part  of  her  cargo, 
for  foreign  accoimt,  should  not  (with  very  few  exceptions)  be 
fiable  to  arrests  on  any  account. 

The  master,  acccnrding  to  the  Code^  and  the  Spanish  law,  (A) 
has  the  selection  and  hire  of  the  mariners,  and  other  persons 
emj^yed  on  board ;  but  must  do  it  in  concert  with  his  owners^ 
when  in  die  place  of  their  residence.  In  the  northern  ports  the 
Schwi^  (an  officer  who  superintends  the  seamens'  department  at 
the  porty)  assists  the  master  in  the  choice  and  engagement  of  the 
crew. 

'When  the  mate  comes  on  board,  then  commences  the  ship^s 
journal;  that  is,  the  book  which  is  conducted  by  him  or  the  mas- 
ter ;  in  which  the  circumstances  of  the  lading,  the  departure, 
and  every  occurrence  of  the  voyage,  the  variation  of  the  winds 
and  coi^rses  are  daily  noted  down,  (c)  (On  board  of  large  ships 
many  such  joumak  are  kept,  but  chiefly  of  nautical  observations.) 
In  capture,  and  average  cases,  this  book  is  of  the  highest  impor« 
tance. 

It  is  of  late  required,  that  the  journal  of  carrying  traders, 
should  contain  the  exact  dates  of  every  separate  voyage,  which 
the  vessel  has  made  since  her  departure  from  the  port  to  which 
she  belongs.  We  are  of  opinion,  that  this  is  a  dangerous  inno- 
vation upon  the  usages  of  the  sea  ;  and  that  according  to  the 
rule,'/d)  every  former  voyage  is  cancelled  by  the  discharge  of 
the  cargo,  as  regards  its  consequences ;  by  reason  of  which  the 
journal  of  such  voyage  is  irrelevant  in  a  prize-court. 

(a)  Code  %  215.  (6)  Ordenanza  de  Bilbao,  34—11. 

(c)  HoMMAe^Seerecht,  4-3-19— Pr.  3-39.  Ordenansa  de  Bilbao,  34-S-r6.  ^ 
((0  Bobinson's  Reports,  3  vol.  ^%,  136. 
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The  Code^  de  Commerce  unites  the  logbook^  dr  jouroal^  and  the 
ship*9  book^  (the  book  in  northern  vessels  in  which  the  master 
notesh  is  receipts  and  expenditures),  and  enacts,  {e)  that  such 
book  (called  registre)  shall  be  procured  from  the  proper  autho- 
rities, previously  paged  and  flourished ;  and  all  entries  of  the 
sh^'s  receipts  and  expenditures,  and  all  that  relates  to  a  setde- 
ment  of  accounts,  and  to  his  business  and  duty  as  n^ter^ 
shall  be  therein  noted. 

After  the  equipment  and  manning  of  the  vessel,  it  is  the  datg 

I 

of  the  master,  to  apply  himself  to  the  lading,  whether  taken  in 
for  account  of  the  owners,  or  for  foreign  account.  He  is  Id 
place  no  part  of  the  cargo  upon  deck,  unless  by  eaquress  permis- 
sion, (/)  In  this  duty  the  mate  assists,  and  the  master  has  pro- 
perly the  8uperii\tendance,  In  the  Daniah  {g)  and  SwetBsh  (^ 
maritime  faiw,  it  is  prescribed,  that  the  master  or  male  shall 
keep  a ,  specification,  containing  the  name  of  the  slupper,  the 
quantity,  the  numbers,  and  the  marks  of  the  goods  taken  on 
board. 

In  the  maritime  law  of  Rhodes^  (i)  it  is  very  wisely  provided, 
that  the  master  shall  not  sleep  out  of  the  vessel,  without  being 
responsible  for  the  injuries  that  may  happen  during  his  absence* 
The  revised  Hanseattc  code,  [k)  repeats  this  provision,  (excep- 
ting proveable  cases  of  justification)  and  adds,  that  the  mas^ 
during  such  excusable  absence  at  night,  shall  transfer  his  tnul 
to  as  many  of  the  officers  as  necessary. 

Hiis  rule  should  be  generally  prescribed  in  all  maritime  laws, 
as  well  by  day  as  at  night,  ivith  regard  to  ships  that  are  ladeni 
and  the  Spanish  law  requires,  in  such  case,  that  the  master 
should  be  on  board  by  night  and  day.  (/) 

In  the  port  of  Tbnhingerif  some  years  ago,  a  fire  broke  out 
on  board  of  a  vessel,  in  the  absence  of  the  master  at  Hamburgf 

(e)  234.  (/)  Ordenanza  de  Bilbao,  24—18. 

(S)  2—20.  (A)  2—6,  Prcussichea,  §  1667. 

(t )  Cap.  26.  Ik)  3—3, 
(I)  Ordepanza  de  Bilbao,  24. 
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and  while  the  other  officers  were  on  shore,  when,  had  they  been 
on  board,  they  might  have  arrested  its  progress.  But,  that 
dietr  means  wefe  inadequate  to  mdemnify  4ie  owners,  the  ma8« 
ter^  and  the  officer  next  in  command  on  board,  would  have  been 
heki  responsible  for  the  damage. 

The  Russicat  maridme  code  dec]ares,(m)  that  the  master  shall 
ttot  permit  more  than  half  the  crew  to  be  on  shore>when  goods 
are  on  board  of  the  vessel ;  or  he  shall  be  responsible  for  the 
damage  which  may  arise  in  their  absence. 

The  Code  de  Commerce  merely  prescribes,  that  the  mas- 
ter shall  be  on  board  at  the  entry  into^  and  clearance  of  the  ves* 
sel  from  the  port : 

With  respect  to  the  dudes  in  lading,  particular  care  is  to  be 
observed: 

1.  That  the  goods  be  distinctly  numbered  and  marked. 

In  every  commercial  city^  the  neglect  of  this  rule  often  occa* 
sions  serious  injuries  and  suits  at  law. 

A  case  is  known  to  us,  in  which  the  master  of  a  ship  on  a 
voyage  to  Barcelona  from  the  port  of  Akona^  had  taken  on 
board  several  boxes  of  muslin  in  place  of  so  many  boxes  of 
linen;  he,  himself,  and  the  hands  engage)!,  having  neglected 
the  precaution  of  lopking  to  the  marks  of  the  boxes,  and  as 
die  introduction  of  muslins  was  prohibited  at  Barcelona,  ship 
and  cargo  were  confiscated ;  until,  by  the  interest  of  the  Prince 
of  Peace^  (upon  a  revision  of  the  documents)  the  property  was 
restored* 

2.  That  no  bales,  boxesf  &c.  be  shipped  that  are  not  sound 
and  tight :  This  rule  is  principally  important  at  the  port  of 
London  ;  where  bags  of  coffee  and  other  species  of  light  packed 
commodities,  are  ofter  delivered  in  an  unmerchantable  condi- 
tion, and  thus  become  the  source  of  foreign  litigation.  Ac- 
cording to  present  maritime  usage,  the  master,  indeed,  is  shcl- 
tcrcd  under  a  piea^  that  he  received  them  in  such  condition ; 

(m)  2—36. 
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but  commercial  policy  should  prohibit  such  justificatioo,  by 
prohibiting  the  receipt  of  such  packages^  &c*  on  board*  £vp^ 
ly  commodity,  as  far  as  poesiblcy  should  be  delivered  acoMdiog 
to  weight ;  and  the  only  protection  or  justification  to  the  mas* 
ler  should  be  the  clause  of  ^^ contents  unknarwn.^  Thus  the 
number  of  suits  at  law  would  be  considerably  diminished. — It 
is  a  very  wise  provision  of  the  Prussian  Code,  that  renders  the 
master  who  receives  any  part  of  the  cargo  thus  injured  or  unr 
sound,  liable  for  the  same  to  the  consignee*(n) 

At  the  delivery  of  "the  goods  on  board  in  the  first  instance! 
the  mate  may  be  required  to  acknowledge  such  delivery  by 
written  receipts ;  and  these  are  afterwards  revoked  by  the  bill 
of  ladings  which  is  exchanged  in  lieu  of  them,  (o) 

The  bill  of  lacUng,  or  properly  the  acknowledgment  of  the 
receipt  of  the  goods,  and  the  terms  upon  which  they  have  been 
received,  is  generally  a  printed  form,  filled  up  by  the  ship's 
broker,  and  signed  by  the  master  in  triplicate  or  quadruplicate- 
The  sea-laws  determine,  that -the  mate,  or  the  ship's  clerk  may 
subscribe  it  This,  however,  is  no  longer  customary,  as  all 
ship-masters  at  this  day  are  taught  to  write;  notwithstanding, 
bills  of  lading  signed  by  these  parties  would  be  binding  on.  the 
ship,  as  they  are  declared  to  be  legal. 

3.  That  the  different  articles  are  properly  arranged  and  stow- 
ed, that  no  wet,  are  packed  upon  dry  goods ;  nor  heavy,  stow- 
ed upon  light  goods ;  (^)  that  they  may  not  be  injured  by  each 
other* 

4*  That  no  more  be  taken  on  board  than  the  ship  can  conve- 
niently carry;  {^)  (1)  for,  says  a  maritime  proverb,  a  master 

(n)  S  1634;  (0)  Ordenanza  de  Bilbao^  24—61. 

{p)  Sc/twedi9hea  Seerecht,  c.  4  §  1.  Bamburgifhet  Seertcht,  c  l^  §  34. 
JDanishea  Seerecht,  q.%%  10. 

{q)  PreuBsUche*  Seerecht,  %  1476.  ffarueatUhea  Seerecht,  5-— 6.  DanUh» 
Seerecht,  c,  2.  §  9. 


(1)  From  the  principle  of  the  master's  or  owner's  responsilitlity 
for  all  losses  or  injuries  arising  from  the  neglect  or  improper  con- 
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mnai  knov  the  capadty  of  his  vcmcI,  as  well  as  a  rider  die 
atrength  of  his  horse,  (r) 

^  As  the  different  maritime  codes  all  agree,  that  the  master  is 
fesponeible,  to  those  concerned*  for  the  consequences  which  maf 
resuk  from  overlading  his  ship,  the  losses  are  not  to  be  appor- 
tioned as  average*  (s)  It  is,  however,  to  be  understood,  that 
tlus  regulation  only  applies,  when  the  master  or  his  owner,  or 
the  ship  in  question,  are  worth  the  amount  of  damages  sustain- 
ed ;  otherwise  the  general  rule  prevails* 

The  doctrine  of  bilk  of  lading  is  among  the  most  coro^ica* 
ted  in  maritime  law.  We  propose  to  return  to  it  in  another 
part  of  the  work ;  and  barely  remark  here,  that  the  French. 
prize  regulations  require  the  master  to  observe  particularly  that 
his  bilk  of  lading  are  signed  and  properly  executed)  according 
to  theprovkions  of  the  French  law^  (t)  (as  hereafter  laid  down 
in  the  third  book.) 

(r)  Ordenaaza  de  Bilbao^  24-23. 

(•)  frtuamehe$  Seercebtt  §  14Bd.    Schwe^het  Seerecht,  c  5.    §  3.  Uib^ 
•cbes  Seerecbt,  c  2.  ^  7. 

(r)  Handbuch  des  Seerecbtes,  2d  toL  page  348. 


duct  of  the  former,  it  would  appear  not  to  be  a  qaestion  of  tnach 
difficulty,  wbether  an  action  could  be  maintained  against  them  for  a 
loss  arising  from  the  overloading  of  the  vessel.  It  is  said  that  she 
should  not  be  loaded  above  her  birth  marks  $  but  we  find  no  express 
deckion  on  fhk  subject.  There  is,  however,  a  case  which  runs  qua* 
tuar  pedUntSy  with  this,  and  would  not»  we  presume,  be  distinguish* 
ed  from  it  by  any  enl^^tened  Court :  it  was  an  action  broug|it 
against  a  waterman  for  overloading  his  boat,  whereby  the  plaintilTa 
horse  was  drowned.  The  action  was  maintained  on  the  ground, 
that  it  was  negligence  in  the  waterman  to  put  on  board  agreater  load 
than  he  could  conveniently  convey*  It  was  agreed,  that  if  there  had 
been  no  sui^charge,  the  action  could  not  have  been  maintained,  but 
as  there  was  an  overloading,  the  suit  was  supportable  on  account  of 
die  default  and  negligence.— 1  RoU.  Abr.  10.  FL  18.  Sir  ffmlJfmes^ 
180.  PoZmer  ^48.  FUe  also  Lex  Merc.  Jima.  158.  Straechm  de  JV*at\ 
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la  war,  a  direcdon  of  the  Inll  of  lading  ^^  to  ofitr^  is  highly 
imprudent.  It  is  the  source  of  frequent  captures^  (14)  and  in 
froadke^  before  the  inttitution  of  the  Council  of  Prizes^  occasion- 
ed frequent  condemnations.  During  a  war,  the  master  should 
be  cautious  in  signing  any  other  than  bills  of  lading  in  which 
the  name  and  residence  of  the  neutral  owner  is  set  forth« 
Among  many  maritime  powers,  in  time  of  war^  this  maxim  is 
strongly  inculcated*  (w) 

Again,  the  master  b  required  to  observe  the  precaution  of 
not  signing  the  bills  of  lading,  until  the  wares  are  actually  on 
board.  In  London,  and  in  other  ports,  it  frequendy  happens 
that  the  shippers  are  dispoaed^-as  soon  as  allowable,  to  be  able  to 
draw  for  two-thirds  of  amount  of  the  consignment ;  and  there- 
fore prevail  upon  the  master  to  sign  the  bills  of  lading  before 
the  delivery  of  the  goods.  The  possible  consequences  must  be 
evident  to  every  one ;  as  ship  and  freight  are  bound  by  the  bUl 
of  lading,  and  may  share  the  fate  of  the  master's  whole  proper- 
ty, {x)  through  a  premature  signature  to  the  bill  of  lading,  and 
cases,  such  as  the  one  hereafter  reported  in  the  third  book,  are 
not  unusual. 

5.  Neither  shall  the  master  permit  any  contraband  goods  to  be 
taken  on  board.     Though  we  may  not  approve  the  English  law^ 
jfis  respects  the  number  of  its  contraband  articles,  and  much  less, 
the  doubt  and  uncertainty  which  prevails  as  to  many  of  these 
articles ;  yet  the  English  principle,  that  the  property  of  the  con- 
traband owner  alone,  and  not  the  property  of  others  on  board, 
|8  liable  to  be  confiscated,  is  undeniably  the  fairest  of  all  others, 
if  such  owner  knew  the  contraband  character  of  his  merchan* 
disc.    Yet  if  this  principle^  as  is  desirable^  were  of  universal 
prevalence,  with  regard  to  generally  acknowledged  contraband 
articles ;  still  it  is  the  doty  of  the  master  to  spare  himself,  his 
owners,  and  innocent  shippers,  the  losses  resulting  from  seizure 

{u)  Haodbuch  des  Seerechtes,  2d  voL  pa^^e  360, 
(w)  HenninfM  SUutschrLften,  3d  vol.  page  369. 
(x)  Ordenanza  de  Bilbao,  24—59. 
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and  detention,  by  preventing  contraband  articks,  at  all  events, 
fron  being  received  on  board.  With  the  long  catalogue  of 
EnfRsh  contraband,  it  is  still  unfortunately  a  question,  even 
among  Engliih  maritime  bwyers,  what  is  contraband  \ — ^The 
term>originated  during  the  crusades,  when  the  Genoese  and  Ve- 
netians conveyed  munitions  of  war  and  necessaries  to  the  SarO' 
cens;  and  the  Pope  placed  those  who  engaged  in  the  trade  un- 
der  the  bantu  Thus  it  was  a  trade  contra  bannutn.  Every  na- 
tion,bound  by  treaties,  wherein  articles  are  enumerated  as  contra- 
band, should  take  the  proper  precautions  to  prevent  her  own  na« 
tional  ships  from  conveying  such  contraband  article^  from  home. 
Thus,  for  instance,  in  Denmofk^  the  manifest  of  a  vtssel  about 
to  clear  out,  or  for  want  thereof,  the  other  papers  of  lading  are 
revised  by  the  port  officers,  of  the  place  of  departure ;  and  if 
contraband  articles  are  destined  for  neutral  ports,  security  is  re- 
qujjed  that  the  designed  importation  of  them  into  such  shall  be 
effected,  unless  prevented  by  irres'istible  force  (which  is  to  be 
proved.) 

If  a  like  precaution  was  elsewhere  observed,  and  consuls  in 
foreign  pons  had  the  proper  instructionSf  on  this  head,  with  res- 
jject  to  ships  freighted  from  home,  such  transportation  of  con* 
jtraband,  indirectly  involving  the  government,  would  be  render- 
ed inpi^^icticable.  In  the  former  war,  Great  Britain  complained 
of  Dennufrkf  that  the  Danish  ship  Neutraiitat^  was  to  trans- 
port a  cargo  of  tar  from  Archangel  to  Amsterdamf  in  compli* 
apce  with  the  charter-party  of  the  ship.  The  owners  were  call- 
ed to  account  by  the  Danish  government.  This  kind  of  colli- 
sion between  governments  would  be  completely  obviated  by  the 
precautions  above  recommended. 

As  to  uncertain  contraband  articles,  to  avoid  seizure,  it  should 
be  the  mterest  of  the  master  to  prevent  their  being  taken  on 
board;  it  .would  be  adviseable,  moreover,  on  the  part  of  the 
shippers,  to  stipulate  against  it,  under  forfeiture  of  the  freight* 
Xobtmtmj  in  his  Reports,  hasdrcumstantially  enumerated  what 

may^  or  may  not  in  particular  cases^  be  deemed  contraband. 

13 
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To  ports  of  veQsela  of  war,  for  insumce  Brest^  almott  eve- 
ry article  is  contraband  which  may  directly  or  indirectly  contri- 
bute to  the  equipment  and  victualling  of  vessels ;  to  mere  com- 
mercial ports,  such  articles,  as  have  been  usually  held  contra- 
band by  Great' Britain.  Articles  of  a  doubtful  nature  are  dan- 
gerous, if  the  port  of  destinadon  is  alike  accessible  to  ves- 
sels of  war  and  of  commerce.  In  the  third  chapter  of  the 
fourth  book,  we  shall  return  to  this  subject. 

6.  To  provide  ropes,  &c.  for  the  careful  reception  of  the 
goods  on  board,  and  to  prevent  accident ;  for  the  responsibility 
of  the  master,  says  the  Hussion  Code,  commences  when  the 
tackle  are  about  the  goods.  (1)  So  likewise  the  old  maritime 
laws,  the  Danish^  (a)  Swedish^  (b)  and  Hanseatick*  (c). 

7.  He  is  required  to  find  room  and  stowage  for  all  the 
goods  which  he  has  undertaken  to  lade ;  and  if  he  fails,  be- 
cause the  ship  is  not  as  large  as  he  has  represented ;  or  if  the 
ship  has  been  attached  and  detained  at  private  suit,  he  is  re- 
sponsible in  damages  to  the  shipper,  {d) 

This,  moreover,  is  the  case,  if  he  does  not  sail  at  the  ap- 
pointed time,  wind  and  weather  permitting  i  or,  if  he  is  not 
detained  by  superiour  force,  ("vis  major.  J  Here  we  cannot  but 
refer  to  an  abuse,  which  is  the  source  of  much  delay  and  con- 
tention, the  practice  of  adverdsiag  that  the  vessel  is  to  sail  as 
soon  as  possible ;  as  loon  as  a  cargo  is  taken  in,  8cc»  Mer- 
chants thus  consent  that  their  goods  should  be  kept  at  the  port 
of  departure  often  four  or  five  months,  without  redress  from 


(a)  2-18.  {h)  2-4.  (c)  14-36. 

(ji)  mnishet  Seerecht,  2— J. 


^^mm 


(1)  Therefore,  if  a  puncheon  or  cask  be  staved  in  lowering  into 
a  vessel,  or  a  leak  occasioned  by  which  its  contents  ran  out,  not 
only  the  owner  of  the  article,  but  any  othier  person  whose  goeds 
have  been  deteriorated  by  it^  may  sue  tiie  ma8ter.-«*i4uv  Mtrc*  Jtm. 

178. 
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the  master,  and  subject  then  to  a  further  detention  (rom  some 
VIS  nuijar.    There  have  been  cases  in  which  goods,  after  |;iaving 
been  detained  on  boitt-d  above  six  months,  iii  the  event  of  hin- 
drances from  irresistibie  force,  have  not  been  redelivered  but 
upon  payment  of  half  freight.    Therefore  the  .pubiick  adver- 
tisements in  Hamburg  are  to  this  effect :    That  the  vessel  shall 
pasitivdy  sail  at  such  .and  such  time,  or  that  she  has  on  board 
tbe  greater  part  of  her  cargo.     In  case  the  freighter  does  not 
deliver  the  goods  within  the  time  stipulated,  the  master  is  not 
to  delay  the  performance  of  what  is  hereafter  prescribed  by  the 
laws  on  the  subject  of  non-delivery,  in  the  chapter  on  Freight. 
When  the  lading  is  finished,  the  master  must  procure  all  the  pa- 
pers and  documents,  which  the  laws  of  his  country,  (e)  or  the 
of  nations^  and  often  other  partial  prize  regulations,  require 
U)  have  on  board  $  and  is  then  to  obtain  the  necessary  clear- 
imce  at  the  custom-house*     In  the  press  oi  business  which  ge- 
nerally occurs  at  the  moment  of  departure,  or  fn>m   the  igno- 
rance xA  the  Te<[uired  character  of  the  papers,  the  master  gene- 
zally  eon&des  the  revision  of  them  to  ship-brokers  or  notaries, 
who  often  provide  worse  than  the  master  himself,  however  un- 
instructed. 

la  Papenbwrg^  DtUeh  and  other  vessels,  which  we  have 
beeo  engaged  to  reclaim  before  the  Danish  High  Coi^rt  of  Ad- 
mwakff^  we  have  kad  occasion  to  observe,  that  many  of  the 
Amsterdam  ship-brokers,  must  be  etcher  excessively  ignorant 
<»r  inattent}ve#  The  provision  in  Hamburgh  that  the  recorder 
of  the  Admiraltyy  before  the  departure  of  Hamburg  vessels 
from  the  port,  is  required  to  revise  all  the  papers,  and  to  see 
that  they  are  all  in  regular  order,  is  worthy  of  imitation ;  and 
sifloiiar  measures  should  be  prescribed  in  every  port  and  coun- 
try—But, as  in  Hamburgh  it  should  be  the  duty  of  well  inform- 
ed men ;  and  of  libera^  and  disinterested  views.  The  forms 
of  lading  are  usually  printed^  three  upon  one  folio  sheet, 

(«)  Code  do  CkmuaeccCf  Art  336. 
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.  with  the  name  of  the  printer,  as  his  recommendation,  at  the 
bottom.  An  officer  of  the  customs  (who  desenres  a  more  able 
biographer)  detained  a  foreign  vessel  for  a  long  time  in  port, 
from  the  fact^  that  one  bill  of  lading,  and  not  the  other  twd, 
contained  the  name  of  the  printer,  which  was  to  him  a  subject 
of  suspicion. 

If  a  vessel  contemplates  a  voyage  during  an  ensdng  war^ 
the  first  duty  of  the  master,  is  to  make  himself  acquainted  with 
all  the  obligatory  prize-regulations  of  the  belligerent  powers. 
In  Great-Britain,  proclamations  connected  with  this  subject, 
are  generally  published  in  the  gazettes,  and  it  is  adviaeable, 
that  all  owners  and  masters  should  preserve  them.  The  mas- 
ter ought  to  inform  himself  well  of  the  prize  regulauona,  rela- 
tive to^he  papers,  the  crew,  the  cargo,  and  the  voyage.  Par- 
tial prize  laws  are  not,  in  fact,  binding  laws  upon  neutral  sub- 
jects, so  far  as  to  vitiate  an  insurance  by  a  breach  of  them ; 
which  is  only  caused  by  a  violation  of  the  respective  treaties  of 
nations,  and  the  general  and  knoMm  principles  of  national  law  i 
yet  every  capture  is  of  itself  a  calamity,  and  too  mai^  pretau- 
tions  cannot  be  taken  to  prevent  it. 

If,  for  instance!  the  master  cannot  obtain  all  the  papers  at 
home,  which  one  or  another  prize  regulation  requires ;  it  were 

^  probabl;  most  effectual,  that  his  owners,  in  conjunction  with 
other  owners,  should  call  the  attention  of  their  government  to 
the  subject,  and  either  obtain  such  paper,  or  a  representatioii 
to  the  belligerent  not  to  require  it  of  the  subjects  of  such  go- 
vernment. -  At  all  events,  the  master  should  obtain  in  phee  of 
the  paper  thus  wanting,  a  certificate  from  his  government,  that 
in  compliance  with  its  own  laws,  (locus  enim  regit  actum)  the 
master  is  either  prohibited,  or  not  required  to  cany  such  paper 

on  board. 

When  the  liatches  of  the  vessel  are  properly  caulked  and  se- 
cured, and  every  thing  in  readiness  for  smling,  the  master  is  to 
avail  himself  of  the  first  fair  wind  and  depart,  otherwise  he  is 
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answerable  to  the  shippcn.  (d)  Tfa6  Wore  ancient  mariiime 
laws  (and  the  Spanuh  still)  (/)  prescribes,  tiiathb  is  only  to  do 
it  upon  coosttlution  with  his  officers ;  but  now^hejdcfes  it  at  his 
own  discretion.  As  we  remarked  before,  according  tcr'the*  6ode 
de  Commerce^  he  must  take  care  to  be  on  board,  lumselfy  «id  Is 
not  to  sail  out  of*  or  into  port  without  a  pilot  where  one  is  to  bfc 
procured,  hnwever  well  he  may  know  the  waters  himseIf-«>Thu8 
most  maritime  codes.  (/)  We  hold  this  to  be  a  wise  regula- 
tion ;  and*  cannot  sanction  the  practice  of  masters  who  sail  into 
the  EUe  and  other  dangerous  rivers  without  a  pilot ;  because 
great  losses  are  sometimes  sustadned  by  accidents  which  occur 
in  such  cases. 

If  the  .master  has  taken  no  pilot,  according  to  the  SwetRsh 
Code,  he  forfeits  150  rix  dollars,  and  is  answerable  for  all  da- 
mages ;  the  latter  moreover  by  the  Danish  laws,  (f  )  and  by  the 
Placat  of  /%f^  II,  Au  von  Schip-breeking^-^Ojaly  cases  of  neces- 
Bity,  and  the  want  of  pilots,  can  justify  him.  The  responsibili- 
ty rests  with  the  fnlot  after  he  has  taken  the  command,  and  no* 
thing  excuses  him*  but  the  crew's  disobedience  of  his  orders.  (1) 

At  sea,  the  master  is  cautiously  to  guard  the  vessel  and  car- 
go, to  keep  the  pumps  in  order,  and  take  precautions  against 
fire,  (h)  If  he  has  grain  or  commodities  of  a  like  nature  on 
board,  in  lair  weather'he  is  to  open  the  hatches,  and  have  it 
turned  about,  for  whieh  the  Wysbian  maritime  code  (i)  allowed 
die  crew  a  compensation,  by  way  of  gratuity.  If  he  omits  it,  by 
the  SweAsh  (j()#nd  Lubeck  (/)  codes,  he  may  be  made  respon- 
siUe  for  the  consequences. 

(d)  Schwedishes  Seerecht,  ^10. 

(«)  Ordenansa  de  Bilbao,  34-<l. 

(/)  Onkaaaaa  de  Bilbao,  34-30. 

ig)  5-33.  (A)  Buasiaches  Seeieeht»  1-3.  Art  S5. 

0)46.  (*)3-8.  (0^1- 

(1)  Thejnaster  of  a  ship  is  not  discharged  of  his  responsibility  for 
flie  acts  of  the  crew,  although  done  under  the  direction  of  a  pUotf 
whoy  by  the  r^;alation  of  a  statute,  supersedes  the  master  for  the  time, 
in  the  government  of  his  ship.    Tide  Totm^on's  Acp*  568. 
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Accordiog  to  ti^JSofii^iUate  del  mare,  (/)  the  niasfier  haviB( 
shipped  goodar.thai^.are  liable  to  be  injured  by  mice,  19  required 
to  have.cateVii  hoard ;  and  this  provision  is  otban  expressly  sd* 
pu}i)^d  h^  charter  parties.  Bats,  however^  are  now  of  more  seri? 
:h^tjpj\xry  than  mice.  In  long  voyages  they  propagate  to  an  ex- 
.&nt,  that  renders  it  necessary  to  provide  against  drought 
among  them,  lest  from  thirst,  they  should  knaw  through  the 
timbers,  and  endanger  die  vessel.  For  want  of  this  precaution 
ships  are  often  lost ;  and  we  have  been  engaged  in  the  defence 
of  the  master  of  a  ship  against  an  alleged  breach  of  blockade, 
whoy  after  a  tedious  voyage^  in  a  destination  to  Nonvay,  justifi* 
ed  his  putting  into  the  Texel^  from  the  number  of  ratsy  and  the 
want  of  water  on  boards  as  an  act  of  necessity  ;  and  relied  on 
the  testimony  of  nautical  men.  Dogs  have  hitherto  been  consi^ 
dered  the  most  effectual  relief  against  theou 

To  vessels  of  war  and  privateers,  the  master  is  to  demean  him- 
self according  to  maritime  law  and  usage ;  by  resistance  he  impli- 
cates the  vessel  and  cargo.  In  the  case  of  the  Danish  ship  J9tf* 
patchy  a  distinction  was  attempted  between  a  mere  civil peacea* 
ble  rescue,  and  an  hostile  rescue ;  and  Sir  WtlUam  Scott  observ- 
ed (^May  5th,  1801,)  *^  If  neutral  crews  may  be  allowed  to  re* 
sort  to  violence,  to  withdraw  themselves  out  of  the  possessiom 
taken  by  a  lawful  cruizer,  the  whole  business  of  the  detention  of 
neutral  ships  will  become  a  scene  of  mutual  contention  and  hos- 
tility. It  is  the  law,  and  not  the  force  of  the  parties^  that  must 
be  looked  to  as  the  redresser  of  wrongs,  that  m|y  have  been  done 
by  one  to  the  other.''  (g)  If  enemy  masters,  who  hftve  taken 
on  board  a  neutral  cargo,  resist,  or  attempt  a  rescue,  it  works  no 
prejudice  to  them,  as  in  the  case  of  the  Caitharine  Elizobethj 
Lagrange  master.  Sir  William  Scott  remarked,  *^  Lupum  aurir 
bus  teneoj  (I  hold  the  wolf  by  the  ears,)  and  if  he  can  withdraur 
himself,  he  has  a  right  to  do  so.''  (A) 

(/)  Cap.  56.  (s)  S>  Boimmm,  p^fB  d7<. 

(A)  Bobifuonf  5,  page  233. 
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The  master  is  not  aOowed  to  deviate  from  the  course  of  the 
voyage,  unkasr  to  stop  at  iDteraiediate  ports,  usual  or  stipulated 
im  die  TOf  age  uodcrtakes,  or  by  irresisdblftforce,  {vU  major  /)  (i) 
or,  might  we  not  add^  where  the  duties  of  humanity  reqiiire  it  of 
htm*  No  hw  haa  touched  upon  this  pointy  and  between  insu* 
rers  and  insured  such  deviation  may  create  contention*  We. 
speak  of  frequent  cases,  in  which  cne  vessel  deviates  to  assist 
another  in  distress,  or  save  the  crew,  and  eitiier  tows  the  ves* 
ael  into  the  next  port,  or  by  taking  die  crew  on  board,  is  com- 
peiled  tot  want  of  provision  to  put  in  herself.  The  laws  ia 
such  a  case  should  promptly  indeamify  the  assisting  party  for 
all  damages,  or  at  least  make  it  the  duty  of  the  insurers  to  pro* 
vide  for  such  cases,  in  such  a  manner,  that  no  ddubt  could  pre* 
vail. 

If  a  ship,  engaged  in  the  prosecudon  of  her  voyage,  is  advised 
of  the  breaking  ont  of  a  war,  the  master,  after  a  consultation 
an.board,  and  a  memorandum  of  such  consultation  entered  in  the 
ship's  journal,  is  to  put  into  the  nearest  port  of  safety ;  to  give 
Bodce  thereof  to  his  freighters,  and  await  their  orders,  (k)  This 
departure  from  the  direct  course,  is  not  a  deviation  in  the  true 
aense  of  the  term ;  as  the  avoidance  of  a  sudden  enemy  is  not 
attcfa  a  deviation  as  to  vitiate  the  policy  of  insurance.  (/)  The 
same  holds  good  in  remote  parts,  ,in  rebidon  to  pirates. 

In  later  times  this  pwit  is  very  important  as  respects  blocks 
adcs.  The  English^  as  is  known,  divide  blockades  into  such 
as  exist,  defactQ^  without  formal  notificadon^  and  such  as  enr 
mat  by  not^caiian*  . 

Properly  every  direcdonto  a  blockaded  port,  with  a  know- 
ledge of  the  blockade,  worka  a  condemnadon  of  the  ship.  Sin- 
gle exceptions  are  made  of  vessels  from  America ;  who  are  per- 
snitted  in  some  cases,  to  inform  themselves  of  the  continuance 

CO  Oidenensad^imiMU),  S4-«>. 
ik)  Preu99ieh€9  Seerecht,  §  l68r. 
CO  -Porl^^  Syitem  of  fiQiuraace,  p.  308. 
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of  a  notified  blockade  off  di^  port  of  destination.;  however,  it 
18  very  doubtful  whether  these  exceptions  from  the  rule  will  be 
longer  indulged,  as  Sir  Wiibam  Scott  observed,  that  it  would 
be  more  pertinent  to  obtain  that  sort  of  information  in  sailing 
through  the  Channel,  or  other  passing  opportunity.  In  block* 
ades,  by^eclarauon  through  foreign  ministers,  (blockade  per 
noiificationemj  a  certain  time  is  allowed*  after  which  the  infor- 
mation of  blockade  is  presumed  to  be  had  in  the  different  ports 
of  the  commercial  world;  and  a  master  who  after  that  period 
sails  from  any  port,  cannot  protect  himself  under  the  plea  of  ig- 
norance,  however  well  grounded.  In  an  excusable  ignorance 
of  blockade,  English  officers  generally  endorse  upon  the  papers, 
^  Warned  off  mch  and  such  a  port^  being  biockadedJ^^  Should  a 
vessel  ascertain  a  blockade  any  where  at  sea,  or  by  putting  into 
land,  it  is  adviseable,  if  the  fact  cannot  be  concealed,  ignoscenda 
ptidem  scirent  si  ignoscere  bella^  to  note  it  in  the  ship's  jour« 
nal ;  and  immediately,  upon  a  council  with  the  ship's  officersf 
and  the  supercargo,  if  any,  .to  select  some  other  port  of  desd« 
nation*  as  a  port  of  necessity.  .  If  a  change  of  voyage  is  deter- 
mined  in  any  port,  a  notarial  protest  thereof  is  required;  and, 
if  possible,  nouce  to  the  panics  interested.  In  many  cases,  it 
may  also  be  adviseable  to  obtain  from  the  national  consul,  or 
the  authorities  of  the  place,  a  manifest  or  certificate  of  the  ex- 
isting emergency.  These  rules  follow  from  the  nature  of  At 
case ;  as  the  right  of  blockade  in  its  present  extension,  is  littk 
known,  maridme  laws  and  maritime  authors,  have^hitherto  pre- 
scribed no  rules  of  conduct  applicable  to  it.  The  Code  deCom* 
mercey  art.  279,  says :  In  the  event  of  the  blockade  of  a  portf 
to  which  the  vessel  is  desdned,  the  master  is  boundf  if  he  has 
no  contrary  orders,  to  make  for  one  of  the  neighbouring  ports 
of  the  same  nation,  to  which  he  may  be  admitted,  without  per- 
mitting himself  to  distinguish  between  blockade  de  facto^  and 
blockade  ^^  notification.    Glaahoff,  (m)  errs  widely,  when  he 

(m)  Sammlungr  einiser  bey  der  Schifiahrt  vorkQuuQeoder  FiiUe— 4tes  belt 
Bdmh$r^f  1S02.  p.  30. 
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advises  masters  that  they  may  inform  themselves  of  the  block- 
ade and  continuance  thereof*  off  the  blockaded  port*  This,  ac* 
cording  to  wiiat  has  been  decided  in  various  cases*  would  be 
wilful  destruction.  We  shall  enlarge  hereon,  in  the  third  chap- 
ter of  the  fourth  book. 

No  neutral  ship,  in  time  of  war,  should  sail  under  convoy  of 
^  abelfigerent,  because,  if  captured,  vessel  and  cargo  are  ine- 
vitably lost. 

During  the  war  between  Denmark  and  England  of  1807^ 
some  Danish  brigs  near  Norway^  took  a  whole  convoy  of  the 
enemy;  among  diem  were  several  American  vessels*  some  of 
which  were  destined  direct  from  the  Baltic  to  America.  The 
Americans  alleged,  that  they  had  put  themselves  under  convoy 
of  a  belligerent,  in  consideration  of  their  stand  against  France, 
and  not  with  any  view  to  Denmark.  The  right  of  search  is, 
however,  so  unlimitedly  acceded  to  belligerents,  (unless  a  neu- 
tral convoys  his  own  fleets,  in  which  case  this  righc  is  still  ro-* 
served  by  the  vessels  of  war  of  belligerents,)  that  a  neutral  is 
not  permitted  to  dude  it  by  sailing  under  enemy's  convoy,  con- 
sequendy  under  the  protection  of  the  guns  of  an  enemy.  This 
will  alwa}^  remain  the  rule,  if  even  the  king  of  Deifmark^  from 
amity  to  the  United  States^  should  by  ministerial  recommenda- 
tion, restore  these  ships,  or  their  amount  in  value. 

But  if  a  vessel  belongs  to  a  belligerent,  or  is  only  in  fear  of 
pirates,  the  master  may  join  convoy  or  company,  that  is,  unite 
with  others  to  sail  in  company,  and  mutually  protect  them- 
selves. In  this  case  the  master  is  required  strictly  to  follow 
the  suUng  orders,  or  instructions  of  the  convoy,  or  he  is  held 
responsible  for  all  the  consequences  which  may  ensu^from  his 
disobedience. 

Sailing  in  convoy  is  a  tedious  expedient,  and  the  comman- 
ded of  convoy  are  at  infinite  pains  to  keep  the  ships  together, 
and  prevent  parting  from  convoy ;  there  is,  in  fact,  nothing  more 

14 
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inconsiderate  than  quitting  convoy,  or  parting  from  orders^  and 
the  laws  have  properly  attached  a  responsibility  to  it. 

In  relation  to  the  English  regulation  of  convoy  in  time  of 
war,  it  is  prescribed :  That  in  case  die  master  has  bound  him- 
self, or  is  bound  by  law,  to  sail  with  convoy,  the  vessel  must  re- 
pair at  the  appointed  time  to  the  place  of  rendezvous,  which  is 
designated  by  the  government,  or  the  officer  having  charge  of 
the  convoy.  If  a  policy  conUuns  a  warranty  that  a  ship  shall 
sail  with  convoy;  the  policy  is  null,  unless  the  ship  departs  with 
convoy.  And  if  the  warranty  be  made  by  the  master  or  owner,  to 
the  merchant,  and  is  not  complied  with,  they  may  be  made  an- 
swerable for  a  loss  which  accrues  by  tempest  or  other  accident, 
for  which,  otherwise,  they  would  not  be  liable. 

It  is  not  doubted  that  the  condition  of  the  policy  is  complied 
with,  if  a  ship  repairs  to  the  place  of  rendezvous  at  the  time  ap- 
pointed, and  continues,  if  the  convoy  is  not  destined  to  the  same 
q)ort,  with  convoy  as  long  as  it  is  the  course  of  her  voyage.  The 
ship  Little  Betsey  was  destined  from  London  to  St*  Sebastiansf 
warranted  to  depart  with  convoy  for  the  voyage.  -  She  sailed 
from  Spithead  under  a  convoy  of  a  squadron  of  frigates,  the  com^- 
mander  of  which  had  orders  from  the  Admiralty  to  take  with  him 
the  Weazky  and  to  detach  her  for  die  prdtection  of  such  ships  as 
should  be  bound  to  Bilbao.  On  the  voyage,  the  commodore  made 
a  signal  for  the  Weazle  to  part  company,  and  take  with  her  such 
ships  as  were  bound  for  Bilbao  and  St.  Sebastians^  among  which 
was  the  Betsey.  The  Weazle  soon  after  parted  with  them  in 
chase  of  a  strange  ship,  and  did  not  afterwards  join  with  them. 
The  Betsey  was  lost;  and  a  jury  of  merchants  to  whom  Chief 
Justice  Eyre  left  the  question,  determined  this  to  be  a  sailing 
with  convoy,  according  to  the  meaning  of  the  warranty*  and 
the  Court  oi  Common  Fleas  afterwards  approved  of  the  ver- 
dict, (n) 

The  master  must  do  all  in  his  power,  when  he  commences 

-     (n)  Abbott,  page  268. 
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the  voyage  under  the  protection  of  convoy^  to  keep  the  benefit 
of  the  convoy»^*C ye^rey  vs.  Legra7ukL.J  (l) 

The  master,  before  the  departure  of  convoy,  must  obtain, 
or  at  kast  use  all  doe  diligence,  to  obtain  the  sailing  instructions 
and  orders  of  the  commander  of  the  convoy  (Webb  vs.  Thorn* 
aofiy  and  Anderson  vs.  Fiichard.)  (2)  In  this  last  case,  (the 
loss  of  the  Golden  Grove)  Lord  Elden  remarked :  *^  The  convoy 
takes  the  ships  under  oxitrol  as  well  aa  under  protection.  But 
that  ccntrol  does  not  commence  until  sailing  instructions  have 
been  obtained;  nor  can  it  be  enforced  otherwise  than  by  their 
means.  If  the  fleet  be  dispersed  by  a  storm,  how  is  she  to  learn 
the  place  of  rendezvous  i  If  it  be  attacked  by  the  enemy,  how 
is  she  to  obey  signak  i  In  short,  what  communication  can  the 
protected  have  with  the  protecting  force  i  It  has  been  saidf 
that  if  she  be  under  the  protection  of  the  guns,  it  is  sufficient. 
But  wiU  it  be  contended,  that  though  she  be  under  the  protec« 
tion  of  the  guns  at  her  departure,  though  sailing  instructions 
be  never  obtained  during  the  voyage,  or  not  till  the  last  day  of 
the  voyage,  the  warranty  is  complied  with  ?  Either  sailing  in- 
structions are  not  necessary ;  or  if  they  be  necessary,  they  must 
be  so  at  some  given  period,  and  can  only  be  dispensed  with  in 
some  particular  cases.  Then,  can  any  other  period  be  assigned 
but  the  beginning  of  the  voyage."  Emerigon  expresses  himself 
to  the  same  purpose.  (0) 

On  the  other  hand,  if  the  master  do  all  in  his  power  to  ob- 
tain sailing  instructions,  but  is  prevented  from  obtaining  them 
by  the  badness  of  the  weather,  CVictorin  vs.  CleeveJ  or  if  they 
are  refused  by  the  commander  of  the  convoy^  (Veedon  vs.  Wil- 
mot  J  (3)  the  warranty  is  complied  with. 

By  a  statute  of  England^  the  master  forfeits  a  penalty  of  a 
thousand  and  not  less  than  ^SO  sterling,  if  he  wilfully  separates 
from  convoy;  or  j^l5CX)  sterling,  if  his  cargo  consists  of  mili- 

(0)  Tnlte  des  assurances^  tern.  1,  page  171. 

(1)  MkQth  269.  (2)  Same.  (3)  Abh^tu  279- 
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taiy  or  naval  stores ;_  to  be  recovered  by  a  common  informer. 
The  master  is  required  to  give  bond,  before  he  is  allowed  to 
'  clear  out,  ip  the  penalty  of  the  v^lue  of  the  ship,  if  he  sails  with- 
out convoy,  or  intentionally  separates  from  the  convoy  without 
permission  of  the  commander*  (Jf) 

The  master  is  bound  as  well  at  sea  as  in  port,  to  write  by 
every  opportunity  to  his  owners,  because  he  cannot  tell  how 
important,  in  respect  to  insurance,  his  advices  may  be.  Within 
the  first  24  hours  after  his  arrival  at  the  port  of  destination,  he  is 
bound  to  write  both  to  his  shippers  and  owners,  (g) 

After  the  voyage  has  commenced,  the  master,  if  he  escapes 
shipwreck,  arrives  either  at  a  port  of  necessity,  of  detention,  or 
of  destination.  As  often  as  he  approaches  a  port,  and  retains 
the  commandy  he  is  to  observe  in  regard  to  pilots,  what  the 
laws  of  the  country  to  which  he  is  amenable  require«-rBy  most 
of  themf  he  is  bound  to  engage  a  pilot,  (r) 

What  the  master  is  required  to  observe  in  regard  to  average^ 
and  disasters  of  a  like  nature,  during  the  voyage,  will  be  found 
in  the  fourth  book  of  this  work. 

In  the  event  of  his  being  captured  and  carried  in,  he  is : 

1.  Forthwith  to  envelope  his  papers  carefully,  and  place  his 
own  seal  beside  the  s«a]  of  the  captor's,  to  preclude  falsification, 

2.  Upon  his  arrival  in  port,  he  is  to  seek  a  reputable  corres- 
pondent or  adviser;  carcfuUytegardiQg  the  character  and  soU- 
dity  of  him  whom  he  selects. 

3.  To  acquamt  himself  and  his  crew,  with  the  prize  laws 
which  he  is  said  to  have  violated ;  that  by  the  testimony,  and  by 
further  explanation,  his  innocence,  if  consonant  with  the  truth, 
may  be  established  as  clearly  and  evidently  as  possible— In  Eng'' 
fond  there  are  standing  interrogatories  in  all  prize  cases,  (s) 

CP)  Stutute  38  Geo.  HI.  chap.  76. 
(q)  Ordenanza  de  Bilbao,  24—50. 
(r)  Ordenanza  de  Bilbao,  24-50. 
(0  JSobinton'g  Reports^  vol.  I.  page  381. 
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The  parties  may,  therefore,  have  accurate  information  as  to  the 
questions  which  may  be  asked  them. 

4.  He  is  not  to  depart,  or  permit  the  men  to  depart  from  any 
examination,  without  having  the  protocol  distincdy  read ;  be- 
cause  from  ignorance  of  the  language,  from  want  of  perspicuity 
in  the  deponent,  or  from  the  prejudices  of  the  clerks,  answers 
are  often  recorded  d'^fferent  from  what  were  intended ;  the  ship 
and  cargo  are  thus  endangered,  and  the  faults  of  the  record  are 
seldcim  or  never  after,  open  to  amendment.  A  mischief  to 
which  the  legislature  have  never  been  sufficiendy  attentive,  is 
the  prejudice,  or  the  esprit  de  localitiy  of  commissioners  in  small 
and  remote  towns,  where  depositions  are  often  taken* 

5.  If  the  case  is  different,  or  the  administration  of  justice  te- 
dious and  doubtful,  he  may  endeavour  (by  consulting  with  his 
owners  or  shippers,  if  they  are  convenient  of  access,  or  with  the 
underwriters,  or  their  representatives,  if  they  are  convenient 
and  known  to  him)  without  committing  himself,  to  release  the 
ship  by  an  arrangement  with  the  captors.  Though  all  agree- , 
ments  between  the  captors  and  captured,  are  prohibited,  still  the 
advice  is  salutary ;  but  it  must  be  pursued  with  the  strictest  cau- 
tion. We  do  not  deprecate  this  as  much, ,  as  the  prolongation 
of  petty  disputes  with  the  captors  for  the  recovery  of  trifling 
costs.  The  fate  of  the  Pri^stan  vessels*  which  were  carried 
into  England^  and  released  by  the  captors,  during  the  Silesian 
war,  bat  refused  to  depart  without  a  restitution  of  costs,  for 
which  they  maintained  an  action  against  the  captors,  through 
which  the  vessels  and  cargo  were  finally  condemned  as  con- 
cerned in  contraband  trade,  (/)  is,  in  this  respect,  worthy  of  re- 
membrance. It  is  true,  that  by  every  seizure  in  England^  even 
if  foUowed  by  a  speedy  restoration  at  the  advice  of  the  solicitor 
general,  the  costs,  by  the  addition  of  lighthouse-money,  &c.  are 
made  so  considerable,  that  the  underwriters  mostly  lose  the 
fruits  of  their  premiums,  and  therefore,  they  geneifally  in^t  up* 

(1^  SeAmertjoBControversuiDy  page  102, 
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on  a  legal  decision  of  the  case.  Yet  as  a  case  of  complete  res* 
titution  of  costs  is  rarely  known,  it  were  still  adviseable  to  such, 
as  far  as  lies  iti  the  power  of  their  representatives,  or  them- 
selves, to  throw  no  obstacles  in  the  way  of  an  extra-juridical 

# 

arrangement.  To  do  it  with  a  view  to  be  relieved  of  the  insu* 
ranee,  is  a  contemptible  .artifice,  which  no  honest  man  would 
lay  to  his  charge. 

6.  To  procure  the  written,- or  to  know  the  verbal  defence  of 
the  counsel  whom  lie  selects ;  because  from  ignorance  of  mari- 
time affairs,  or  a  press  of  other  business,  faults  and  errours  too 
often  arise,  which  prove  dangerous.  In  this  particular  it  vrill 
be  necessary  for  the  master,  if  practicable,  to  superintend  the 
translation  of  his  papers,  because  the  northern  languages  have 
the  peculiar  ill  fortune,  to  be  but  Utde  understood  in  foreign 
countries. 

The  master  of  the  ship  Wilhelmsburfff  L^renzen^  of  Altona,  by 
the  ignorance  of  the  government  translator,  lost  an  amount  of 
2200,000,  which  the  subsequent  re-organization  of  thts  Coun- 
cil of  Prices,  had  not  the  power  to  restore  to  him,  and  for 
which  he  has  hitherto  in  vain  sought  indemnity  from  the  justice 
of  the  French  nation. 

7.  To  make  himself  acquainted  with  the  terms  and  impar- 
lances of  the  court,  and  with  the  assistance  of  the  consul,  or  am- 
bassadour  of  his  own  nation,  to  urge  the  strict  pursuance  of  them, 
to  prevent  the  least  possible  delay.  In  no  respect  is  the  asser- 
tion of  Baco,  **  that  of  all  tortures,  the  torture  of  the  law  is  the 
severest,^'  more  true,  than  in  claims  for  restitution,  where,  how'- 
ever  fair  the  claim,  the  opponent  is  enabled  to  throw  ceaseless 
obstructions  in  the  way  of  it. 

If  the  master  is  compelled  to  lighten  before  he  can  enter  the 
port  of  destination,  it  must  be  so  regulated,  if  possible,  thiat  the 
goods  are  landed  by  day,  or  he  is  responsible  for  the  conse- 
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queiices.(tt)  He  w  to  send  a  trusty  seaman,  to  take  care  of 
the  goods  so  landed,  [v) 

When  he  reaches  a  port,  he  should  occupy  die  place  which 
the  harboiir-maister  assigns  him.  If  he  may  select  for  himself^ 
be  is  not  to  lay  too  dose  to  other  vesseb.  (w) 

If  he  has  uosbckened  lime,  or  a  like  commodity  on  board,  he 
dare  not,  under  a  heavy  responsibility^  lay  himself  along  nde  of 
ether  vessels,  (x)  If  his  cargo  is  powder,  he  is  to  lie  in  the 
Btreamf  or  the  roads.  Some  rivers  he  is  not  on  any  accoont  to 
navigate  widi  powder  on  board,  for  instance,  not  beyond  Black* 
well  on  the  Thames^  with  more  than  25  lb.  {y) 

8.  In  cases  of  blockade,  average,  embargo»  or  capture,  if  the 
Blaster  have  fish,  oranges,  com,  or  other  perishable  commodi- 
ties on  board,  he  is  to  take  the  precaution  to  require  from 
the  proper  authorides,  the  sak  of  such  commodities  before  they 
perishf  to  acquit  himself  of  his  responsibility  to  the  shippers  or 
underwritei;8«  (z) 

If  the  ship  has  communicated  with  the  Barhary  powers,  or 
fkxxn  other  circumstances  is  subject  to  quarantine  regulations, 
he  is  not  to  omit  making  the  necessary  signals  every  where,  to 
avoid  the  additional  quarantine  costs  of  lighters  and  pilot* 
boats,  from  which  he  is  never  to  receive  but  one  person,  (a) 

If  die  (dague  is  actually  on  board  of  the  ship,  the  master 
must  make  it  known  to  some  officer  of  the  customs  of  the  port, 
and  remain  in  some  opep  road,  until  he  receives  orders  from 
shore,  taking  special  care  to  prevent  any  person  from  going  out 
of  the  ship. 

(«)  Ordtnanza  de  Bilbwy  34^53. 

(v)  Same,  54. 

(v)  numtcbet  Seerecht,  c.  3.  §  7. 

(x)  Rutnche$  Seeref^lement,  von  1733.  §  6. 

Cy)  The  Ship-master's  Aaaistant,  p.  270. 

(z)  Ordeoanza  de  Bilbao,  34^59. 

(a)  The  Ship-mastcar's  Assiatant,  p.  266. 
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When  he  is  to  perforin  quarantine  in  any  country,  he  should 
acquaint  hioroelf  with  the  existing  laws  on  the  subject,  to 
avoid  incurring  any  penalues.  It  was  a  wise  provision,  that 
Danish  vessels  on  distant  voyages,  were  required  to  have  on 
board  the  Danish  quarantine  regulations ;  and  not  less  so»  that 
Russian  vessels  were  required  to  have  on  board,  a  copy  of  the 
Russian  statute  books. 

In  case  of  wreck,  he  ought  to  preserve  the  most  vsduable 
goods  first,  and,  by  attention  and  presence  of  mind,  endeavour 
to  lessen  the  evil ;  and  save,  or  help  to  save  as  much  as  possi* 
ble.  {b)  He  is  to  note  a  protest  against  every  disaster,  in  the 
first  port  he  may  put  into,  (c) 

'  By  the  harbour  regulations  of  most  ports,  he  is  to  have  no 
fire  on  board,  after  a  certain  period  of  the  day. 

He  is  to  discharge  his  ballast  at  no  other  than  the  place  de- 
signated for  it ;  {d)  he  should  especially  acquaint  himself  with 
the  water  police  of  the  river,  in  which  he  lies. 

In  taking  in  baUast,  he  is  to  inform  himself  particularly 
what  may  be  carried  as  ballast ;  and  in  discharging  itf  is  to  be 
equally  cautious,  not  to  violate  any  regulations  of  the  harbour 
in  which  he  may  lie ;  and,  wiih  a  view  to  the  insurance,  is  to 
enter  on  the  logbook  the  exact  time  of  final  discharge,  {e) 

He  must  cast  his  anchor  so  that  it  may  not  injure  other  ves- 
sels ;  (/)  and  attach  a  buoy  to  it.  The  strictest  attention  to  this 
rule  is  required ;  and,  by  the  laws  oi  Hamburgh  no  justifica- 
tion {g)  in  an  action  for  damages  is  admitted*  unless  it  be  prov- 
ed by  two  witnesses,  that  a  floating  buoy  was  attached  to  the 
anchor,  in  summer  twelve,  and  in  winter  fourteen  hours. 

(6)  Ordenanza  de  Bilbao^  24—47. 

(c)  Ordemoiza  de  Bilbao,  34—48. 

(</)  Mtcnaer  Hafen-ordnung.  DavUchen  Seerecht,  c.  3.  %  121.  Bamea- 
Hches  Seerecht,  11—6.    Bmtichei  reg^lemeDt,  von  1723.  13—14. 

(e)  The  Ship-master's  Assistant,  p.  168—174. 

(/)  Witbychet  Seerecht,  28.  Bambur^ches  Seerecht,  14—2.  Consulate 
197.    Schwedithef  Seerecht,  5    8-  4> 
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Iq  the  Swedish  law,  (A)  no  particular  time  is  specified ;  but, 
the  master  is  cautioned,  not  to  neglect  hn  buoys ;  and  by  the 
Danish  law,  (t)  he  is  responsible  for  all  damages,  if  he  cannot 
prove  by  four  of  the  most  respectable  of  his  crew,  that  the 
buoy  was  attached  to  the  anchor,  at  the  time  it  was  cast ;  and 
that,  for  aug^t  they  kn^w  to  the  contrary,  it  was  still  there  at 
the  moment  of  the  injury.  ^ 

The  RiustantoAt^  {k)  exacts  a  penalty  of  20  rix  dollars  from 
him^  who  has  no  buoy  to  his  anchor. 

The  master  is  then  required  to  have  the  vessel  provided  with 
sound  cables^  or  in  case  of  injury,  to  incur  the  whole  responsi- 
biUty.(/} 

Hereupon,  with  the  assistance  of  his  broker,  consul,  corres- 
pondent, or  interpreter,  he  is  to  enter  his  vessel,  according  to 
the  usage  of  the  port*--Until  he  has  done  this,  or  has  permis* 
sion  to  discharge,  he  is  to  deliver  notlung  from  on  board. 

Moarqtuatdt^  JUevitu^  and  others,  have  discussed  the  question, 
on  whom  the  responsibility  rests,  if  goods  are  delivered  from 
the  vessel  ock  shore,  without  a  permit. 

Without  doubt,  the  vessel  is  responsible  to  him  who  suffers 
detriment  thereby,  without  his  own  particular  instructions,  {m) 

Not  unfrequently,  the  merchant  himself  authorizes  such  smug- 
^ang ;  and  there  may  be  cases  in  which  he  may  be  made  re- 
q>on8ible  for  the  vessel,  when  confiscated*  for  the  clandestine 
trade  of  the  master,  with  whom  he  may  have  associated  for  the 
purpose. 

By  the  more  ancient  maritime  laws,  all  the  seamen  were  en« 
dtled  to  an  adventure ;  but  this  practice  u  now  most  generally 
disused  by  dl  nadons;  it  is  most  prevalent  among  the  Ameru 
cans  :  and  it  is  a  singular  rubrick  of  their  muster  rolls,  to  state 
how  much  each  one  is  privileged  to  take.    The  master  in  such 

(A)  5—8—5.  (  i  )  3—8.  («  §  16. 

(/)  IXinUheM  Seerecht,  3—5.    SohmedisheM  Seerecht,  S'^^.  5. 
{m)  Carpxwo.  T.  %.  Dec  133. 
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importations  br  exportations  of  the  crew,  u  to  guard  against  aby 
bn-ach  of  the  revenue  laws  on  their  part*  But  as  this  is  prac- 
tised  as  often  by  the  master  himself  as  by  the  crbw^  such  ad- 
ventures should  be  prohibited*  in  toto* 

When  the  vessel  has  a  permit  to  discharge  (and  the  period  of 
discharge  is  not  determined  in  the  ch^lrter  party)  the  master  is 
^t  all  events  to  give  timely  notice  to  the  consignee  that  hft  is  tea- 
dy,  and  to  adopt  the  beist  means  for  the  piirposfe. 

If  goods  are  injured,  or  casks  empty,  he  is  not  to  move  thetn 
from, their  position,  until  they  have  been  etdniinedt  if  practiba- 
ble,  by  a  guager,  or  some  other  skilful  persoil.  (n)  He  is  answera- 
ble for  every  damage,  if  he  is  not  ready  to  deliver  the  goods  at 
the  proper  time,  (o)  tf  no  tinie  of  discharge  is  agreed  upon, 
the  Placat  of  Philip  II,  prescribes  14,  the  Wyabyatif  art*  51,8 
and  l4,  respectively;  and  the  Sivedtah^  8  days.  According  to 
the  Prussian  code,  a'vessel  of  an  hundred  tons  is  to  be  discharg- 
ed in  8,  one  from  100  to  200,  in  14  days,  and  a  larger  vessel 
in  proportion.  (/?) 

If  the  consignee  refuse  to  unlade  the  cargo,  the  master  may 
procure  the  legal  sale  6t  as  muck  as  will  cover  the  freight.  If  he 
iinot  covered  by  the  amoiint  of  sales,  he  has  his  redress  against 
the  freighter,  {q)  That  M^hich  is  surplus,  after  satisfying  freight 
and  costs,  he  is  to  put  into  safe  custody ;  for  which,  in  Ham* 
iurg  and  other  ports*  a  {>lace  of  deposite  is  allotted.  If  the 
master  has  taken  goods  oh  board  on  coihmis6i<>n,  under  dn  obli- 
gation to  sell  them  himself,  he  is  not  to  commit  them  to  othersj 
under  pain  of  being  responsible  for  any  damages*  (r)  The  ac* 
count  of  s^les  and  commissions  he  is  16  verify  upon  oath,  if  re- 
quired ;  and  his  oath  is  the  only  test  of  its  correctness,  Uttiead 
&is  principal  can  rebut  it  by  opposite  proofs,  (s) 

If  the  master  has  gold^  silver,  or  other  valuables  on  boards 

(n)  Glaahqf,  4_^3.  (•)  Schwedisches  Seerecbt,  2_14«2. 

(p)  Preuaiiches  Soerech^  %  1G35«  36  and  1718. 
(g)  Schwedisches  Seerecht,  3— li— 3.    Ordenan^a  de  Bilbao,  34—55^ 
(r)  Consulate,  chap.  976.  («)  Sao»e>  chap.  27T' 
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having  them  in  hte  own  custody,  without  the  ship's  being  re- 
aponsihle  for  them,  he  alope  is  eptitled  to  die  freight,  according 
to  the  Swedish  law ;  (jt)  (provided  the  carriage  of  them  is  al- 
lowed, we  presume.)  But  if  the  ship  is  pledged  for  them,  the 
owners  are  entitled  to  one-third. 

After  the  voyage  is  eQded>  the  master  is  to  account  properly 
with  the  owners,  and  expimn  every  thing  by  his  ship's  boo)c 
and  vouchers,  which,  if  required,  he  b  to  authenticate  upofi 
oath«  (u) 

Generally,  the  master  h9s  no  more  in  hand  than  what  is  re- 
quisite to  provide  the  ship's  necessaries ;  the  freight  is  paid  to 
the  correspondents  of  the  owners ;  and  the  ship's  accounts  are 
examined  and  passed  only  by  the  ship's  husband.  Great  dis- 
bursements must  always  be  verified  by  a  voucher.  It  would  be 
salutary,  if  the  master,  before  his  departure  from  a  port,  were 
obliged  to  lay  before  the  consul  a  detail  of  his  expenditures, 
and  the  latter  were  required  forthwith  to  verify  the  accounts 
and  disbursements,  and  to  give  his  attestation  thereof  to  the 
master.  Spurious  accounts  are  often  brought  home  from  re- 
mote ports. 

By  the  ffanseatic  (v)  and  Swedish  (w)  maritime  laws,  the  part 
owners  absenting  themselves  from  a  meeting  for  the  setdement 
of  accounts,  may  be  fined,  and  the  owners  present,  though  a 
minorityy  may  liquidate  the  accounts.  The  Swedish^  (x)  more- 
over, and  the  Ordonnanz  of  Charles  V,  (y)  subjects  the  master 
Up  forfeit  to  the  owners,  the  first  100  rix  dollars,  and  tlie  latter 
SOO  guildersi  if  he  delay  promptly  to  render  them  his  balance 
oC  account  when  required* 

The  master  who  secretes,  embezzles,  or  sells  any  of  the  aihip's 
provisions,  is  to  be  punished  as  a  felon,  (z) 

(/)  Schwedisches  Seerecht,  3^7. 

(«}  Hamburgisches  Seerecht,  14—39.        Hanaeatisches  Seerecht,  12—3. 
FreoBsicbes  Seerecht,  3— 3r.        Swedishes  Seerecht,  3—3. 
'  (t>)  13— L        (w)  3-3—1.         (x)  3--3         (y)  45. 

(z)  HaDsefttisches  Seerecbt,  13—3.     Lttbedciske*,  1^10.    SchweiUsebet, 
3—^.        Preussiches,  3-^19.       Oanisbes  2.-!^. 
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If  goods  must  be  delivered  at  the  port  in  scows^  the  Wy9^ 
Man  (a)  and  Swedish  codes^^)  require  that  they  should  be  dis* 
charged  in  five  working  days. 

If,  at  their  delivery,  goods  are  injured,  and  they  are  wet 
goods,  according  to  the  Hamburg'  laws,  (c)  the  consignee»  if  he 
has  sounded  the  cask  three  times,  and  caused  it  to  be  set  apart*  is 
chargeable  with  the  full  freight,  or  the  article  itself  must  be  left 
to  secure  the  same,  (d) 

The  consignee  is  nor  permitted  to  abandon  goods  for  the 
freight,  that  have  decreased  in  value,  or  that  have  been  injured 
by  time  or  accident.  (1) 

« 

(a)  Art  58.  (b)  2— li^I.  (c)  14-34. 

(d)  To  the  same  extent  the  JPrusnche  Seerecht,  §  1713.  PhiHpU  Plac&t 
of  1563.  9.    Ddnuche  Seerecht,  2—10,    And,  FranxoHche  Seerecht,  310. 

(1)  As  to  the  right  of  the  merchant  to  abandon  his  goods,  when 
brought  to  the  place  of  destination,  and,  by  so  doing,  to  dischai^ge 
himself  from  the  freight,  different  doctrines  and  opinions  have  pre- 
vailed in  En^ndj  and  there  is  no  judicial  decision  to  be  found  in 
the  English  books  $  although  in  some  cases  between  the  merchant 
and  his  insurer,  it  has  been  admitted,  that  the  freight  was  payable, 
notwithstanding  the  goods  were  so  much  damaged,  that  their  value 
fell  short  of  its  amount  Vide  Mbattf  p.  324.  On  this  subject  we 
find  two  express  authorities  in  this  country  $  the  one  in  2  John* 
N.  Y.  Rep.  337,  in  which  case,  one  hundred  and  ninety  hogsheadli 
of  sugar  had  been  shipped  at  Surinam^  for  ^ew-Forkj  and  owing  to 
tempestuous  weather,  the  ship  leaked  on  the  voyage,  and  fifty  hogs- 
heads of  the  sugar  were  completely  washed  out  When  the  ship  ar^ 
rived  at  J^ew-York,  one  hundred  and  forty  hogsheads  of  the  sugar 
were  delivered  to  the  consignees,  who  refused  to  pay  freight  for  the 
residue.  It  was  held,  that  no  freight  was  earned  on  the  empty  hogs- 
heads, the  sugars  being  considered  as  lost  by  the  perils  of  the  sea. 
And  Chief  Justice  Kent  said  no  freight  is  due  for  goods,  which 
perish  during  the  course  of  the  voyage.  And,  however  the  authori- 
ties may  differ  on  the  assumed  right  to  abandon  damaged  goods  in 


Ckap.  U  MASTER  OF  THE  VESSEL.  lir 

If  goods  are  injured  on  the  delivety,  the  dama^  must  be 
immediately  estimated,  notarially  or  otherwiae.  If  the  maater 
and  crew  purge  themselves  upon  oath,  and  declare  that  die 
damage  did  not  accrue  by  their  default ;  the  freight,  in  some 
countries,  is  adjudged  by  agreement,  and  the  consignee  is  to 
seek  his  remedy  afterwards ;  for  the  master  may  still  be  ac« 
GountaUe  for  it,  upon  further  proofs. 

According  to  most  maritime  codes,  the  master  has  the  right 
of  detaining  the  goods^  until  the  freight  b  either  paid^  or  satis- 
factorily secured,  {e) 

By  the  Prussian  laws,  he  has  a  lien  upon  the  goods  discharg- 
ed, on  which  no  freight  has  been  paid,  for  six  days ;  if  the  pos- 
sessor does  not  establish,  that  he  has  bona  Jide  paid  for  them 
before  the  master  makes  his  claim. 

The  master  should  be  extremely  cautious,  not  to  deliver  the 
cargo  to  a  suspicious  person,  but  upon  good  security  ;  or  not 
without  protest,  if  he  is  compelled ;  that  he  may  retain  hn 
daim  against  the  freighters. 

It  is  questioned,  whether  a  master,  who  has  accounted  with 
his  employers,  and  is  discharged,  is  yet  amenable  for  acts  done 

(e)  Wjfwbitehe*  Seerecht,  ST,    PhiUft  Placat,  13.    SchwedUchet  Seerech^ 
2—14-4.    Bambwrgi9chB9^  15—2. 

dischai^e  of  freight,  yet  they  all  agree,  tliatyou  may  abandon  casks 
leaked  out  by  the  perils  of  the  seas,  ^  as  the  subject  matter  of  tha 
contract  no  longer  exists.*^  Therefore,  in  the  other  and  subsequent 
case,  Oriswold^  vs.  JV*.  Fork  Insurance  Company y  6  John,  531,  it  is 
correctly  laid  down,  that  where  goods  are  carried  to  their  port  of 
destination,  though  spoiled  so  as  to  be  of  no  value,  yet  the  owner 
cannot  abandon  the  goods  for  the  freight,  but  the  master  is  entitled 
to  his  full  freight.  And  even  in  the  first  case,  the  opinion  there 
given,  was  not  held  to  apply  to  an  article  lost  by  any  other  causes 
than  the  penis  of  the  sea,  such  as  ordinary  leakage  of  casks,  inter- 
nal decay,  evaporation,  or  the  like.  Vide  dbboUf  Story^s  Edition, 
399  note.    Alsot  1  Comyn,  on  Con.  S4S. 
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a^  mti^i^T^  or  for  contracts  ma4.e  by  him  in  that  capacity*  Tl^use 
wlio  affirni  diat  he  may,  refer  to  the  L.  1.  $  ir.  D.  de  exerctJt. 
pcU  and  L«  7*  S  11*  D.  dc  Senat.  Consult.  Maced.  and,  we  pre- 
^iime,  would  be  still  better  supported  in  the  position,  by  refer- 
|ing  to  the  natiype  of  his  employment^  apd  the  impossibility  o| 
guar4ing  against  collusions  ainl  frauds,  if  he  were  inclined  tp 
commit  them. 

Thje  author  of  (he  Wohlimtruirte  Schiffer,  who  delii^s  the 
prppo^itiop,  makes  th^  following  exceptioiis :  [f) 

1.  When  a  suit  b  insdtuted  against  the  master)  4nd  he  en- 
flagfSB  lA  defending  it. 

2.  Wl^ep  he  contracts  in  his  own  name. 

3.  When  he  pledges  hi9  own  credit  Cfid/em)  particularly* 

4*  When  he  obligates  himself  and  his  heirs  for  the  payment' 
5.  When  he  has  exceeded  his  instructions— and, 
.6.  When  he  has  fraudulently  promised,  or  obligated  beyond 
what  he  knew  to  be  the  competency  of  his  owners. 

The  master  of  the  ship  Jane^  had  taken  in  at  Senegal^  a  car* 
.go  of  gum^  on  account  of  his  owners.  He  also  entftred  into 
articles  of  copartnership  with  the  Syndic  of  Senegai^  by  inriuc^ 
he  received  on  board  ^0,000  lb.  of  gum,  which  was  to  be  sold 
in  Europe,  to  fit  out  a  vessel  for  the  slave  trade.  The  Syndiq 
after  a  verbal  agreement,  proposed  to  go  to  Europe  himself. 
The  master,  however,  no  sooner  received  the  gum  on  board, 
than  he  set  sail  and  left  the  Syndic  behind.  He  put  into  Cowes, 
and  there  sold  the  20,000  lb.  of  gum,  and  justified  himself  with 
his  owners  for  putting  in,  under  the  contract  with  the  Syndic. 
He  obtained  his  discharge,  and  a  general  acquitunce.  In  the 
following  year,  when  the  ship,  under  the  command  of  another, 
arrived  at  Senegal,  the  Syndic  produced  simply  a  bill  of  lad- 
ing* by  which  the  former  master  acknowledged  to  have  receiv- 
ed on  board  20,000  lb.  of  gum,  for  a  stipulated  freight,  which 
he  promised  to  deliver  to  the  order  of  the  Syndic  in  Europe, 

(f)  psge  106. 
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and  the  ship  was  hereupon  condemned  for  the  payment  of  the 
value  of  die  20,000  lb,  of  gum,  costs  and  damages.  There  is 
no  question,  that  in  this  case  the  acquittance  of  the  owners 
could  not  avaul  the  quondam  master* 

Whatever  in  the  foregoing  general  review  of  the  duties  and 
rights  of  the  master  may  yet  be  defective^  we  shall  endeavour 
to  supply  in  the  following  chapters. 


CHAPTER  II. 


OF  THE  OTHER  FESSOllS  ON  BOARD,  BESIDE  THE  MASTER  OF 

THE  VESSEL. 


TdOOKp  Oc  Ontfial  lU«RtRCt» 

PoHDERAziONi  90pra  la  contraitcaione  ^tnarittima.^'^emvaj 
'  1750. 

Jntroductio  in  jus  nauticum^  auctorc  Weddjercop. — Fkns^ 
burgi^  17  57* 

The  Ibnner,  in  the  tdth,  lilb,  15th»  16(h,  md  17th|  md  the  Utter  in  the  lit  book, 
treat  most  largely  on  the  aalgeet  of  this  chapter,  aeoordmg  to  the  principles  of 
the  elder  maritime  law. 

Hussion  EmhargO'Report  of  Fisher,  vs.  WxtLD.'^Londonj 
1803,  in  8vo» 

This  book  cireomatantially  contains  all  that  is  important  in  regard  to  seamen's  wngei^ 
during  an  embargo.  There  k  to  be  fioond  a  simibu:  work  of  the  same  aathory  the 
learned  Mb.  Atcbbsov,  under  the  title  : 

Report  of  a  case  (Haveloci;,  vs.  Lockwood»)  ori  the  validity 
of  a  sentence  of  condemnation^  by  an  enemy^s  consul  in  a  neu* 
tral  port.'^Londonf  1800. 


X  HESE  are  distributed  into  Officers^  Pilots,  Mariners^  and 
Passengers.  Pilots  are  only  engaged  for  the  whole  voyage  in 
expeditions  to  the  Baltic^  or  other  seas,  abounding  in  islands, 
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or  in  voyages  to  remote  pahs,  or  in  the  cruizes  of  privateers. 
The  situation  of  passengers  on  boardf  is  equally  temporary.  The 
officers  and  men,  on  the  contrary,  are  generally  engaged  for  the 
whole  voyage,  and  constitute  the  ship's  crew,  in  the  proper  sense  • 
of  the  word.  With  these,  the  national  character  is  important, 
as  well  in  relation  to  the  prosperity  of  commerce,  as  to  the  laws 
of  prize.  In  most  countries,  the  officers  must  be  native  bom,  or 
adopted  citizens.  For  a  long  time  it  has  been  a  maxim  of  the 
.French  prize  law,  that  the  supercargo,  the  officers,  and  two  thirds 
of  the  crewsf  of  neutral  ships,  shall  not  be  of  an  enemy's  coun- 
try ;  \a)  and  this  maxim  still  prevails. 

The  Danish  prize  regulation,  of  March  ZBth,  1810,  (A)  rc- 
^uiredy  that  the  muster-roll  should  evidence,  that  neither  the 
master  or  mate,  nor  the  ship's  supercargo,  factor  or  commissary, 
nor  more  than  one  third  of  the  crew  generally,  were  enemy's 
subjects* 

The  English  Ukewise,  in  their  prize  adjudications,  have  not 
been  very  rigid  upon  this  point ;  but  they  lay  down  this  princi- 
]de,  that  by  long  and  continued  employment  in  an  enemy's  trade^ 
^n  enemy's  character  may  he  acquired ;  and  that  with  the  right 
of  citizenship^  a  fixed  domicil  must  be  coimected^c)  Yigilan- 
Hor-^erritz*  . 

Inth^  Pe^^rr^terf  Convention,  of  June  17th,  1801,  art  7,  (J) 
it  b  prescribed,  that  no  ship  shall  be  considered  as  attached  to 
the  neutral  flag  which  it  bears,  if  the  master  and  at  least  one 
half  of  the  crew,  are  not  subjects  of  the  nation,  whose  flag  the 
vessel  bears* 

After  the  nationality,  the  qualifications  of  the  seamen  are 
the  next  consideration,  and  the  laws  have  had  a  particular  view 
to  this  subject*  (e} 

(d)  Menmn^ff  Stutschriften,  Ster.  ThL  p^^  146. 
(6)  4  10.  Eitt.  d.  (c)  IMitumi  yol.  I.  page  13  and  17. 

(d)  Biowii'f  eonpendioiia  view  of  the  law  of  admiralty^  voL  3.  page  Sl^ 
(tf )  Ordenanzs  de  la  marine,  Ut.  3.  Tit  4.  Art.  I. 

•     -  16 
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The  mate  is  the  offictr  on  board-  next  io  rank  to  the  master 
Acrordmg  to  most  maritiine  laws,  he  must  have  made  sevenil 
voyages,  and  be  well  instructed  in  his  profession*  (/)  By  the 
Panish  code,  if  he  cannot  make  good  the  damages  occasioned 
by  his  ignorance,  he  forfeits  his  life,  (f)  In  England*  there  is 
no  provision  respecting  the  ipate ;  and  the  master  l^mself  b,  for' 
the  most  part,  at  the  helm.  Navigation  schoolsf  for  the  instruc- 
tion of  seamen,  are  now  yery  general*  Among  the  best  regu? 
bted.  is  the  one  at  Stockholm^  described  by  Flintbcrgf  in  his 
cutpmemary  upon  the  Sweaish  maritime  law;  (A)  and  almost 
in  all  countries,  mates  must  be  examined  as  such,  and  obtain  ^ 
^  patent.  Mata,  in  Denmark^  were,  together  with  masters^  ex* 
eropt  from  enrolment}  therefore  many  haye  attempted  to  slip 
through  an  examination,  that  were  but  ill  qualified  for  it,  and 
the  granting  of  patents  to  mates,  d^ring  a  war,  is  now  prohir 
bited. 

It  is  the  province  of  the  mate  to  9teer  the  vessel.  If  9  diflferr 
<snce  arises  between  him  and  the  master  respecting  the  course 
of  the  vessel,  the  master  is  npt  to  decide,  but  the  advjce  of  i^ 
plurality  of  the  ship's  officers,  including  him.  (i)  The  master 
and  mate  are  never  to  be  absent  from  the  vessel  at  the  s^mc^ 
time, ^except  from  absolute  necessity •  (J)  If  he  is  in  hpalth. 
he  IS  never  durini^  the  voyage  to  undress,  in  sleeping,  {i)  He 
is  to  record  in  the  lo^  book  the  course  pf  the  vessel,  and  evciy 
occurrence  of  the  ^ea,  and  voyage.  (/)  It  is  important  to  the 
owners,  that  every  thing  which  constitute^  gross  average,  or 
has  relation  thereto,  such  as  crowding  sail,  striking,  and  o^ber 

(/)  Abbott,  part  II.  ch.  I.  Ordenanzade  Bilbao,  24-^3. 

(^)  4te8  Bach,  Istes  Capitel,  Art.  5. 

(A)  FHntberg^a  commentar  Uber  das  Schwedische  Seeiecht,  Istc  Afathsilong^ 
^tt'8  Capitel. 

(0  Art  8.  Tit  4.  Liv.  2.  de  I'Drdonnance  de  U  marine.     ^ 

(i)  Art/TS,  des  Ruasia^hen  Seeredi^tea.  (k)  ConauU^  c^p.  6Q. 

(0  Or4omiance  de  la  marine*  dr-iT— 2»  ttmsifthcs  SseeGoht^  art«  7L  fb>i 
^kmanza  de  Bdbao,  24—70. 
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dtfltcdrieSy  and  accidents  of  the  sea,  shotdd  be  accumtely  no- 
ted. Ancient  marithne  laws  and  usages,  give  to  the  log-book 
^  same  authenucity,  as  to  any  proper  notarial  instrument,  (m) 
They  required  the  clerk  to  conduct  the  log-book,  who  was  spe- 
cially sworn  to  the  trust*  The  mate  receives  the  goods  on  boards 
'  keeps  a  regular  register  of  them,  and  gives  a  ticket  of  delivery 
or  receipt  in  recnm.  (n)  As  itis  the  duty  of  the  master  to  re- 
coive  no  Wares  badly  packed,  because  he  cannot  protect  him- 
tdf  against  the  consequent  responsibility  at  the  port  of  desd- 
nation,  (o)  the  mate  is  to  attend  to  this  particular^  in  the  delive- 
ry on  board,  in  the  aib^nee  of  the  master,  the  mate  supplies 
his  piace«  (j^)  By  the  maritime  law,  the  mate  is  httres  necessarius 
to  the  employment  of  the  master^  in  case  of  necessity.  (^)  (1) 
If  the  master  midertakes^  voyage  different  from  that  for  which 
he  has  engaged  the  mate,  who  declared  himself  incompetent  to 
the  voyage,  from  never  having  made  it  before,  the  master  must 
acquit  him  of  all  responsibility,  (r)  The  maritime  law  contains 
tsOxsy  prec^dfcnts  of  Che  nature,  and  extent  of  such  damages. 

By  the  ConsuUae  (1)  the  mate  is  required  to  be  upon  oath; 
which  k  likewise  exacted,  wherever  patents  are  granted. 

The  next  officer  tor  the  mate  on  board,  is  the  boatswain^  He 
has  the  care  of  the  tackk  of  the  vessel,  (2)  has  the  superinten- 
dence of  the  stowage  of  the  cargo ;  (3)  (yet  in  every  considera- 
1>1e  port  there  are  skilful  p^rsond  who  regulate  this^  under  the 

(m)  Tkti^a  Ponderazioni,  page  36. 

(»)  Rusfiidies  SeeAscht,  page  67  aad  6S«        (o)  Landrecht,  §  16. 34 
(Ji)  Preusaicbea  Seerecht,  §  1602i 

(g)  BMiuott,  toL  2,  page  337.  (r)  Danlsches  Seerecht,  4— 1>  5. 

(1)  Cap.  60.  (3)  Ordoimanoe  de  la  marine.  Lit.  2,  Tit.  S,  Art.  1.  Or- 

deaanzade  Bilbao^  2^-80. 

(3)  Preiusichea  LAndrecht,  4  1598.  Ordenanza  de  Bilbao,  24—80. 

(i)  Incase  of  aeaptareandrecaptare9thetnate,inthe  absence  of 

the  master,  is  said  to  have  a  rigiit  ta  hypothecate  the  ship  for  the  pur- 

'  pose  of  paying  the  salva^  to  the  recaptors.   1  Camp.  N.  P.  ci^  541. 
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inspection  of  the  master  and  other  officers ;)  aqd  to.  see  that  the 
orders  of  the  master  are  obeyed.  (4)  By  the.  old  maritime 
codes,  the  ship's  clerk  was  to  copy  the  ship's  journal  and  in* 
ventory  of  the  cargo,  and  his  place  was  conceived  so  impor- 
tant, that  a  relation  of  the  master  could  only  be  engaged,  widi 
the  consent  of  the  owner  and  shipper,  (f )  At  the  present  day, ' 
such  clerks  are  pnly  employed  in  EoBt' Indiam^tiy  or  other  brge 
vessels,  and  their  duties  are  clearly  laid  down  in  the  contrapt^ 

The  ship^B  surgeon  is,  moreover,  accounted  among  tfie  offi- 
cers of  the  vessel.  He  is  only  employed  on  board  of  iai;^ 
vessels.  He  must  produce  a  diploma ;  and  it  is  his  duty  to  pro- 
vide proper  instruments}  and  a  medicine  chest,  and  to  attend  to 
all  medical  cases  on  board  the  ship,  for  the  salary  which  he  re- 
ceives on  the  whole  voyage.  Yet,  for  malignant  and  coattgi- 
ous  diseases,  not  originating  on  board  the  ship^  he  is  to. receive 
an  extra  compensation.  {£)  By  the  French  laws,  he  is  requir- 
ed to  furnish  a  list  of  all  the  cases  on  board,  and  the  treatment 
of  them,  which  is  to  be  revised  by  a  boarc^  of  physicians  on  hi^ 
return.  [u\ 

Hitherto  very  little  has  been  done  by  any  government^  for  the 
care  and  preservation  of  the  health  of  its  seamen*  Few  ves- 
sels are  provided  with  a  surgeon  or  physician  ;  and  yet  in  all  voy- 
ages to  Senegal  and  other  unhealthy  climates,  such  a  precaution 
is  necessary.  We  have  known  cases,  in  which  almost  the  whde 
crew,  on  a  return  voyage  from  Senegal^  have  died  on  the  pas- 
sage ;  and  the  vessel  became  a  sport  to  waves  and  wind,  until 
accidental  assistance  was  received. 

In  northern  ports,  medicine  chests  are  generally  provided  by 
barbers^  when  it  ought  to  be  the  care  of  government  to  desig- 
nate an  intelligent  physician  or  apothecary,  in  every  portf  who 

C4)  Ordonnance  de  la  marine,  Liv.  3,  Tit  5,  Art  3» 
(«)  Daniscfaes  Seerecht,  4—1 — 14. 
(/)  SwediBches  Secrecht,  1— '15. 
(tt)  Mou£hei^9  bistitiitions,  page  212. 
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should  furnish  the  medicine  chests  for  the  various  climates,  with 
the  proper  inscriptions,  and  instructions  for  the  treatment  of 
diseases  incident  thereto.  Particularly  vessels  destined  upon 
hmg  voyages;  should  be  examined  by  a  board  oif  medicine,  to 
sec  chat  the  water  casks  are  prepared  Jo  resist  the  foulness  of 
the  water,  (a  common  evil  in  long  voyages ;)  and  that  the  dis- 
coveries of  our  own  times,  for  the  preservation  of  lives  at  sea, 
are  provided  and  used  on  board.  The  police  undertak€;3  to  see 
that  every  house  is  provided  with  fire  buckets ;  and  is  a  ship  of 
less  importance  to  the  sUte»  than  a  house  i 

The  Pilot  is  reckoned  anodier  among  the  officers  of  the  ship. 
He  has  the  regulating  and  steering  of  the  vessel,  and  if  he  is  en- 
gained  to  pilot  a  ship  into  some  port,  he  is  to  steer  the  vessel  in* 
As  long  as  he  is  at  the  helm,  he  has  the  command  of  the  vessel^ 
and  is  responsible  for  her.  (1)  If  he  is  only  taken  on  board  for 
dangerous  passages,  his  command,  and  responsibility  ceases, 
when  he  has  passed  them,  and  he  is  then  simply  to  be  consider- 
ed as  a  passenger.  Even  when  a  pilot  is  taken  for  the  whole 
voyage,  (as  upon  a  privateer's  cruize,)  he  is  not  always  placed 
upon  the  muster  roll,  but  is  protected  by  his  pilot's  certificate. 
If  the  master  refuses  to  take  a  pilot  on  board,  in  what  is  called 
pilot's  water^  he  renders  himself  responsible  for  the  consequent 


ifinhet>bl< 
(1)  One  vessel  ran  fcml  of  another,  by  which  the  latter  isastained 
considerable  damage.  The  vessel  which  did  the  injury  was  sailing 
out  of  the  haiboar  with  a  pilot  on  board,  and  the  masterwas  on  shore 
at  the  time  of  the  accident.  In  an'  action  by  the  owner  of  the  da* 
maged  vesBel,  against  the  master  of  the  other  vessel,  it  iiras  held  that 
he  was  not  liable ;  and,  that  a  pilot  while  on  board  of  a  !»hip,  has  the 
exclusive  direction  and  control  of  her,  and  is  considered  as  master 
pro  hoc  vice.  John.  JV*.  Fork  Reports,  305.  If  the  owner  be  on  board 
and  the  injary  done,  is  in  consequence  of  the  neglect  cf  the  pilot,  an 
action  will  lie  against  the  owner.  5  Bos.  and  PuUf  446< 
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eesf  (a)  This  role  is  otAy  to  be  taken  in  its  fullest  extent,  wben 
pilots  are  to  be  had  at  a  fixed  fee,  for  at  times  the  master  may 
meet  iridi  pilpts  who  have  no  settled  fees,  disagree  about  tht 
sum,  and  in  hopes  of  procuring  another,  he  refuses  to  employ  the 
first.  The  Hamburg  eode  (If)  does  not  compel  the  master  to 
engage  a  pilot,  in  waters  with  which  he  is  acquainted.  The 
Nanseatic  code  (c)  enjoins  a  penalty  of  one  ingot  of  gold,  if  the 
master  ventures  into  waters  not  sufficiently  known  to  himself| 
6r  his  mate.  EngHsh  ship  masters,  who  reside  at  Dover ^  Deal^ 
or  upon  the  island  Thanel,  are  permitted  to  make  the  Thama 
without  a  pilot  Generally,  the  employment  of  pilots  should  be 
more  strictly  enjoined,  except  in  the  coasting  trade.  As  most 
shipwrecks  occur  in  making  a  port^  the  pilotage  regulations  are, 
throughout,  recommendable ;  and  it  is  a  salutary  provision,  that 
.  where  there  are  pilots,  who  are  employed  at  a  regrular  pilotage 
fee,  those  vessels  which  engage  none,  but  sail  after  other  vesseii, 
or  venture  in  alone,  are  notwithstanding  liable  for  pilotage.  The 
pilots  are  to  be  made  acquainted  with  die  exact  depth  which 
the  vessel  draws,  or  they  are  not  responsible  for  accidents.  Ac- 
cording to  such  depth,  the  pilotage  is  estimatcrd,  and  there  are 
summer  and  winter  fees.  Pilotage  is  further  divided  into  or£* 
nan/  and  extraordinary.  The  last  is  usual  when  a  vessel  in* 
curs  average,  or  is  compelled  to  seek  a  port  in  distress,  whe- 
ther it  be  the  port  of  destination  or  not.  The  extravagance  of 
(Hlotage  is  one  of  the  grievances  of  commeroel  The  necessity 
IB  urgent,  tbat  diese  extravagant  charges  of .  pilotage  shouM  be 
lessened,  and  estimated  by  disinterested  persons ;  perhaps  bj^ 
like  English  law  of  quantum  meruit^  which  prevails  in  the  Cinque 
parts  I  moreparticularly  to  prevent  the  numerous  frauds  upon 
masters  and  owners.  Weitsen^  (d)  in  his  treatise  upon  insur- 
sipce,  pibposes,  that  the  oath  of  the  pilot,  beside  the  oath  of  the 

(a)  The  Shipnaster's  assistant,  page  170. 
(*)  Cap.  10.  Tit.  10.  (c)  3-18. 

(d)  In  tractato  de  Havana,  §  4. 
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inasier,  should  be  required.  By  the  DanUh^  (r)  Swedish^  (f) 
4Dd  Sanseaticiji)  codes,  oo  payment  ol  pilotage  is  recognized, 
that  is  DOC  supported  by  a  receipt*  B<U:  persons  acquainted 
with  maruime  affairs,  know  bow  mujch  credit  is  due  to  such  ' 
vouchers.  To  us,  a  law  which  should  prc^flcribe  th^  no  extra* 
ordinary  pilocage  ought  to  be  payable^  (ip  case  the  vessel  is  car- 
ried  into  port;  which  is  not  within  24  hours  after  the  arrival  of 
^e  vessel  awarded  in  the  form  of  indemnity  by  selected  par* 
tiest  of  which  award  the  master  should  be  furnished  with  a  co- 
if^,  seems  the  most  effectual.  This  would  only  leave  the  cases 
unprovided  for,  in  which  the  pilpt  quits  the  vessel  at  seaf  and 
b  such  casea,  the  master  might  justify  himself,  by  procuring 
^e  dcposiuons  of  his  officers,  in  regard  to  the  amount  paid. 

The  pilot  is  civditer  responsible  for  his  errours.  If  the  errour 
arises  irom  negligence,  and  he  is  unab^  to  repair  the  damage 
fuscaiord,  by  the  laws  of  Denmark^  as  before  remarked,  he  has 
incited  his  life.  (A)  Other  laws  are  equally  severe  in  punish- 
ing  the  piioCs  negligence,  (t)  The  obligation  to  take  a  pibt 
on  board  estends,  however,  only  to  vessels  in  the  course  of 
their  voyage.  So  the  King*^  Bench^  in  the  case  of  a  ship  which 
lay  in'  the  Thames^  with  part  ot  her  homeward  cargo,  and  the 
custom-house  officer  still  on  board,  decided,  that  the  mate^  wha 
undertook  to  ^er  and  lay  her  lower  down  the  river,  was  not 
fulyect  to  any  penalty.  (A)  The  same  principle  was  maintaiii* 
ed  iu  a  case  in  which  si  luaterman  attempted,  as  pibt»  to  move 
9  vesael  from  dangerous  moorings  higher  up  the  river,  to  obvi- 
ate the  danger,  in  wUoh  attempt  the  vessel  was  injured. 

^Nexi  fellowa  the  xufercargtu  Formerly,  merchaots  them<>~ 
aelves  sailed  with  the  cargo,  and  were  entitled  to  room  for  them- 
selves and  a  clerk^  if  they  paid  more  than  ten  ducats  freight.  (/) 
Those  who  engaged  the  most  freight,  obtained  the  best  birth,  (wi) 

(e)  5-7—1.  {/)  3—34. 

(J-)  12—1.  (A)  4-3-24— -4.1-i. 

m  Koll  d'Olerofi,  Cap.  25. 

Ot)  Bex  «•.  Jjambe^  Abbott,  part  II.  ch.  5. 

(0  CiBnaolAte^  76  and  77.  (m)  75. 


I  . 
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Hey  were  bound  to  advance  to  the  master  money  (n)  and  pro- 
visions^  (o)  if  he  required  either ;  (but  the  latter  were  to  be  re- 
placed in  the  next  port ;)  and  if  no  money  was  to  be  procured, 
a  part  of  the  goods  were  to  be  sold  for  the  purpose,  (j))  Except 
in  case  of  extreme  necessity^  the  master  was  not  allowed  to  put 
in  any  where,  without  their  assent.  (^)  At  the  present  day,  am- 
agent  of  the  shipper  or  shippers,  accompanies  the  vessel  in  dis- 
tant voyages,  and  is  called  the  supercargo.  There  is  sometimes 
a  second  or  under-supercargo.  The  cargo  is,  generally,  consign- 
ed to  these  in  the  bill  of  lading.  They  have  authority  to  sell 
and  purchase.  Their  contracts  in  this  respect  are  equally  bind- 
ing upon  this  principle,  tmder  the  rule  of  law,  by  which  the 
pxincipal  is  bound  by  the  acts  of  his  agent,  (r)  The  master,  in, 
every  thing  relating  to  the  cargo,  is  to  obey  them.  Barratr)*  of 
the  supercargo,  even  wjpen  the  master  and  supercargo  are  com- 
bined in  the  same  person,  is  not  accounted  a  barratry  of  the 
master.  («)  Wh  at  relates  to  the  birth  and  fare  of  the  super- 
cargo is  generally  stipulated  in  the  charter  party,  4ind  ibr  the 
most  part  he  is  entitled  to  every  thing  upon  an  equality  with  the 

master. 

Hereupon  the  passengers.  The  consulate  says  a  passenger 
18  one  who  pays  freight,  and  has  above  ten  quintals  of  baggage 
on  board.. (/)  At  present,  however,  every  person  who  pays  a 
stipulated  sum  for  his  passage,  or  is  on  board  in  any  ^hape,  even 
-free  of  charge,  and  has  neither  interest  in  the  cargo,  nor  belongs 
to  the  ship's  crew,  is  a  passenger.  As  they  are  not  attached 
to  the  crew,  they  are  seldom  put  upon  the  muster-roll.  The 
firdonnance  de  la  Marine  of  1681,  however,  expressly  prescribes 

(n)  104.  («)  106. 

{p)  105.  {q)  130.  (r)  Boucher'*  institutioM^  page  73. 

.  («)  Benecke,  Ster.  Th.  page  19a  (1)  (0  Cap.  3. 

(1)  If  by  the  law»  or  by  virtue  of  a  clause  in  th6  policy,  the  iosa« 
rer  is  answerable  for  the  fault  or  fraud  of  the  master,  such  responsi- 
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k ;  aad  it  UadviseaUe^ in  rdation  to  French  captures,  to  be  re- 
galated  accordingly*  It  would  be  prudent  in  them  to  procure 
passports  from  the  consuls  or  ministers  of  belligerent  powers  ; 
or  at  feast,  if  such  persons  are  resident  at  the  port  of  depar- 
tOK,  to  have  their  passports  verified  by  them,  upon  the  produc* 
tioD  of  proper  proofs  of  nationality*  (u)  A  particular  descrip- 
tioQ  of  passengers  are  seamen,  who,  from  shipwreck  or  other 
accident,  have  been  compelled  to  abandon  their  own,  and  work 
d^ir  passage  home,  in  another  vessel. 

Engluh  and  other  vessels  are  bound  to  take  home  with  them 
their  native  seamen  from  foreign  parts,  whether  they  may  have 
been  attached  to  native  or  foreign  vessels.  As  such  are  not  no- 
ticed  in  the  muster  roH,any  summary  identification  of  them  be- 
fore a  consul,  or  other  authority,  should  be  considered  a  suffi- 

(«}  Jbtmfi^t  Stiatschrifttn,  ^r«  Band,  page  374. 


bUity  refers  only  to  his  acts  as  master  of  the  ship,  and  not  such  as  he 
may  do  as  a  svpercargs,  being  intrusted  with  the  care  and  superin* 
tendance  of  the  caig<vin  addition  to  the  direction  of  the  ship.  iPor  > 
tiie  snpercaigo  whom  the  insured  sends  with  die  ship,  to  secure  the 
ad vantageoas  disposal  of  the  shipment,  and  the  purchase  of  the  re- 
tain cargO)  &c.  is,  without  question,  a  person  who  supplies  the  place 
of  theiAsared,and  for  whose  faults  the  insurers  are  not  responsible. 
^  liien^he  master  of  the  ship,  with  his  capacity  as  such,  comUnes  the 
character  ef  supercargo,  it  is  certainly  to  be  distinguished,  whether 
the  act  comoutted  was  as  master  or  supercargo,  if  it  is  intended  to 
aacertsin  whether  such  act  is  to  operate  against  the  insurers,  or  the 
ownaen.  £i»er.  I— *sro.  If  the  supercargo  assumes  the  name  of  a 
3ecoDd  master,  or  second  mate,  as  sometimes  happens,  yet  such 
change  of  name  effects  no  alteration  in  the  obligations  of  the  insu- 
rer. Therefore  if,  for  instance,  at  the  request  of  such  supercargo,  a 
deviation  is  made  from  the  course  of  the  voysge,  the  responsibility 
vi  the  insurer  ceases,  because  the  deviation  is  to  be  construed  as  if 

at  the  request  of  the  insured  himself.— Vide  BeitecA^e,  foe.  ci^^ 

\7 
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cienc  jastification  in  a  court  of  justice,  to  any  master  of  an 
armed  vessel ;  or  in  cases  of  capture.  The  transportation  of 
passengers  is  extremely  dangerous  in  time  of  war ;  particular- 
ly if  such  passengers  are  born  of  a  belligerent  country.  We  re- 
collect a  case  at  Altona^  where  the  owner  of  a  ship  permitted 
an  inhabitant  of  SU  Domingo  to  take  passage  in  his  vessel  to 
that  island.  OS  Cape  Francois^  the  vessel  was  brought  to  by 
an  English  privateer^  and  every  thing  else  was  found  to  be  re- 
gular. The  captors  were  about  to  quit  th^  ship,  when  the 
Frenchman  was  discovered  by  a  seaman ;  upon  which  the  vessel 
was  carried  into  Jamaica^  and  after  numerous  difficulties,  at 
length  released ;  and,  in  the  end,  by  average  and  costs  of  suit, 
incurred  an  expenditure  of  ten  thousand  rix  dollars.  In  con-* 
sideration  of  this  and  other  similar  cases,  we  would  generally 
recommend,  that  no  passenger  of  a  belligerent  nation,  be  permit- 
ted to  sail  in  a  neutral  vesseL 

The  Consulate  remarks,  that  the  master  is  to  take  the  pas- 
senger  to  the  place  contracted  fon  (o)  If  he  curtails  the  voy« 
age,  the  passenger  pays  only  pro  rata  tttneris.  {vi)  So  decided 
in  Gemta^  in  the  case  of  the  ship  TragRa.  If  the  master  has 
designated  the  day  of  departure,  and  prolongs  it,  he  is  respon- 
sible for  any  damage  the  passenger  thereby  sustains.  If  the 
passenger  absents  himself  without  agreeing  upon  the  time  of 
departure,  or  if  he  is  not  ready,  or  does  not  appear  at  the  time 
appointed,  he  has  no  resort  against  the  master,  however  much 
he  may  have  paid  in  hand,  {x)  Sf>,  when  he  would  abandon 
the  voyage,  after  agreeing  upon  the  freight,  [y)  On  board,  he 
is  to  obey  the  master,  and  may  not  withdraw  himself  from  con- 
sultation or  necessary  labour^  when  required,  (z)  If  he  died 
on  board,  the  Consulate  decreed  his  best  suit  to  the  mate ;  (a) 
his  bedding  and  other  cloathing  to  the  master^  an4  his  kn^fe 

(t»)  114.  (w)  Tiwya,  page  60. 

{x^  Cons.  c.  114  and  Preusa.  Seerecht,  §  1747.        (jf)  Cons,  c  119. 

<s)  Cons.  c.  120,  and  Freuaa.  Beerecht,  §  1763.      (a)  Gon^.  c.  111^5 
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and  bek  to  the  boatswain.  The  divUion  of  apparel  was  like« 
wise  usual  on  board  of  English  vessels,  {b)  Most  general^, 
die  master  is  to  take  an  inventory  of  the  effects  of  the  deceas- 
ed ;  and  to  make  a  declar^ftion  of  the  fact  of  his  death  to  the 
consul*  or  other  authority  at  the  port;  an^  to  proceed  with  his 
dfects  according  to  the  laws  of  his  own,  or  the  country  to  which 
the  estate  reverts. 

The  Ordonnance  ik  la  Marine^  contains  (c)  similar  provi* 
sions,  clearly  and  distinctly  laid  down ;  and  authorizes  the  mas- 
ter to  dispose  of  such  estate  of  the  deceased  as  was  destined  for 
a  market,  and  to  take  home  a  return,  venture;  in  which  case, 
he  is  permitted,  besides  his  freight,  to  demand  a  commission. 
It  recognizes  the  validity  of  a  testament  made  at  sea,  and  dur- 
ing a  voyage,  conditioned,  that  it  is  not  made  in  favour  of  the 
officers  of  the  vessel;  that  it  is  written  and  signed  by  the  testa- 
tor himself ;  or  is  dictated  in  the  presence  ol  the  ship's  clerk 
and  three  witnesses,  who  shall  subscribe  it  with  the  testator; 
or  if  he  cannot  write,  make  his  mark  to  that  effect.  These 
testaments  extend  only  to  goods  on  board ;  and  are  only  valid 
in  case  the  testator  dies  during  the  voyage  in  which  they  are 
made. 

^  The  Soman  law  was  express :  In  the  fleet  all  seamen  are 
soldiers,  and  without  doubt,  they  ms^  make  military  testa* 
meats,  (jt) 

The  Pruisian  laws  {e)  allow  to  seamen  the  right  of  military 
testaments ;  and  give  validity  thereto,  when  the  party  either 
dies  at  sea,  or  so  soon  after  getting  into  port,  as  to  render  it 
impracticable  to  repeat  or  ratify  the  same,  in  the  legal  form  pre- 
scribed at  land.  (/) 

W  The  Shipmaster's  AMistant,  page  154. 
(e)  Lib.  3.  Tit.  9. 

(d)  L.  1.  D.  da  boo.  post,  ex  tettame&to  militant 
(*)  lit  Part  12.  tit.  ^  305. 
(/)  Same,  *  aor. 
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In  relation  to  the  competency  of  passengerii  as  witoesiesi 
Sir  /..  Jenkins  remarks,  that  whan  a  vessel  is  captiwed,  the 
marine  law  sets  a  great  value  upon  their  testimony,  where  tbqr 
are  not  interested  in  the  success  of  flie  suit,  {g) 

If  a  passenger  has  given  any  of  his  effiscts  into  the  custody 
of  the  master;  with  respect  to  these,  he  has  the  same  reasedy 
with  the  other  freighters.  If,  however,  he  has  tfaem>  in  his  own 
custody,  the  master  is  only  responsible  for  losses  or  damageS| 
accruing  through  the  fault  of  himself  or  his  men.  (A) 

The  trunks  and  efiects  of  passengers  are  included  m  the  adr 
justment  of  general  avex^ge.  The  case  does  not  often  occui^ 
but  when  it  does,  the  question  arises,  by  what  standard  shaU 
they  be  estimated*  Clairac^  in  his  commentary  upon  die  Rolk 
of  Okron^  says :  (t) 

The  passengers  are  required  to  have  produced  to  the  master^ 
previous  proofs  of  die  contents,  or  obtain  indemni^  only  for 
the  value  of  the  empty  trunk.  Emerigon  requires  the  oath  of 
the  party,  to  cortx>borate  the  value  of  an  artide,  eveft  when 
tmquestioned*  {k) 

A  passenger,  who  is  seized  wMi  a  contagious  disease  oa 
board,  must  content  himself,  by  the  Prussian  law,  (/)  to  be  pal 
on  shore  at  the  first  inhabited  place*  This  is  only  to  be  vHidcr- 
stood  when  the  disease  originates  with  tha  passenger* 

If  the  master  discovers  that  a  passenger  has  fled  tor  ti^assn 
or  insurrecdon,  it  is  his  duty  to  arrest  hitti,  fm)  (li  e^  ii^  case 
they  are  subjects  of  the  same  nation.)  ^ 

Th^re  are  four  methods  of  engaging  mariners : 

1.  For  the  outward  voj^ge,  and  return  togedier  i 

2.  Monthly,  during  the  conunuance  of  the  voyage ; 

(j^)  Life  of  SirL.J.  ToL^S.  ^755.  HMid4Hicli  des  SearecbLt^  Uter 
BandjLp.  45. 

(h)  Pr€UM9ich€9  Seereckty  %  1760»  fc  €L 
(0  Art.  8.  Not  34^  p.  44. 
1(h)  Tome,  1.  p.  646. 
(0  3ter  TheiL  Ster  Tit  %  IfSS.  (m)  §  1765. 
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^  5«  For  ashiM  in  the  pro&it ;  and 

4*^  For  a  proporaoa  oK  the  freights 

The  tw»  fifat  an  pvt^perly  contraf^ta  fior  hire,  the  latter  con* , 
tncta  of  partnerahip.  The  contract  far  monthly  wages  is  now 
the  anost  usual ;  formeriy  the  stipulatioo  for  the  whole  Toyage 
waa  aaoat  frequent*  *  Of  the  others,  the  third  is  geoeraily  in  use 
m  pnmtteeriiig,  and  in  the  fishing  trade.  It  would  lead  us^.  how- 
arer,  too  fiw,  lo  go  circumstantially  into  dib  subject.  We  shall 
therefofe  return  t^  the  most  usoaL 

The  JUioha  contmct  is  to  diis  effect:  to  perform  the  stipu- 
ktad  voyage  id  the  capacity  requnred  on  board  the  ship  >  , 
commanded  by  *■■  ■  ■ ",  or  whoever  on  his  death  or  removal, 
soppMea  his  plaee  ;  noting  the  sum  of  wages  received  in  hand^ 
fay  which  the  rest  b  to  be  regulated*  The  crew  bind  them* 
aelvea  to  be  on  board  immediately  after  their  engagement. 
The  contract  recfoires^  Aat  one  half  the  crew,  inchidiDg  an  offi* 
eer,  skonU  always  be  on  board  at  the  port  of  departure,'  and 
file  wkala  crew,  when  the  master  requires  it;,  diat  after  eight 
oMock-  m  the  evenkigv  no  firs  shall  be  kindled  in  die  cainbooae^ 
OP  If  ghs  on  beard,  and  that  no  prohibited  articles  shall  be  taken 
fimm^  or  pot  on  hoard  the  vesad ;  that  none  of  the  crew,  nct^ 
Iher  <M  shave,  nor  upon  the  Elbe^vte  to  leave  the  ship  without 
permiBoion  of  ilie  master^  under  the  penalty  of  six  marks.  If 
tUa  oceulTB  notwithatainduigy  the  master,  widun  twenty^four 
keuvs^  is  to^ apprize  the  jAaa£,  (l)  or  he  ia  otherwise  not  reapoa- 
rifcte  ibr  him,  if  he  deaert.  Upon,  the  return  of  the  vessel,  and 
sftcF  she  has  been  moored*  the  crew  sure  to  clean  the  ship  to  the 
of  die  master,  before  any  seaman,  imder  the  penalty 


(1)  An  officer,  in  many  northern  European  ports,  in  the  nature  of 
a  iMUr-haXliff^  who  saperintends  the  police  of  seamen ;  and  at  Ham- 
hurg^  is  answerable  for  them^  antil  they  pass  the  lowest  baoy  upon 
flie  river. 
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of  six  marksi  can  demand  his  wages.  No  person  is  ta  demand 
money,  or  his  discharge  of  the  master,  at  sea.  AU  are 'most 
solemnly  bound  to  do  their  duty  in  the  capacity  specified.  They 
are  to  permit  no  interloper,  or  any  person  who  has  no  employ- 
ment on  board  of  the  vessel,  to  come  among  them*  A  trans- 
gressor herein,  forfeits  nine  marks,  and  any  other  who  conceals 
it,  nine  marks.  None. of  the  crew  are  allowed  to  take  their 
chest  on  shore,  until  examined  by  the  master  or  mate,  under 
forfeiture  of  two  months'  wages ;  and  any  other  permitting,  or 
conniving  at  it,  forfeits  one-half  month's  wages. 

The  English  ship's  articles,  which,  like  the  Pntsatim^  are  a 
private  agreement,  besides  similar  provisions,  contain  the  stipula- 
tion,  that  an  unauthorized  absence  of  24  hours  shall  be  tanta* 
mount  to  desertion ;  that  every  lawful  order  of  the  commander 
of  the  vessel,  for  the  ciFcctual  government  thereof,  tending  to 
suppress  immoralities  and  vices  of  every  description,  may  be 
enforced,  under  penalty  of  a*^  forfeiture  of  all  the  wages,  and  all 
the  property  on  board  of  any  such  refractory  seaman ;  that  every 
mariner  is  responsible,  at  the  return  of  the  vessel)  for  inventori- 
ed articles  entrusted  to  him ;  that  he  is  not  to  sleep  on  shore  ; 
but,  during  the  day,  is  to  be  engaged  in  the  discharge  of  the  car- 
go, and  at  night  ready  for  any  watch  duty,  which  the  master 
may  designate ;  that  when  a  mariner  is  ordered  by*the  master  to 
accompany  a  lighter,  he  is  to  remun  with  it  until  the  goods 
are  discharged  from  the  lighter^  into  the  crane,  and  is  entitled 
to  2s.  6d.  for  every  lighter  thus  discharged—* But  if  the  lighter 
lays  longer  than  24  hours,  the  watch  from  the  ship's  crew,  if 
the  goods  are  afterward  safely  delivered,  is  entitled  to  2s»  and  Od. 
for  every  24  hours  he  is  detained  at  the  lighter. 
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The  foDowing  is  the  nature  of  the  blank  ship's  articles  : 


Time  and  pface 


^<ame 

of  the 

party. 


OccU' 
potion. 


Mime  oftke 
pa^ty  'who  earn 
him  ouhocribe. 


tmoney 

paidin 

hand. 


Wageo  by 

the  month 

or  for  the 

voyage. 


Jtmetint 

of 

•wage* 


In  Sweden  the  contract  is  made  with  the  mariners  singly,  be- 
fore an  authorized  noury»  and  the  contract  contains  only  the 
general  duties,  leaving  the  others  to  the  provisions  of  the  law.  (0) 
Similar  contracts  for  wages  prevail  in  Norway,  (p) 

The  French  contract  for  wages  is  likewise  in  writings  and  is 
either  connected  with  the  muster  roll,  or  separate. 

American  ship's  articles,  as  they  are  termed,  are  accompanied 
by  the  act  of  congress  of  yuii/  20M,  ir90,  for  the  government 
and  regulation  of  American  seamen— -As  they  differ  somewhat 
Irom  the  stipulations  in  other  ship's  articles,  we  shall  sute  an 
abridgment  of  the  essential  contents  of  them. 

$  1.  That  the  master  of  every  vessel  of  the  burden  of  50  tons 
or  upwards,  shall,  before  he  proceeds  on  a  voyage,  make  an 
agreement  in  writing,  or  \j\  print,  with  every  seaman  on  board 
fXkch  vessel  (except  q)prenuces  and  servants)  declaring  the  te- 
nor of  the  voyage  ;  or,  in  default  of  such  contract,  pay  the  high- 
est wages  which  have  been  given  at  the  port  within  three  months 
before  the  time  of  shipping  such  seaman,  upon  a  similar  voyage ; 
and  forfeit  moreover,  twenty  dollars  for  every  such  seaman^  not 
contracted  with. 

$  2.  At  the  foot  of  every  such  contract,  there  shall  be  a  me- 
morandum made  of  the  day  and  hour  on  which  such  seaman  is 
to  render  himself  on  board ;  and  for  every  hour's  neglect,  such 
seaman  b  to  forfeit  one  day's  wages.  And  if  such  seaman  shall 
whoUy  neglect,  or  after  rendering  himself  on  board,  shall  ab- 

(fi)  In  American  coatncti*  the  lecority  subicribes  in  this  column. 

(•)  FUniherg^o  oominentAr-  dei  Sckweditchen^  Seeiechtet,  Istes  cap :  page  7. 

iP)  NjFcste  tk^yperix>gi  XiSbenhavn,  IdOT,  page  i37. 
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scond  or  deseit,  he  sfaaH  forfeit  a  Bum  equal  to  tbat  which  shall 
have  been  paid  him,  ia  advance,  beside  ihe  auia  so  advanced,  to 
the  master^  owner,  or  consignee  of  such  ship. 

§  3.  If  the  mate  and  majority  of  the  crew,  after  the  voyage  is . 
began,  and  before  the  ship  has  left  the  land,  discover  that  the 
ship  is  too  leaky,  or  is  otherwise  unfit  in  her  crew,  body,  uckle, 
appUrel,  furniture,  provisions  or  stores,  to  proceed  on  the  voy- 
age, the  commander  shall,  upon  request,  stop  at  the  nearest  and 
most  convenient  port,  to  have  the  same  inquired  into  by  threfc 
persons  skilful  in  mariume  affairs,  under  the  authority  of  the 
judge  of  the  district  court,  or  some  justice  of  the  peace  of  the  city* 
And  upon  the  report  of  such  three  persons,  such  judge  or  justice 
shall  endorse  his  judgment  thereon,  whether  such  ship  is  able  to 
proceed,  and  if  not  whether  such  repairs  can  be  made  where  the 
vessel  lies.     If  such'  complaint  has  been  without  foundation,  then 
upon  the  decree  of  such  judge,  the  master,  owner,  or  consignee 
of  such  vessel,  shall  deduct  the  amount  of  reasonable  damages, 
from  the  wages  growing  due  to  the  complsdning  seamen.     If 
after  such  decree^  any  of  the  seamen  refuse  to  proceed  on  the 
voyage,  he  may  upon  warrant  of  the  judge,  be  committed  to  the 
common  jail  of  the  county,  until  he  shall  have  paid  double  the 
sum  advanced  to  him  at  the  time  of  signing  the  contract,  with 
all  cost  and  charges. 

$  4.  Any  person  harbouring  or  secreting  a  seaman,  know* 
ingly,  forfeits  ten  dollars  for  every  day  he  so  harbours  him^ 
one-half  to  the  prosecutor,  the  other  half  to  the  United  States^ 
and  no  sum  exceeding  one  dollar,  shall  be  recoverable  from  a 
seaman,  contracted  during  tlie  time  he  belonged  to  a  ship,  un« 
til  the  voyage  of  such  ship  is  ended. 

§  5.  If  a  seaman  after  signing  such  contract,  absent  himself 
from  the  vessel  without  leave,  the  mate  shall  make  an  entry 
thereof  in  the  logbook,  and  for  every  twenty-ibur  hours  ab- 
sence, he  forfeiu  three  days  wages ;  and  if  absent  more  than 
forty*eight  hours  al  one  time,  all  ihe  wages  due  lo  4iim)  and  99 


r- 


^utp,  ft.  MARINERS  AND  OTHERS.  137 

Us  gcKxb  and  chattels  on  board  the  said  vessel,  or  io  any  store 
where  they  may  have  been  lodged  at  the  time  of  his  desertion^ 
and  is  liable  to  the  owners  for  all  damages  which  they  may  sus- 
tain by  being  obliged  to  hire  another  in  his  place. 

$  6.  The  aeaman  is  entitled  to  demand  one  third  of  the  wagea 
which  may  be  due  to  him  at  every  port  where  the  vessel  shJl 
deliver  her  cai^go,  before  the  voyage  be  ended,  unless  the  con<- 
trary  be  expressly  stipulated  in  the  contract ;  and  as  soon  as 
the  voyage  is  ended,  and  the  cargo  and  ballast  fully  discharged, 
every  Sffaman  ahall  be  paid  the  wages  which  may  be  due  him 
within  ten  days  after ;  and  in  case  of  refusal,  proceedings  may 
issue  against  the  veaael  and  the  owner  for  the  recovery  of  them. 

$  7*  If  »  seaman  desert  at  any  port  or  place,  the  n>aater  may 
have  him  apprehended*  and  have  him  committed  to  the  common 
jail  of  the  city,  there  to  remain  until  the  vessel  shall  be  ready  to 
proceed  upon  her  voyage ;  and  deduct  all  costs  of  commitment, 
firom  the  wagps  due  such  seamen. 

^  8.  Every  outward  bound  ship  of  150  tons  and  more,  shall 
be  provided  with  a  medicine  chest,  put  up  by  some  apothecary 
of  known  reputation,  and  accompanied  by  suitable  directions, 
and  •^^mim»ifl  and  supplied  with  fresh  medicines  by  the  same, 
er  aome  other  apothecary,  at  least  coQe  a  year ;  otherwise  the 
master  is  to  provide  and  pay  for  all  advice,  attendance,  &c.  of 
any  physicians,  to  the  crew^  at  ports  or  places,  where  the  vessel 
may  stop,  without  any  deduction  from  the  wages. 

$  9.  Vessels  bound  across  the  Atlantic^  must  have  t>n  board 
and  well  secured,  at  least  sixty  gallons  of  water,  one  hundred 
pounds  of  salted  meat,  and  one  hundred  pounds  of  ship  bread 
for  every  person  on  l>oard  of  such  vessel ;  besides  such  other 
provisions,  stores  &c.  as  shall  be  put  on  board  by  the  master  or 
passengers ;  and  in  like  proportion,  for  longer  or  shorter  voyages. 
And  in  case  the  crew  of  any  vessel  thus  unprovided,  shall  be 
put  upon  short  allowance,  the  master  or  owner  is  to  pay  to  each, 
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one  day's  wages,  beyond  the  wages  agreed  upon,  for  eirery  day 
they  shall  be  so  allowanced. 

By  the  Sfianish  laws,  no  seaman  is  to  go  on  shore  after  his 
cng'<&gc>nenty  without  written  permission  from  the  master;  (j) 
and  must  communicate  to  the  master^  every  irregularity  of  this 
kind,  under  the  penalty  of  2  ducats.  (0 

By  the  Wyabian  law,  the  party  was  freed  from  the  contract 
of  hire,  in  the  following  cases : 

t  •  If  after  subscribing  the  same,  he  purchased  a  vessel  himseUv 

2.  If  he  became  engaged  as  master  of  another  vessel* 

3*  If  he  subsequendy  married. 

Pothter^  («)  however,  remarkes  correctly,  that  the  latter  is  ng 
longer  permitted,  and  in  the  former,  an  indemniQr  is  always 
due  to  the  owner  on  the  discharge* 

Every  seaman  must  understand  the  business  for  which  he  has 
engaged.  The  Danish  code  {t)  prescribes  that  if  any  seaman 
IS  convicted  of  the  contrary,  he  shall  forfeit  all  his  wages,  et  alte^^ 
fumtantutn;  and  in  case  they  have  no  money,  if  the  master 
.does  not  pardon  them^  they  may  be  thrice  keelhauled. 

The  Swedish  code  (u)  determines,  in  this  case,  the  forfeiture 
of  the  advance,  and  one  half  of  the  wages,  if  the  seaman  ha» 
engaged  for  the  voyage ;  and  if  by  the  month,  a  month's  wages* 

Most  maritime  laws  contain  similar  prov'isions. 

The  mariners  are  to  obey  and  support  the  master  in  all  things; 
at  sea  and  on  land,  (v) 

To  hafve  a  general  view  of  the  duties  and  privikges  of  the 
crew,  as  far  as  they  have  not  yet  been  adverted  to^  we  shall  sub- 
join some  articles  of  the  Cbde  de  Commerce^  or  the  former  Or* 
donance  de  la  marine  of  1681,  as  the  most  perfect  system  upon 
this  subject ;  and  note  its  variance  from  others  when  such  vari- 
ance occurs. 

\ 

{q)  Ordenanza  de  Bilbao^  34—93.  (r)  33—98. 

(•)  Pothier  tur  les  contrats  de  leuage  maritimeSt  T.  3.  Sect*  1.  If6. 175*^ 

(r)  4—1—4.  (tt)  Itt  part,  6th  cap. 

(v)  ConBolato  del  mare,  cap.  158  and  159. 
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According  to  the  Code  deCommercef  the  master  or  crew  can 
upon  DO  pretext  ship  merchandise  on  board  for  their  own  pri» 
vate  account^  without  permission  of  the  owners,  and  without 
paying  freight  for  the  same,  imless  otherwise  stipulated  in  the 
articles,  (w) 

Thia  reguladon  should  be  generally  adopted,  because,  as  here- 
tofore remarked,  no  uniform  regularity  can  be  otherwise  ob- 
served in  respect  to  revenue  laws,  particularly  in  relation  to 
adventures. 

The  Consulate^  in  the  infancy  of  commerce,  on  the  contrary, 
conceded  this  privilege  to  the  master,  {x)  Before  the  cargo 
Iras  taken  in,  a  space  was  allotted  for  the  purpose,  which,  how- 
ever, without  the  consent  of  the  owner,  could  not  be  transferred 
lo  another,  {y) 

The  Hanaeatic  code  allows  the  sale  of  the  venture  only  at  the 
port  of  discharge ;  but  the  owners,  (according  to  the  Danish^  {z) 
the  frefghter^  have  the  right  of  pre-emption,  (a)  The  ven- 
ture contributes  nothing  to  average ;  {b)  and  in  Hamburg  is  ex- 
empt from  duties,  (c) 

The  old  maritime  laws  attached  to  such  ventures  peculiar 
privileges,  and  the  WysUan  remarks,  that  if  any  of  the  crew 
has  substituted  a  cask  of  water  in  the  place  of  his  venture,  and 
it  is  dufown  overboard  from  necessity,  it  is  to  be  estimated  in 
average  as  wine. 

In  later  times,  ventures,  as  before  remarked,  in  consequence 
of  frequent  abuses  haVe  been  nearly  abolished,  except  in  long 
voyages ;  and  therefore  are  most  prevalent  among  the  Ameru 
cans. 

If  die  voyage  is  abandoned  from  the  fault  of  the  master,  or  the 
owners  or  freighters  before  the  vessel  sails,  the  mariners,  whe- 
ther employed  by  the  month  or  for  the  voyage^  are  to  be  paid 

(v}351.  (a:)C5»p.l33. 

(y)  DSlntflches  Seerecht,  4—1—29.  {9)  4-1—38  (a)  13    5. 

(»)  Danisches  Seerecht,  4-3-11.  (c)  Lan^enkeckf  ad.  S— U. 
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according  to  the  number  6f  days  they  have  been  engaged  in  the 
equipment  of  the  vessel.  What  they  have  received  in  advance 
is  retained  in  fieu  of  damages;  and  if  nothing  has  been  paid  in 
advance,  they  are  to  receive  a  month'is  pay  as  an  indemnity,  (d) 
If  the  voyage,  however,  is  abandoned,  after  its  inception,  the 
seamen  who  have  engaged  for  the  voyage  in  the  whole,  are  to 
be  paid  what  is  due  to  them,  in  virtue  of  their  contract.  The 
seamen  engaged  by  the  months  obtain  their  wages  fer  the  dme 
they  have  served ;  and  moreover,  as  an  indemnity,  one  half  of* 
the  wages,  for  the  presumed  duration  of  the  remainder  of  the 
voyage,  for  which  they  had  engaged. 

The  crew  of  the  vessel,  whedier  engaged  monthly  or  for  the 
voyage,  are  moreover  entided  to  passage  money  home,  to  the 
original  port  of  departure,  if  the  master,  owner  or  freighter, 
cannot  procure  them  a  passage. 

The  Swedish  code  contains  similar  provisions,  (e)  The 
Wysbiany  as  it  treats  only  of  contracts  for  the  vo^ge,  (/)  sayS;, 
that  before  the  departure  of  the  vessel,  the  seaman  shall  be  en* 
titled  to  one  half,  after  her  departure,  to  the  whole  of  his  wages. 
So  also  the  Jianseatic  code,  (g) 

If  the  intercourse  with  the  port  to  which  the  vessel  is  desdn* 
ed»  be  prohibited  ;  or  the  vessel  before  the  inception  of  die 
voyage  is  embargoed  or  detained  by  order  of  the  government; 
the  crew  are  entided  to  no  more  than  days  wages  for  the  time 
spent  in  fitting  out  the  vessel,  (A). 

The  Danish  code  (t)  allows  one*fourtfa,  when  the  seaman  is 
engaged  ybr  the  vct/age.  So  likewise  the  Swedish,  (j)  If  how- 
ever, they  have  shipped  by  the  month,  no  more  than  the  wages 
earned,  even  if  the  vo3rage  has  commenced. 

If  an  interdiction  of  commerce,  or  arrest  of  the  vessel  occurs 
during  the  voyage ;  in  the  first  case,  the  ship's  crew  are  to  be 

(d)  Code  de  commerce,  §  252.  (tf)  1—5.  (/)  3—44. 

(^)  Hanseatisches  Seerecht,  3-^7. 
(A)  Code  de  commerce,  §  258.      (0  1— 5.      (/)  1-4—32. 
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padd  ID  propoitigii  to  the  time  they  have  served.  Buti  in  aift 
arrest,  the  vrages  of  the  crew  engaged  monthly,  continue  dur- 
ing the  detention,  (1)  and  those  engaged  for  the  voyage  are 
paid  according  to  the  stipulation  of  their  contract,  (k) 

The  fiojuralsc  code(/)  determines,  that  it  shall  be  left  to 
die  award  and  discretion  of  third  perums,  whether^  and  what 
damages  are  sustained  in  such  cases* 

Upon  the  repeal  of  the  Russian  embargo  of  1801,  the  con* 

tention  was  kept  up  in  England^  between  seamen  and  their 

owners  for  several  years,  whether  a  seizure  under  that  act  was  to 

be  considered  a  capture,  or  simply  an  embargo ;  and  in  the  case 

of  BaUe  vs«  Thompson^  IjorA  EUenbortmgh  said,  (m)  ^  I  know 

of  no  case  where  property,  detained  y^re  retaliomsf  and  after* 

wards  restored,  has  been  considered  as  captured ;  or  in  which 

the  consequences  of  capture,  as  dissolving  a  contract  for  freight 

and  wages,  have  been  considered  as  attaching.    Seizurt,  even 

batlik  setzurm^  is  not  necessarily  capture^  though  such  is  iu 

usual  and  probable  result.     The  ultimate  act  or  adjudication 

c»f  the  state  by  which  the  seizure  has  been  made,  assigns  its 

proper  and  conclusive  quality  and  denomination  to  its  own  ori* 

gioal  proceeding.     If  it  condemn  in  such  a  case,  it  is  a  capture 

ab  initio  i  M  it  award  restitution,  (as  the  ordrr  of  the  5th  of 

June,  1^1,  expressly  does,)  it  pronounces  upon  its  own  act,  as 

jwt  being  a  valid  act  of  capture.     It  makes  no  material  differ* 

ence  for  this  purpose,  whether  the  restitution  were  awarded  by 

die  government  as  an  act  of  the  state,  or  by  any  of  the  ordi- 

(ib)  Code  de  Commerce,  h  254. 

<0T.  4-23. 

(m)  Abbott,  p.  515.    Further,  4th  East,  558. 


(1)  Wages  are  dae  to  a  mariner  during  the  time  that  the  vessel  is 
detained  in  a  forei^  port  by  an  embargo.  Vide  HalPs  Law  Jour. 
137.    3  Bm.  &  A(U.  433, 
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nauywuits  of  civil  judicature.  The  acts  in  questioii,  do  not 
amount,  according  to  the  result  of  diem,  to  a  case  of  capture ; 
aatuming,  that  one  of  such  effects  would  be  to  dissolve  con- 
tracts of  affreightment  and  wages,*'  He  further  remarkedi 
that  the  absence  of  the  mariners  could  not  effect  a  forfeiture  of 
their  wages  |  because,  such  absence  was  involuntary,  and  the 
act  of  a  higher  power>  the  jRussian  government.  ^  But  even 
if  that  were  m^re  questionable,  his  being  received  on  board 
again  as  soon  as  the  master  was  in  a  condition  to  receive,  im- 
ports a  recognition  on  the  part  of  the  master,  that  he  and  the 
sailors  then  stood  in  their  original  reladve  situation  to. each 
ether,  under  the  articles  by  which  that  relation  was  consti* 
tuted.*' 

If  the  voyage  is  prolonged,  the  wages  of  the  mariners  who 
have  engaged  for  the  voyage  generally,  are  increased  in  pro- 
portion, (ii) 

The  Danish  law  (o)  observes,  that  where  thewoyage  is  en- 
larged by  a  different  destination,  the  wages  of  the  seamen,  who 
are  bound  to  follow  the  master  under  a  penalty  of  fifty  ounces 
of  silver,  are  to  be  increased. 

The  Consulate  in  some  cases^  where  the  master  may  procure 
another  ship^s  crew,  allows  the  men  their  option ;  {p)  but  adds, 
that  when  the  voyage  from  accident*  or  hindrance  on  the  part 
of  government  is  changed,  they  are  upon  an  increase  of  wages, 
bound  to  follow  the  master. 

In  case  they  are  engaged  for  the  voyage,  and  the  master,  up^ 
on  speculation,  winters  at  any  place,  (q)  they  are  entided  to  an 
increase  for  support.  The  Wisbuyan  law,  if  the  master  obtain* 
ed  demurrage,  and  they  were  engaged  for  the  voyage,  entitled 
them  to  one-fourth  thereof,  (r) 

(n)  Code  de  Gomiiieroe«  §  255. 

(o)  4-1-23.  ip)  141. 

{q)  Preusrichei  Seerecht,  §  1586. 

(r)  Laws  of  rVislnitf.  34^aiid  SvetU^cheg  Seerecht,  9-^7, 
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If  the  master  discharges  sooner  than  at  the  port  of  desdiiar 
tiooy  the  wages  contracted  for  die  voyage  are  earned,  accord- 
ing to  die  Danish  code ;  and  if  'he  takes  in  ballast  to  proceed 
toF  the  original  port  of  desdnation,  the  crew  are  to  receive  a  fair 
indemnity  for  further  service.  («) 

By  the  Danish  Code,  it  is  unimportant,  whedier  it  be  the 
master,  who  engaged  the  crew,  or  another  in  his  place,  that 
prosecutes  the  voyage,  the  crew  are  notwithstanding  bound  to 
follow,  (i) 

If  the  ship  is  discharged  at  a  port  that  lies  nearer  than  die 
original  port  of  destination  named  in  the  charter-party,  no  de- 
duction is  allowed  from  the  crew's  wages. 

If  they  are  engaged  for  a  stipulated  share  of  the  expected 
profits,  or  for  a  part  of  the  freight  agreed  upon,  they  are  nei- 
ther enuded  to  wages  for  the  return,  nor  damages  for  any  de- 
lay, or  proloogaUQU  of  the  voyage,  where  the  owners  are  blame- 
less* 

If  the  voyage  is  either  abandoned,  delayed  or  prolonged  at 
the  instance  of  the  freighter,  die  ship's  crew  are  entided  to  a 
share  of  the  indemnity  adjudged  to  the  ship.  Such  damages 
are  distributed  among  the  ship  owners  and  ship's  company, 
according  to  the  proportions,  by  which  the  freight  would  have 
been  divided. 

If  the  hindrance  is  dreated  by  the  master  or  owners,  they 
are  bound  for  the  indemnity  to  which  the  ship's  crew  is  en- 
dckd. 

If  the  vessel  is  captured,  or  is  wrecked  and  goes  to  pieces, 
so  that  the  vessel  and  cargo  are  touUy  lost,  the  mariners  are 
entitled  to  no  wages.  However,  they  are  not  bound  lo  return 
what  they  have  received  in  advance. 

If  any  part  of  the  vessel  is  saved,  the  crew,  whether  engaged 
for  the  voyage  or  by  the  month,  are  to  be  paid  from  the  mate- 
rials of  the  wreck,  which  they  have  saved. 

(#)  4-1— 2S;  (0  4-1-33. 
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If  the  wreck  is  insufficient^  or  if  merchandise  only  baa  been 
saved,  they  are  to  receive  their  wages  subsidiarily  out  of  the 
freight. 

Mariners,  that  are  engaged  for  a  particular  share  of  the 
freight,  are  paid  their  wages  out  of  the  freight  only,  in  the  pro* 
portion  which  is  allotted  to  the  master.  '  Whatever  be  the 
terms  on  which  seamen  have  been  hired,  they  are  always  end- 
tied  to  pay  for  the  number  of  days  they  may  have  spent  in  sav* 
ing  the  wreck  of  the  vessel,  and  rescuing  the  cargo,  (u) 

According  to  the  Danish^  SwetUsh^  and  Hanseatic  codes, 
seamen  who  engage  in  salvage,  are  entitled  to  receive  a  reason- 
able compensation,  (v)  But  if  nothing  remains  from  what  n 
saved,  over  and  above  salvagemoney,  no  further  demand  can 
be  made  for  wages  in  arrear.  (ti;) 

If  a  mariner  fall  sick  during  the  voyage,  or  is  wounded  in  the 
service  of  the  ship*  he  is  entitled  to  his  wages ;  and  is  to  be  treat* 
ed  and  cured  at  the  ship's  expense,  (x) 

The  Danish  law  contains  the  tame  provision  ;  {y)  and  other 
maritime  codes,  regulations  to  the  same  extent.  Yet  excep* 
tions  are  made  of  lasting  disorders,  (z)  such  as  the  venereal ; 
and  the  Swedish  code  (a)  authorizes  the  master  to  set  such  dis- 
ordered seaman  on  shore  at  the  first  inhabited  place,  upon  pay- 
itg  him  only  the  w^ges  he  has  earned.  The  Frussian  code  it 
somewhat  similar  in  relation  to  all  diseases^  of  which  the  party 
is  himself  the  author.  (Ji) 

A  mariner  wounded  in  fighting  against  an  enemy  or  pirate, 
is  to  be  cured  at  the  expense  of  the  ship  and  cargo,  (c)    The 

(«}  Code  de  Commerce,  %  356»  57,  5S,  59, 60  &  61. 

(tr)  Earueatiichet,  Seerecht  9~5.'~^Schwedi$che9p  Seerecht  5^t,^IHinikchcs, 
Seereeht  4-4-1. 
(v)  SehwedUches,  SeeKcht  5-2.— Dam>cA«ff,  Seerecht  4-4-8. 
(or)  Code  de  Commerce,  §.  262. 

(y)  4-1-31.  (z)  Xtirieke  ad  2.  tit.  14.  (a)  1-5.  (b)  §  1551. 

(c)  Code  de  Commerce,  ^  263. 
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Sivedish^  (d)  Hanseatic^  {e)  and  other  laws,  are  to  the  same 
purpose,  as  is  but  reasonable. 

If  a  mariner,  absenting  himself  without  leave,  is  wounded  on 
shore,  his  treatment  and  cure  are  to  be  at  his  own  expense  ; 
the  master  may  even  discharge  him.  In  this  case  his  wages 
are  padd  in  proportion  ao  the  time  he  has  served.  (/) 

The  Swedish  law  adds :  That  if  he  has  received  advance 
money,  he  is  bound  to  return  it,  if  the  hurt  is  received  before 
the  departure  of  the  vessel ;  and  is  responsible  for  any  extra  ex- 
penses of  a  substitute,  (jf) 

If  a  mariner  die  on  ttie  voyage,  and  has  been  engaged  by  the 
mouthy  his  representatives  are  entitled  to  his  wages,  up  to  the 
day  of  his  death. 

If  he  engaged  for  the  voyage  generally^  and  dies  upon,  the 
outwacd  voyager,  or  at  the  port  of  destination,  his  representatives 
are  entitled  to  one  half  of  his  wages,  li  on  the  homeward  voy- 
age, to  the  whole. 

It  he  has  stipulated  for  a  share  of  the  profits  or  the  freight, 
lus  representative  is  entitled  to  his  share  for  the  whole  vo}age, 
if  the  ship  arrives  safe  in  port.  (Ji) 

The  CojutUate  observes  :  (i)  It  a  mariner  who  is  engaged  for 
the  voyage,  die  before  its  commencement,  his  representatives 
are  entitled  to  one  fourth  oi  his  wages  ;  li  alter  the  commence- 
ment, one  half ;  and  it  upon  the  return  voyage,  according  to 
t>ther  lawSf  (Jt)  the  whole  in  addition  to  his  venture  ;  (without 
pa)  ing  freight,  says  the  Danish  law,  (/)  which  prescribes  in  case 
of  death  on  the  outward  voyage,  the  payment  ot  halt  treight.) 
li  all  has  been  paid  in  advance,  his  representatives  reuin  the 

id)  1— U  (0  14-1. 

(/)  Code  dc  Commerce,  §  264  {g)  1— !*• 

(A;  Code  de  Commerce,  §  263.  (i)  126. 

(k)  Schwet&tchM*  beerecht,  1-12.— iVeuincAe*  be«r6«kt,  §  156% 

(0  IfUfU9ch€9  oeerecht,  4— l—^L 
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whole ;  but  if"  he  has  engaged  monthly,  only  the  amount  he  may 
have  earned*  (1) 

A  mariner  who  has.  been  captured  on  board  of  the  vessel  and 
carried  into  slavery,  cannot  demand  his  ransom  money  from  the 
master,  the  owner,  or  freighters*  His  wages  are  due  up  to 
the  day  on  which  he  was  so  taken  and  carried  into  slavery**  If 
the  mariner  so  taken  t  had  been  sent  out  to  sea,  or  on  shore, 
upon  the  service  of  the  ship,  he  is  then  entided  to  the  whole  of 
his  wages ;  and  if  the  ship  arrives  safe,  he  is,  moreover,  enti- 
ded to  an  indemnity  for  his  ransom  money.  The  owners  of 
the  vessel  are  bound  for  this  indemnity,  if  he  was  employed  in 
the  service  of  the  vessel.  If  in  the  service  of  the  vessel  and 
cargo,  it  is  due  from  the  owners  of  the  vessel  and  cargo.  The 
amount  of  the  indemnity  is  limited  at  600  francs,  and  the  ap- 

(I)  But  whether  the  executors  or  representatives  of  such  marin- 
ers as  <lie  before  the  ship  be  cast  away,  or  perish  through  the  marin- 
ers' default,  may  recover  the  wages  due  to  their  testators,  qwBre  vide 
Sid.  \T9.  Keh.  684, 4  Bac.  Abr.  616.  We  are  at  a  loss  to  perceive 
how  the  deceased  had  earned  any  wages,  unless  the  vessel  was  lost 
on  her  return  voyage,  in  which  case  there  can  be  no  question  but 
that  the  representatives  can  sue  for  the  wages  due.  But  if  this  be 
not  the  case,  as  all  the  other  seamen  lose  their  wages  by  the  loss  of 
tiie  vesspl,  the  death  of  a  seaman  prior  to  the.  loss  would  not  entitle 
him  to  wages ;  for  he  never  eamea  any.  No  freight  being  earned,  ne 
wages  can  be  claimed.  But  where  wages  are  due  to  the  others,  held 
that  the  representatives  could  recover.  Vide  1  Peters,  M,  Eep*  142, 
145,  and  the  authorities  cited  in  3  Hay's  fi.  N.  P.  cases  37,  note. 
1  Bee^s  Adm.  Rep.  255.  Yet  qucBre  whether  he  is  entitled  to  reco- 
ver the  whole  of  the  wages,  or  only  the  proportion  which  was  due  up 
to  the  time  of  his  death  i  In  the  above  case,  in  1  Pet.  Mm.  Mep^ 
judge  Washington  affirmed  the  decision  of  Judge  Peters  in  the  iHs* 
irict  Court  of  Pennsylvaniih  that  thefuU  wt^esfor  the  whole  vogage 
were  due.  Judge  Peters  appears  to  have  relied  chiefly  tipon  the  7th 
art.  of  the  laws  of  OleroUy  which,  after  declaring  what  shall  be  done 
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propriaitoii  shall  be  ia  the  form  designated  by  the  government 
for  the  nuuom  of  prisoners,  [m) 

The  Consulate  says^  (n)  the  master  who  has  sent  such  sea- 
man out  upon  a  service  in  which  he  is  takeuy  is  bound  for  his 
rsinsom. 

Ac  present*  however,  every  government  has  entered  into  an 
arrangement  for  the  ransom  of  their  prisoners ;  and  have  creat* 
ed  tunds  for  the  purpose,  which  are  variously  supported  in  dif- 
ferent countries,  (o)  These  arrangements,  however,  require 
revision  Irom  time  to  time,  jfacknon^  in  his  travels  through 
Morocco^  in  speaking  of  Mogadore^  ukes  occasion  to  remark 
the  number  of  Christians  that  are  there  abandoned  for  want  of 

(m)  Code  de  CommeTce,  §  %^^  67,  68  and  69.  (n)  179. 

(•)  ^Umburgi^be  Sclav^n-ordnung  tod  Zduig-enbeck. 


with  a  mariner  falling  sick,  and  left  on  shore  after  the  departure  of 
the  ship,  ordains  that  ^'  if  he  recover  he  ought  to  have  his  full  wages, 
deducting  only  such  charges  as  the  mioister  has  been  at  for  him  (to 
wit,  better  diet  than  the  ship  afforded,  or  more  provisions  than  he 
required  on  shipboard,)  and  if  he  dies,  his  wife  or  next  of  kin  shall 
have  it/'  (i.  e.  he  observes  his  full  wages  ;>-Hind  upon  the  fact  also 
that  the  ship  had  earned  freight,  and  his  construction  of  the  shipping 
articles,  that  the  contract  is  for  the  voyage^  tiiough  monthly  wages 
are  stipulated. 

On  the  other  hand,  in  the  case  of  a  similar  claim  in  the  DMriet 
CotirioiMa8§Mchuiett9y  Judge  Davis  held,  that  the  law  maritime 
wsuld  fiot  sustain  a  claim,  by  the  legal  representatives  of  a  seaman, 
beyond  the  time  of  his  death,  when  the  engagement  was  by  the 
month.  See  the  very  elaborate  investigation  of  the  authorities  by 
the  learned  Judge  in  2  HaU*8  Law  Jour.  359.  Thus  stands  the 
question  divided  in  the  United  States.  But  it  will  be  perceived 
Ifaat  the  current  of  authority  is  in  favour  of  the  latter  decision,  which 
is  further  supported  by  the  Siaedidh  Prussian^  and  Danish  ordinan* 
ces  cited  in  the  text,  and  by  tht  present  eomwnereial  code  €f  Franee^ 
Art.  265.    Yide  MbM^  478,  and  note  1,  Story's  Ed. 
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funds  on  the  spot  to  redeem  thtm;  as  for  want  of  these  funds 
they  are  taken  into  the  interiour  of  Africa^  and  never  return; 
nor  can  they  ever  be  ransomed. 

Every  mariner  who  can  shew  that  he  was  discharged  without 
sufficient  reason,  has  a  right  of  indemnity  from  the  master.  This 
indemnity  is  stated  at  one- third  of  his  wages,  if  he  is  discharg- 
ed before  the  voyage  commences.  If  during  the  voyage,  it  is 
rated  at  the  whole  of  his  wages,  and  his  passage  money  home. 

In  none  -of  the  above  cases  has  the  master  a  claim  for  re-im- 
bursement  against  his  owners  for  the  amount  of  such  indem- 
nity. 

He  is,  however,  entitled  to  no  wages  if  discharged  before  the 
closing  of  the  muster  roll.  , 

In  no  case  can  the  master  discharge  a  seaman  in  a  foreign 
country,  {p) 

The  Hanseatic  law  ordains,  (jj\  that  when  the  master  dismis- 
ses a  mariner  during  the  voyage,  while  he  is  discharging,  or 
lading  at  another  portf  without  reasonable  or  known  cause,  the 
whole  amount  of  his  wages  shall  be  due  to  him. 

According  to  the  Consulate^  (r)  a  mariner  might  be  discharg- 
ed any  where  for  theft,  heresy,  perjury,  and  five  instances  of 
disobedience  to  the  mate.  If  none  of  these  reasons  exist,  it  b 
there  said,  {$)  that  the  mariner  who  is  engaged  for  the  voyage, 
shall  have  the  whole  amount  of  his  wages;  and  he  who  sails  at 
discre.tion,  to  as  much  as  upon  the  oath  of  the  mate  and  ship's 
clerk  he  may  have  earned.  The  master  mustf  moreover,  pro- 
cure him  an  opportunity  to  return  home,  or  make  a  compromise 
of  the  matter.  Such  likewise  is  the  provision,  where  the  ves- 
sel is  sold  in  another  port,  (f) 

The  discharge  of  mariners  during  prosecution  of  the  voyage 
is  almost  universally  prohibited.  A  more  satisfactory  decision 
on  this  subject  than  the  following  is  not  to  be  found :     Robert 

(/>)  Code  de  Commepce,  §  270.        {q)  3-  7.        (r)  122.        («)  164. 

fj)  148.— Daoisches  Seerecht,  4—1—33.  Uamburgisches  Seerecht,  2—14-^15. 
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Robinett^  in  the  service  of  the  ship  Bombay^  as  mate^  on  her  re- 
turn voyage  from  India  to  Europe^  was  forcibly  discharged  by 
the  master  from  the  service  of  the  ship,  on  a  charge  of  incapa- 
city, drunkenness,  neglect,  and  disobedience  of  orders  :  The 
demand  was  for  £127^  as  the  balance  of  wages  and  expenses 
incurred  in  returning  to  Europe.  Sir  iVm.  Scott 9  in  his  judg- 
ment, inter  alia^  remarked :  (w)  '*  In  respect  to  the  negligence^  it 
would  not  be  necessary  to  prove  that  it  was  wilful  negligence  ; 
it  would  be  sufficient  if  it  appeared  to  amount  to  ^hat  habitual 
inattention  to  the  ordinary  duties  of  his  station,  that  might  ex- 
pose the  bhip  to  danger ;  for  the  mariner  stipulates  against  such 
negligence.  Upon  the  matter  of  drunkenness^  it  is  an  offence  pe- 
culiarly noxious  on  board  of  a  ship,  where  the  sober  and  vigilant 
attention  of  every  man,  and  particularly  of  officers,  is  required. 
At  the  same  time  the  court  cannot  entirely  forget,  that  in  a  mode 
of  life,  peculiarly  exposed  to  severe  peril  and  exertion,  and 
therefore  admitting  in  seasons  of  repose,  something  of  indul- 
gence and  refreshment,  that  is  naturally  enough  sought  by 
such  persons  in  grosser  pleasures  of  that  kind ;  and,  therefore, 
that  the  proof  of  a  single  act  of  intemperance  on  shore,  is  no 
conclusive  proof  of  disability  for  general  maritime  employment.'' 
^  As  to  disobedience  to  lawful  command,  it  is  an  offence  of 
the  grossest  kind ;  the  court  would  be  particularly  attentive  to 
observe  that  subordination  and  discipline  on  board  of  ship, 
which  is  so  indispensably  necessary  for  the  preservation  of  the 
whole  service,  and  of  every  person  concerned  in  it.  It  would 
not  therefore,  be  a  peremptory  or  harsh  tone,  or  an  overcharg- 
ed manner  in  the  exercise  of  authority,  that  will  be  ever  held 
by  the  court  to  justify  resistance.  It  will  not  be  sufficient  that 
there  has  been  a  want  of  that  personal  attention  and  civility, 
which  usually  takes  place  on  other  occasions,  and  might  be 
wished  generally  to  attend  the  exercise  of  authority.    The  na- 

(tt)  BfMnwn,  2  YoL  363. 
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ture  of  the  service  requires,  that  those  persons  who  are  engag- 
ed in  it,  should  accommodate  themselves  to  the  circumstances 
attending  it;  and  those  circumstances  are  not  unfrequently  ur- 
gent, and  create  strong  sensations,  which  naturally  find  their 
way  in  strong  expressions,  and  violent  demeanour.  The  per* 
sons  subject  to  this  species  of  authority,  are  not  to  be  captious, 
or  to  take  exceptions  to  a  neglect  of  formal  and  ceremonious 
observances  of  behaviour;  and  on  these  grounds  the  court 
would  hold,  that  the  charges  of  this  defence  zee  of  a  nature 
sufficient  to  justify  dismissal,  if  they  are  properly  substantiated 
in  evidence ;  although  it  might  at  the  same  time  be  proved, 
that  less  personal  civility  had  been  used,  than  would  excuse 
something  of  an  hesitation  of  obedience,  in  other  modes  of 
life-'* 

He  found  the  charges  set  up  in  defence  of  the  claim  unwar* 
ranted;  and  remarked  to  the  objections  of  the  respondent,  that 
officers  could  not  come  before  the  court  with  lo  strong  a  tide 
to  indulgence,  and  favourable  attention,  as  common  mariners : 
<^  There  are  other  grounds,  on  which  officers  are  jusdy  ob- 
jects of  equal  attention,  inasmuch^  as  an  injury  done  to  their 
character  is  of  wider  extent,  and  is  attended  with  consequent 
ces  of  a  more  serious  nature ;  mariners,  if  distressed  in  one 
service,  may  easily  obtain  another  ;  and  a  sailor  may  remain  a 
sailor  to  the  end  of  his  days,  as  it  is  not  usual  to  be  minute  ia 
the  inquiry  made  into  their  characters.     But,  if  an  officer  is 
discharged  for  insufficiency,  it  may  not  be  easy  for  him  to  pro- 
cure another  situadon;  and  he  is  in  danger  of  losing  not  only 
his  present  footing,  but  more  particularly  those  projects  of 
promotion,  which  depend  in  a  great  n^easure  on  the  character 
tliat  has  travelled  along  with  him  during  his  former  empk^ 
and  has  been  the  most  valuable  fruit  of  a  life  of  service*'* 
The  ship  and  freight  are  the  proper  security  for  the  payment 
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of  the  seaman's  wages,  (l)    Thus  also  the  Orderumza  de  i3»/- 
hao^  {«)  and  the  Portuguese  laws,  (iti) 

The  provisiaos  which  relate  to  the  wages,  the  cure,  and  ran* 
som  of  mariners,  are  generaDy  applicable  to  the  officers  and  the 
whole  ship's  crew.  (*) 

The  Consolato  del  Mare  contains  the  provision  of  the  271st 
^  of  the  Code  de  Commerce^  with  this  addition :  that  if  even  a 
nail  was  left,  it  should  be  applied  to  the  payment  of  mariner's 
wages,  opp^ised  to  the  claims  of  thuse  who  had  lent  money  on 
the  security  of  the  vessel,  (y) 

So  in  England^  the  wages  of  the  mariners  »have  precedence 
of  all  other  claims  in  contested  cases,  (z)  according  to  the  same 
principle  hy  which  fStit  younger  bottomry  bond  has  precedence 
of  the  elder ;  because,  the  efforts  of  the  men  conduct  a  ship  into 
port,  and  thus  procure  an  opportunity  to  others  to  prefer  their 
claims. 

Another  ground  upon  which  the  law  concedes  to  the  crew 
this  precedence  is»  that  by  the  constant  possibility  of  diipwreck, 
&ey  are  every  moment  in  danger  of  losing  the  whole  of  their 
wages. 

(y)  24-100., 

(w)  Pereira  in  deeisionibusy  PTtugal^  p.  45. 

(x)  Code  ^  Coamefoe,  §  271  &  273. 

(y)  135.  (x)  RMmon,  3—332. 


(I)  The  rule  and  its  reason  or  policy  is  stated  to  be,  that  if  the 
Banners  were  so  allowed  their  wages  in  case  of  the  loss  of  the  ship 
by  tempest^  enemies^  fire,  &c.  the  mariners  would  not  use  their  en- 
deavours, nor  hazard  their  lives  for  the  safety  of  the  ship.  1  Si- 
dtr.  179. 

The  role  has  been  adopted,  says  Juisi.  Pratt,  1 1  John.  Rep.  380, 
as  a  rule  of  policy  to  secure  the  fidelitjj  and  stimulate  the  exertions 
of  the  crew. 
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In  Sweden^  every  seaman  before  he  sails,  is  required  to  take 
an  oath  of  fidelity  to  the  king,  and  the  laws  of  the  Country,  (a) 

If  a  mariner  is  pressed  from  on  board  a  merchantmen  into 
the  king's  service  in  England^  he  is  entitled  to  the  pn^portion 
of  his  wages  earned ;  and  in  a  case,  where  a  mariner  had  en- 
gaged to  serve  on  board  of  a  privateer  for  a  stipulated  dme,  un- 
der pain  of  forfeiting  his  share  of  the  prize-money,  and  before 
the  expiration  of  the  term  was  impressed  into  the  king's  ser- 
vice, the  amount  of  the  prize-money  was  decreed  to  him. 
Paul  vs.  Eden^  {b) 

In  England^  according  to  Abbott^  much  indecision  still  pre- 
vails as  respects  the  case  of  mariners,  who  are  engaged  for  the 
voyage,  and  die  before  the  voyage  is  ended,  (c) 

As  freight  in  England  is  the  mother  of  wages ;  it  is  decided, 
that  when  a  ship  is  freighted  for  the  outward  and  return  voy- 
age, and  the  mariners  are  engaged  for  the  same ;  in  case  the 
outward  cargo  is  delivered,  and  the  freight  is  due,  the  wages 
of  the  crew  are  earned,  if  even  the  ship  is  lost  on  the  return  voy- 
age, (1)  and  in  the  case  where  money  had  been  advanced,  in 

(a)  Flintberg^t  commentar  ad  cap.  1.  p.  6.  in  Hd^remeitter*9  CJebersetxung. 
ik)  Abbott,  p.  476.  (c)  Abbott,  p.  4,77, 


(1)  During  a  voyage  from  Greenock  to  JV%tr- ForX?,  a  vessel  was 
from  necessity  abandoned  by  the  crew^  who  took  to  the  boat,  bring- 
ing away  some  part  of  the  cargo.  The  boat  with  the  crew  and  the 
articles  saved,  were  afterwards  taken  up  at  sea,  by  another  vessel, 
and  brought  to  JWtr-ForAr,  and  the  merchandise  was  libelled  for  sal- 
vage, by  the  crew  of  the  last  vessel.  In  an  action  brought  by  the  crew 
of  the  first,  ag;ainst  the  master,  for  wages  from  Greenock  to  the  time 
the  ship  was  abandoned,  it  was  held  that  no  freight  was  earned^  and 
that  they  were  therefore  not  entitled  to  wages^  though  they  might 
have  an  equitable  lien  on  the  goods  saved,  for  a  compeusation  in  the 
nature  of  salvage.    S  John.  Jiep.  154.         ^ 
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part  of  the  freight  outwanl,  it  was  held  that  the  crew  were  en- 
titled to  wages,  ID  proportion  to  the  money  advanced,  though 
the  ship  perished  before  her  arrival  at  the  port  of  delivery,  {d) 

(O  Mbott,  p.  484. 


It  is  a  general  role  that  freif^ht  is  the  mother  of  wages.  But  to 
this  there  are  several  exceptions;  as  where  the  voyage  is  lost  or  broken 
up  by  the  fault  of  the  owners/as  if  the  ship  be  seized  for  the  debt  of 
the  owners,  or  on  account  of  having  contraband  gooiis,  (kc.  Vide  Vin. 
Abt  «  Mariners'*  285.  6  D.  &  B.  321,  arguendo  ;  E.  N.  P.  113. 
3  John.  518.  .^Wof^also,  seems  to  consider  it  establbhed  law  in  Eng" 
land^  that  where  the  loss  of  the  ship  or  service,  is  not  attributable  to 
the  fault  of  the  mariners*  but  is  owing  to  the  fault  or  misconduct  of 
the  master  or  owners,  the  seamen  shall  have  their  wages.  The  gene* 
ral  understanding  of  the  jurists  of  the  Continent  is  so ;  but  we  find  no 
4mc^  judicial  decision  in  England  on  this  point  In  JbboU^  473y  it  is 
held  that  if  the  master  discbarge  a  seaman  in  violation  of  his  con- 
tract, the  seaman  shall  have  his  full  wages.  This  no  doubt  is  the 
case,  on  general  common  law  principles ;  but  in  other  cases,  of  an 
interruption,  or  breaking  up  of  the  voyagCf  seizure  of  the  ship  fur 
debt,  contraband,  loss  of  the  voyage  by  the  sea-unworthiness  of  the 
vessel,  which  are  all  acts  of  the  master  or  owners,  although  the  ma- 
ritime law  practised  on  the  continent,  the  maritime  ordinances  of 
Lewis  XI F.  Boceus  Not  45,  Mdyne^s  Lex.  Merc.  p.  105,  JHoUog 
1  vol.  page  1549  Sea  laws  457'  Fothier  (louage  des  matelots)  203. 
Cleirae  judg.  de  Oieron,  Art.  19  §  3,  Straccha  de  nav.  par.  3  §  24. 
finer.  544, 1  Valin  Com.  688, 6  HalPs  Law  Jour.  12^  21.  Code  M^ 
|KifeoR,page  177 ;  and  in  fact  most  writers  on  the  marine  law,  unite 
in  decreeing  the  seaman  his  full  wages  $  and,  although  it  is  understood 
to  be  the  EngUsh  law,  yet  we  find  no  adjudged  cases  in  the  English 
kooks  to  this  effect.  It  is  indeed  in  Doug.  539,  said  arguendo,  that  if 
a  ship  be  seized  for  debt  or  contraband,  the  sailors  have  a  right  to 
their  wages  up  to  the  time  of  seizurb,  but  they  cite  no  authority  $  and 
we  can  find  no  case  in  the  English  books  establishing  this  point,  al- 
though all  the  English  books  consider  it  the  Uw*    The  case  in  5  E. 

20 
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By  Act  of  Parliament  in  England^^  no*  master  is  to  advance^ 
or  pay  to  any  mariner  during  the  voyage,  above  one  moiety  of  the 
wages  which  shall  be  due  at  the  time  of  such  payment,  under 
penalty  of  forfeiting  double  the  amount  so  advanced  to  any 
person  who  shall  first  discover  and  inform  of  the  same,  (e) 

(e)  Jhb9tu  p-  49S. 


N.  p.  cases  6,  militates  very  strongly  against  the  generality  of  this 
maritime  rule ;  for  it  was  there  ruled,  that  if  a  ship  be  not  seaworthy 
when  she  sails,  -and  the  voya8;e  is  lost  by  that  means,  the  seamen 
shall  not  have  their  wages,  <^  for  the  rule  is  general  that  the  ship 
must  perform  her  voyage  to  entitle  the  seamen  to  their  wages,  and 
the  neglect  of  the  owner  in  sending  out  an  unseaworthy  ship,  mig^t 
be  the  object  of  a  special  action  on  the  case,  but  is  not  a  sufficient 
foundation  for  a  claim  of  wages.''    From  the  generality  of  his  Lord- 
ship's ejpression  <^  that  the  voyage  must  be  performed,"  we  are  to  un^ 
derstand  it  to  be  his  opinion,  that  the  loss  of  the  voyage  by  seizure, 
for  debt,  contraband,  or  any  other  fault  of  the  owners  or  master,  does 
noi,  in  EfiglanA,  entitle  the  seamen  to  their  wages,  according  to  the 
maritime  law  as  received  and  practised  upon  the  continent^-But 
the  doctrine  of  the  maritime  law  on  this  head,  is  no  doubt  received 
in  our  courts,  and  in  several  of  the  states  has  been  so  held  by  various 
decisions ;  and,  on  the  principle  of  the  prevention  of  a  multiplicity 
of  iBuits,  should  by  analogy  have  been  fully  adopted  in  England  $  for 
no  doubt  if  the  seamen  are  driven  to  their  action  on  the  case,  they 
will  recover  as  much  as  they  lost,  by  the  fault  or  the  act  of  the  mas- 
ter or  owners.    In  a  case  in  3  John.  JV*.  F.  Rep,  518,    A.  was  hired 
for  a  voyage  from  J^ew-York  to  Bombay^  thence  to  Canton  and  back 
to  Mw'Fott,  The  ship  was  laden  with  articles  contraband  of  war } 
and  while  on  his  voyage  to  Bimboyy  the  master  under  the  pretence^ 
of  want  of  water,  deviated,  in  order  to  put  into  the  hie  of  France^ 
which  was  the  real,  but  concealed  port  of  destination  $  and  while 
proceeding  to  that  island  and  near  it,  was  captured  by  the  British^ 
and  condemned.    A.  was  put  on  board  of  an  English  frigate,  after^ 
wards  shipped  to  Londonjtrom  whence  he  sttled  to  IVUmingkmpJ^  0* 
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Where  a  nimom  is  paid  for  the  mariners,  they  are  bound  to 
contribute  a  part  of  their  wages^  in  the  nature  of  gross  average, 
-«&  where  a  vessel  b  taken  and  afterwards  retaken,  they  are 


■ta^i 


In  an  action  brought  by  him  against  the  owner,  for  wages,  it  v^  as 
held,  that  he  was  entitled  to  his  wages, according  to  the  contract,  from 
the  time  he  left  JV^tr-ForA:,  until  his  return,  deducting  such  wai;es 
as  he  had  earned,  and  received  during  his  absence  from  the  ship.  In 
the  above  case,  the  doctrine  of  the  maritime  law,  ^  that  freight  is  the 
mother  of  wages,  and  the  siifety  of  the  ship,  the  mother  of  freight,'' 
was  fall  J  considered,  and  particularly  that  exception*  to  this  rule* 
founded  on  the  improper  acts  of  the  master  or  owners.  The  princi- 
ple that  a  seaman  is  entitled  to  his  full  wages,  although  he  does  not 
perform  the  whole  voyage,  when  the  defect  of  service  is  not  imputa« 
ble  to  his  fault,  is  also  considered  and  recognized  in  1  Peters^  Adm« 
Dec.  1 18-122-193-276-482.  Vide  also  11  Jdm.  N.  Y.  Rep.  68.— S 
iVoss.  Rep.  563.  9  John.  ^50.  4  Doll.  455. 

Upon  the  principle  of  freight  being  the  mother  of  wages,  quere,  if 
{he  freight  be  insured,  are  the  seamen  entitled  to  their  wages  ?  Lftv* 
Mere.  JStme.  190.  The  case  in  2  Shaw,  283,  allowed  wages,  where 
freight  had  been  paid  in  advance,  and  the  voyage  not  performed. 
But  this  case  may  be  doubted.  Where  the  freight  is  advanced  mere- 
ly for  receiving  the  goods  on  board,  it  cannot  of  course  be  recovered, 
in  case  of  the  non-performance  of  the  voyage;  but  the  simple  advance- 
loent  of  freight  does  not  of  course  entitle  the  master  to  retain  it,  if  he 
does  not  perform  the  voyage  ;  and  as  the  shipper  in  this  case  would 
be  entitled  to  recover  the  money  advanced,  it  u  questionable  whe- 
tter  it  canbe  considered  as  gii^ng  a  claim  to  the  mariners  for  their 
wages.  Vide  Camp.  N.  P.  Uep.  85;  also  3  John.  335.  Where  A.  in 
eonsideration  of  100  doHars,  agreed  that  he  wotfld  suflfer  B.  to  pro- 
ceed, and  go  in  his  vessel  as  a  passenger^  from  Mw-Fork  to  Si* 
Thomas^  and  to  load  on  board  for  transportation,  certain  goods.  1  he 
Teasel  was  shipwrecked,  and  h^d  that  the  100  dollars  coiiid  not  be 
recovered.  Vide  Tifnge*s  Rep.  39,  where  the  question  as  to  the  lia- 
bility  of  an  insurer  who  has  received  the  freight,  to  pay  the  seamen'^ 
wag^fi?  IB  considered,  and  decided  against  the  seamao. 
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bouod  to  contribute  to  salvage*  But,  in  ^e  case  of  a  vessel 
which  was  taken  on  her  voyage  from  New^Castk  to  London^ 
where  a  seaman  was  sent  by  the  captors  to  France^  and  the 
vessel  was  afterwards  reuken,  and  completed  her  voyage,  Sir 
Wm.  Scott  dismissed  the  claim  for  his  wages,  because  he  did 
not  remain  on  board,  and  a  substitute  was  procured  inlus  place ; 
inasmuch  as  (he  remarked)  nothing  was  more  clearly  ascertun- 
ed»  than  that  the  act  of  capture  by  an  enemy,  destroyed  every 
right  and  interest  of  such  nature.  It  is  observed,  he  continu- 
ed, that  the  recapture  revives  this  former  interest ;  in  this  case, 
however,  there  is  one  circumstance  which  makes  a  material  dif- 
ference ;  that  is,  that  at  the  time  of  the  recapture,  the  claimant 
was  not  on  board.  (/) 

By  an  stct  of  the  British  Pariiament,  the  master  is  to  keep  a 
book  for  the  purpose  of  entering  the  penalties  and  forfeitures 
incurred  by  the  mariners,  and  to  be  deducted  from  their  wages ; 
which  he,  and  two  or  more  of  his  officers  are  to  subscribe ;  and 
only  when  such  forfeitures  are  regulariy  entered  in  the  8ai4 
book,  is  he  authorized  to  make  a  deduction  of  them,  (g) 

Whoever  does  not  assist  in  defending  the  ship  against  pirates, 
in  England^  forfeits  his  wages,  (h) 

In  England  the  KiDg^s  Bench  and  Admiralty,  have  the  de- 
cision of  all  questions  relating  to  seamen's  wages ;  the  jurisdic- 
tion of  the  Common  law  Court  can  in  this  case  be  exercised 
only  by  suit  against  the  person ;  but  the  jurisdiction  of  the  Court 
of  Admiralty,  may  be  exercised  by  process  against  the  ship. 
Still  the  limits  of  jurisdiction  between  these  two  courts,  are  not 
defined  with  sufficient  accuracy.(f) 

Claims  for  seamen's  wages  in  the  Admiralty^  are  limited 

(/*)  J7«6tntofi,4Tol.  145. 

{/)  By  St.  11  U  \%  WU1.3.  c  7.%\7. 

(A)  Si3  &  33  Car.  3.  capt  sect  7, 
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wtthiiiBix  fcan,  andin  caaeof  diaabili^,  within aiz  yean  after 
the  diaahilily  ahail  be  removed,  (i) 

If  a  ship  waa  wrecked^  and  a  month  had  been  commenced, 
according  to  an  ancient  maridme  law,  the  wages,  if  they  could 
be  recovered  at  all,  were  due  for  the  whole  month. 

For  the  s^ted  defence  of  the  vessel  against  pirates,  the  i?tft- 
rian  law  awards  a  recompense  to  the  parties,  similar  to  that  in 
vesseb  of  war.  (/)  So  the  Hamburg  laws,  (m) 

Of  all  modes  of  proceeding  in  suits  between  the  owners  and 
master,  or  the  ship^s  crew,  or  between  the  latter  and  the  master^ 
or  between  these  and  die  pilok  and  salvors,  the  AUona  law  of 
April  ]6tb,  1777^  furnishes  the  most  eflfectuaL  It  prescribes 
that  differences  of  that  nature  are  fo  be  brought  to  close  within 
a  limited  term ;  and  if  not  during  the  ordinary,  at  an  extraardt" 
nary  session  of  the  court;  that  the  proceedings  are  to  be  had 
verbally » and  no  delay  but  from  proveable  necessity;  that  the  only 
appeal  shall  be  by  petition  to  the  appellant  court;  (1)  that  claims 
for  wages  are  to  be  prosecuted  witUn  three,  other  claims 
within  eight  days,  and  but  short  continuances  granted;  that  if 
the  claim  be  for  wages,  the  right  of  appeal  can  have  no  suspen- 
sive operation,  if  the  mariner  can  find  security  dc  in  eventu  re* 
Btituendoi  to  refund,  if  the  decree  be  reversed* 

Nothing  is  more  to  be  regretted^  than  the  inconsiderate  waste 
of  the  hard-earned  pittance  of  sea-faring  men.  In  seaports  it 
is  moady  deposited  in  the  safekeeping  of  landlords,  who  (with 
very  few  ezcepdoos)  when  the  seamen  cannot  write,  mark  as  is 

(lb)  Abbott,  page  539. 

(I)  JhiMMvAet  teerecht.  113. 

(m)  Z^angenbcch^  ^^tugjt  lOL 


(1)  i.  e.  To  the  court  of  appeal  in  the  first  instance,  and  not  to 
the  Sapreme  court  of  Appeals,  which  has  further  conusance  of  cases 
fai  erroar  from  this  first  court  of  appeal^  in  cases  of  a  diflferent  descrip- 
tion firom  tiie  above. 
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prtnrethiaSlf  arid,  with  a  three  fingered  chA^  l^nd  ftinmh  oi> 
casion  for  further  prodigality  ahnong  the  pubiick  brothels  of  itib 
tow*.     For  the  mbst  part  they  ate  in  debt  with  these  landlords 
for  their  clothing,  constitating  diem,  in  a  manner,  their  body 
guards.  The  detemunaeions  of  a  sailor,  however  honest  and  firm, 
may  be  overruled  if  he  fail  into  the  hands  of  one  of  these  land- 
lords, and  his  whole  earnings  are  squandered*    Wherefore,  pri- 
vate institutions  are  to  be  recommended  ;  such,  perhaps,  as  the 
^ne  which  now  subsists  in  Altona ;  (n)  where  seamen  may  dc- 
posite  upon  interest,  any  sum  between  25  and  500  mdr4(«»  which 
is  again  lent  out  in  lai*ger  sums  upon  sufficiem  securities,  and 
an  account  thereof  r«;ndered  to  the  pubiick  quarterly.  Such  sea- 
men should  at  all  times,  without  further  notice,  be  enabled  to 
regain  their  money,  upon  remission  only  of  the  last  quarter's 
interest,  as  in  AUona.    The  Shout  (beforementioned)  or  who- 
ever has  the  settlement  of  wages,  on  payment  of  the  same,  and 
before  the  men  return  to  their  landlords,  might  furnish  them 
with  the  printed  plan  6f  such  institution,  with  a  preface  some- 
thing in  the  nature  of  FranklirCa  advice  to  tradesmen.     As  in 
case  of  the  death  of  seamen  (particularly  in  national  vesseb) 
large  sums,  in  England  9Xid  other  countries,  are  lost  to  the  heirs 
of  such  deceased,  because  they  are  either  uninformed  of  iti  or 
cannot  sustain  the  costs  of  a  claim  for  the  recovery  of  them;  every 
seaman  should,  before  each  voyage,  note  the  name  and  residence 
ef  his  presumptive  heir,  which  is  to  be  registered,  and  left  widi 
lum  who  prociu^d  his  engagement,  to  further  in  case  of  his 

(n)  The  author  in  a  memorial  to  the  <' Institation  for  the  support  of  indi- 
gent tradesmen,**  recommended  an  additional  arrangement  for  the  benefit  of 
servants,  mariner*  and  others,  which  was  accordingly  adopted  i  and  now  coo- 
tains  60,000  riz  dollars,  in  small  sums,  at  3  per  cent,  intercst,  which  tie  re- 
deemable upon  notice;  and  which,  notwithstanding  the  adoption  of  govern* 
ment  money,  has  uninterruptedly  redeemed  its  deppsites  and  interests  is 
silver. 
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deaths  the  recoveiy  of  what  may  be  due  him,  without  umieces* 
sary  costs. 

The  Ordnance  of  Bilbao  reqiures  the  master,  on  this  return^ 

to  give  an  account  of  his  crew,  {p)  and  to  pay  o£P  those  who  are 

on  board,  within  eight  daji  after  discharge  of  the  cargo,  {p) 


CHAPTER  in. 


VOYAGE  PAFBB8,  RBL&TIMG  TO  THE  CBEW. 


Code  dcs  Prises  et  de  Commerce  de  Terre  et  de  Mer^  par  Du« 
IRICHE  FouLAiNE»,  ^  Paris^  1804.  2  T. 

Thif  wvA  and  die  9d  put  of  the  Handlmoh  des  Seereehtei,  oontem  the  nuMt  im- 
portant French  deoiaioiis  rebtiTe  to  the  muater^roU, «  eoanected  irith  the  pre- 
MDtohapter,  These  deoimns  were  at  first  i«aed  imgly  from  the  gorenimeiit 
press  in  ParU,  and  were  suhseqoentlj  ooUeeted  fir  the  author  \^  the  Vnmks/L 
of  the  Council  of  JPnx9. 


X  HS  voyage  papers  relating  to  the  c^ew,  consist  of :— -1.  The 
Articles  between  the  master  and  the  crew,  (l)  Of  these  we 
have  treated  above.  They  constitute  the  kw  of  the  parties  in 
relation  to  the  particulars  contained  in  them.  They  are  unim- 
portant  as  respects  prize  regulations;  except  that  in  French 


(1)  Right  of  the  seamen  to  wages  is  not  founded  on  the  articles,  bat 
on  the  services  rendered.  1  Bees,  Adj.  Rep.  395.  If  a  seaman  be 
shipped  by  the  owneri  the  masteri  if  he  receives  him^  becomes  liable 
for  his  wages,  beca^ise  the  admission  of  his  serivces  is  an  adoption  of 
Ae  contract    1  IhUas,  392.    Lex.  Merc.  dm.  154* 
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courts  during  the  revolution^  tliey  were  often  confounded  with 
the  muster-roll,  as  they  were  generally  the  same  documents  in 
France,  {q)  The  master  cannot  be  too  vigiiknt  in  preventing 
such  confusion* 

2.  The  mu^ter-rofl. 

This  is  the  regularly  attested  list  of  the  ship's  company,  and 
the  evidence  of  their  nationality.  The  French  muster-rolls 
Cfmtain  the  name  at  length,  and  the  residence  of  the  master, 
the  officers,  the  seamen,  apprentice^  and  boys,  with  their  signa- 
tures, the  amount  of  their  wages,  how  much  paid  in  advancCf 
and  other  deductions  therefrom.  The  passengers  and  others 
are  likewise  to  be  entered  on  the  muster-roll,  (r) 

By  the  French  prize  regulation,  every  foreign  vessel  is  declared 
good  prize,  upon  which  a  supercargo,  commissary,  or  any  officer 
of  an  enemy's  country  is  found,  or  whose  crew  consists  of  more 
dian  one-third  of  enemy's  subjects:  or  having  no  muster  rdl 
on  board  properly  made  out  and  attested  at  a  neutral  port  from 
which  such  ship  must  have  sailed.  * 

Does  his  majesty  in  the  above  regulations  mean  to  include 
the  case!(  of  vessels,  whose  masters  or  owners,  by  proofs  on 
board  of  the  vessel,  can  justify  that  they  were  compelled  to 
engage  officers  or  men  at  ports  where  they  have  put  in,  to  sup* 
ply  the  place  of  fhose  from  the  neutral  country  who  have  died 
an  board?  (s) 

Generally,  in  northern  vessels,  this  document  contains'  only 
die  name  of  the  ship's  crew ;  in  distant  voyages,  however,  the 
naunes  and  nationality  of  the  passengers  on  board,  l^ilots,  if 
even  diey  make  part  of  the  voyage,  when  for  instance  ihey  sail 
from  the  EBe  to  DoveTf  are  not  oh  board  at  the  departure  of 
the  vessel,  and  are  sbldom^  as  heretofore  remarked,  included  in 
the  muster-rolL    They  are  privileged  on  pi-oduction  of  their 

(^)  lie  noaVeau  VtUin  par  Laporte,  page  139. 
(r)  €k>innienUire  de  Valine  T.  1.  page  402. 

(#)  M^g^lemnu  de  1778.  Art  9  and  l.(V 

21 


162  VOYAGE  PAPERS,  Book  U. 

patents  or  passports.  As  according  to  the  conventional  law  of 
nations,  one-third  of  the  seamen  on  board  of  a  neutral  ship 
may  be  of  enemy  origin,  the  inveaUgation  of  the  muster-roll 
on  account  of  a  few  straggling  seamen,  is  irrelevant  No  na- 
tion interprets  this  document  more  liberally  than  the  English^ 
and  none  nSore  rigidly  than  the  French.  The  French  requisi- 
tion, that  the  muster-roll  shall  be  attested  by  the  government  in 
the  neutral  port  of  departure,  is  not  always  feasible,  because 
the  crew  are  often  engaged  in  a  different  port  from  that  in  which 
the  vessel  lays  and  takes  in  her  cargo.  It  is  only  in  larger 
ports  that  seamen  may  be  found  in  sufficient  numbers  to  admit 
a  choice.  Yet  thb  requisition  of  the  French  law  must  as  far 
as  possible  be  complied  with,  to  avoid  risks ;  and  it  were  not 
impossible  to  demonstrate  from  the  law  itself  ^  des  tieux  de  de* 
party^  that  it  is  not  exactly  intended  from  the  first  port  of  de- 
parture, but  the  one  from  which  the  crew  has  been  taken  on 
board.. 

The  American  ship  Republican^  {t)  Simpson  master,  sailed 
from  Baltimore  for  Fatmouth^  with  the  same  crew,  that  had  made 
the  previous  voyage  with  the  vessel  from  Baltimore  to  Rotter^ 
dam^  and  therefore  sailed  with  the  muster-roll  of  the  former 
voyage. 

Fortalisy  at  her  condemnation  before  the  Council  of  Prheif 
observed :  *^  Two  different  voyages  may  be  commenced  from 
the  same  port ;  but  each  voyage  presumes  a  departure  at  differ- 
ent periods  of  time;  and  each  voyage  presumes  a  new  engage- 
ment on  the  part  of  the  crew  who  perform  the  voyage.  Where- 
fore each  separate  voyage  requires  a  properly  attested  muster* 
lt>ll.    Such  is  the  spirit  and  the  letter  of  the  law." 

The  least  irregularity  in  the  muster-roll,  is  a  ground  of  sus- 
picion with  the  French  courts,  and  it  might  be  said  that  the 
muster-roll  is  the  sanctum  sanctorum  of  the  ship's  papers.  But 
it  is  lamentable  when  the  dispensation  of  justice  depends  thus 

(I)  Bandbueh  det  practiicbca  Seerechtet,  3ter  Band,  page  331. 
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upon  the  form,  and  not  the  substance  of  the  thhig.  In  the 
case  of  the  Danish  ship  Brothers^  Styhr  master,  iu)  the  retir- 
ing master,  in  the  absence  of  the  new  one  that  had  been  sub« 
ttituted  in  his  place,  had  signed  the  muster-roll ;  and  this  was 
one  of  the  grounds  of  her  condemnation  in  Carthagena  by  the 
French  consul  the  7th  Plwotose  and  6th  year  of  the  Republick* 
So  in  the  case  of  the  Swedish  ship  Kronprintzen^  (p)  the  mas- 
ter  had  during  a  stay  at  London,  produced  bis  muster-roll  to 
the  Swedish  consul  there^  by  whom  it  was  certified.  In  a  sub- 
sequent trading  voyage  of  the  vessel,  the  master  had  erased  the 
word  ^^LondtnC'^  from  the  certificate,  and  substituted  for  it 
^ Gottenburg*'*  Upon  this  and  other  grounds  of  a  similar  na- 
ture,  the  French  consul  at  Malaga  condemned  the  vessel  the 
11th  Pkmoser^ih,  year  of  the  Republick.  In  Denmark^  the  ar- 
rangement is  to  use  stamped  papers  for  the  purpose,  with  the 
figures  of  the  year  printed,  and  as  these  sometimes  run  short 
at  the  close  of  a  year^  a  beginning  is  carelessly  made  upon  those 
of  the  following  year.  Thus  in  the  case  of  the  ship  Resolti* 
iion^  {jui)  sailing  for  account  of  his  Danish  majestyf  the  French 
consul  at  Malaga  condemned  her,  observing  that  the  muster- 
it>ll  was  a  forged  document;  because  it  was  dated  Altona^  the 
8d  of  December  1797,  and  yet  was  stamped  1798. 

We  have  had  occasion  to  observe  similar  irregularities  in 
the  Datch  stamps ;  and  shipmasters,'  when  they  are  compelled 
to  receive  papers  thus  irregularly  stamped,  should  be  careful  to 
observe,  that  the  reason  of  such  irregularity  be  endorsed  upon 
die  document  itself,  by  the  proper  officer  granting  such  docu- 
ment. 

If  a  vessel,  after  her  departure  from  the  port  of  clearance,  ia 
compdkd  to  change  any  of  the  crew ;  or  if  any  considerable 
changes,  in  re^;ard  to  the  ship's  crew,  have  been  noted  in  the 
jnuater-roll,  so  as  to  render  a  new  one  necessary,  yet  the  old 

(ti)  Handbueh  des  pnictisclien  Seerechts,  Ster  Band.  336. 
(v)  Ibiidein.  page  327.  (w)  Ibidem,  page  ;>S|8. 
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must  be  preserved  on  board.  Upon  diis  principle,  the  case  of 
the  Danish  ship  Fhcmix^  (x)  was  decided  in  the  Ceuncilof  Sc' 
juestratioru 

In  the  case  of  the  Prussian  ship  Carolina  WU^l^nina,  (y) 
where  the  muster-roll  authenticated  in  Hamkurgf  had  under- 
gone some  private  alterations*  Portalis  remarked : 

**  It  were  nugatory  that  the  Reglement  should  require  a  pro-' 
perly  authenticated  muster-roll^  if  the  same  could  sufier  wilftd 
and  ambiguous  alterationSf  without  the  assent  of  the  proper 
authority.  Such  unapproved  alterations  as  are  discovered  in  a 
document  of  the  nature  of  the  muster-roll,  compromit  the  le- 
gality of  the  instrument  and  render  its  credibility  doubtfuU  An 
act,  wanting  the  proper  forms,  is  merely  irregular ;  but  an  act, 
evidencing  striking  and  essenjtial  alterations,  must  be  consider- 
ed falsified.  The  muster  roll  refers  to  Hamburgh  and  not  to 
Stettin^  the  place  of  departure.  I  am  well  aware,  that  cir- 
cumstances during  the  voyage  may, compel  the  master  to 
change  his  crew,  and  that  he  may,  and  is  bound  to  have  sucb 
change  sanctioned  by  the  proper  authorities  of  any  neutral  port; 
but  then  it  must  be  always  in  his  power  to  produce  the  original 
muster-roll  executed  at  the  port  of  departure.'* 

^^  The  muster-roll  may  be  constituted  with  more  orlesaforma«^ 
lity.  It  may  be  amended  or  helped  by  such  acts,  en  rhgU^  as 
are  intended  to  give  stronger  identity  to  the  persons  who  comv. 
pose  the  crew ;  but  if  in  its  very  constitution  it  is  defective ;  ifi 
it  contain  arbitrary  alterations,  not  having  positive  refci:ence  to 
circumstances  or  persons,  on  board^the  vessel,  the  presumptioor 
is  against  the  captured ;  and  such  being  the  legtl  preaumptioa 
is  much  stronger  than  any  other  raised  against  it.'' 

The  Prussian  ship  Reysiger^  Jurgens  master,  (z)  Isty  BaJtst^ 
terdam^  at  the  time  when  JtioUand  was  in  alliance  with  .France^ 
and  Prussia  was  neutral,  and  there  engaged  a  crew,  the  niU8ia>> 

(x)  Handbuch,  2,  page  334  (y)  Ibidem,  pa^  337. 

(xj  Handbuch^  2,  page  341. 


^ 
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roU  of  which  was  furnished  by  the  magistracy  of  Bmbdtn^zxiA 
afterwards  legalta&ed  by  the  Fruasian  consul  at  RMerdam.  This* 
vessel  was  afterward  >  brought  in  by  the  French^  and  PorUili9^ 
declared  this,  in  his  view  of  the  case,  to  be  sufficient,   Shipmas* 
ters  are  to  observe  that  the  publick  officer  who  prepares  such 
papers,  is  to  attach  to  his  signature  of  them  the  office  or  capa*- 
city  in  which  he  does  it«     Such  neglects  are  too  frequent ;  and 
the  ship  CoruUmce  (a)  was  in  the  first  instance  condeamed  in' 
Ihanccy  because,  among  other  grounds,  the  officer  who  signed 
the  muster-roli  had  not  attached  his  name  of  office  to  any  part* 
of -the  document.     Portalla^  in  the  iVtze  Council^  however^  re- 
marked :    *^  What  matters  it  that  the  muster-roll  is  not  authenti-^ 
catedi  with  a  private  or  publick  seal  ?  The  form-is  not  required' 
by  the  Rfeglemeni9%  which  restrict  themselves  to  the  provision 
that  the  muster-roll  shall  be  signed  by  the  constituted  authori* 
ties  of  the  place  fron^  whence  the  vessel  sails.    In  this  instance 
it  has  been  done,  and  the  office  or  right  of  the  party  granting  it 
lttis%een  subsequently  proved*^' 

That  in  IS  adviseable,  with  a  view  to  French  captures,  to  en- 
ter the  passengers  upon  the  muster  roll  (particularly  if  they 
ace  to  leave  the  ship  during  $he  voyage)  as  is  prescribed  by  the- 
French  local  regulations^  may  be  seen  from*  the  proceedings  ia 
the  case  of  the  ship  Wtlhtlmsburg  of  Akona.  {b)  The  laws 
and  the  regiments,  it  is  ^re  observed,' both  require  that  the 
muster-roll  should  enumerate  the  crew  and  contain  the  names 
«f  the  passengers*  Such  a  provision  i»  very  wisely  calculated 
to. prevent  impositions;  and  principally  to  preclude  an  enemy, 
who  might  di^t  and  control  the  ship  and  cargo,  from  being 
on  board. 

In  the  abseace  of  consuls,  recourse  may  be  had  to  the  prin- 
cipal authorities  of  any  port,  to  note  and  attest  alterations  in 
Ae  must^-roll. 

Among  many  hundred  English  decisions,  which  are  reported 

(a)  Bandbuch,  2,  page  344.  (6)  Ibidem,  page  344. 
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and  open  to  us  for  a  series  of  sixteen  years  past,  not  one  is  to 
be  found  grounded  upon  the  errours  and  defects  of  the  muster- 
roll  ;  on  the  contrary,  we  have  seen  but  few  French  cases  in  which 
the  muster-roll  was  not  brought  in  question*  All  parties  con- 
cerned dannot  be  too  attentive  to  this  document,  on  its  relation 
to  the  French  prize  regulations* 

According  to  the  prevailing  laws  in  Denmark  and  Sweden^ 
the  master"* s  cettificate  of  citizenship  is  important  in  connexion 
with  the  muster-roll ;  and  must  always  be  on  board.  In  Alt<h 
na  and  Hamburg',  it  consists  of  a  printed  copy,  of  the  oath  which 
such  citizen  has  taken,  attested  under  the  seaA  of  the  proper  offi- 
'  cer  of  the  government.  We  have  often  observed  in  French 
captures,  that  the  captors  have  objected  to  the  insufficient  form 
of  thb  document ;  and  it  shoidd  be  a  general  principle,  that  all 
papers  required  for  the  voyage,  should  be  provided  with  the 
seals  and  other  formalities,  which  are  dispensed  with  in  inland 
transactions. 

Many  officers  are  provided  with  their  certificate  of  bapdsm, 
and  in  American  vessels  every  one  of  the  crewy  in  conse- 
quence of  the  complicated  contentions  concerning  the  nation- 
ality of  the  men,  are  furnished  with  a  proof  of  nationalityi 
teimed  z protection.     Further  to  this  head  belong: 

The  passports  of  pilots^  or  their  patent,  if  they  are  engaged 
for  part  of  the  voyage.  Also,  of  the  passengers.  The  mas- 
ter cannot  be  too  cautious  in  observing  that  these  are  genume, 
and  in  the  proper  form ;  and  during  war,  particularly  in  long 
voyages,  that  they  contain  not  only  the  residence,  but  the  origin 
of  the  passenger :  for  instance  thus,  ^^  a  native  subject  of  -— t 
or  so  many  years  a  subject  of  ^^^;^  and  that  if  practicable 
they  should  be  signed  by  the  Ministers  of  the  belligerents^- And 
lasdy  : 

The  passport  of  health.  This  must  include  every  person  on 
board.  It  is  generally  furnished  officially  at  the  port  of  de- 
parture, and  is  important  in  respect  to  quarantines.    According 
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to  particular  quarantine  regulations^  vessels  are  to  be  provided 
With  an  additional  passport  of  health  from  the  consul  of  the 
country  in  which  the  port  of  destination  lies  ;  at  least  this  regu- 
la^on  prevails  in  Denmark  with  regard  to  vessels  coming  from 
America*  A  master  thus  unprovided  with  a  passport  of  health, 
may  incur  difficulties  between  himself  and  his  consignees  and 
undeiwriters* 


BOOK  THE  THIBD. 


CONTRACTS  IN  THE  USE  OK  VESSELS  j  AND  PAPERS 

OF  LADING. 


INTRODUCTION. 

Merchant  vessels  may  be  engaged  for  Tarions  purposes ;  in  var  for  printteeriqg^  far 
prison  or  for  hospital  ships;  in  peace,  for  the  fisheries^  or  for  store-ships ;  or  may  be 
transferred  on  loana^  pacto  anticliretico,  according  to  the  principles  of  the  Roman  ktw^ 
as  a  pledge  to  the  lender,  for  a  time  agreed  upon.  All  appropriations  of  this  nature  are 
exceptions  to  the  general  mode  of  hiring  ships,  by  which  some  part,  or  the  entire  diip  is 
let  to  a  merchant  for  the  conveyance  of  goods  on  a  voyage  to  one  or  more  places. 

Generally  to  this  mode  of  engaging  or  hiring  vessels,  the  general  principle  of  die 
law  <^  contracts  for  hire  ai«  for  the  most  part  applicable.  In  case  this  contract  for  hire 
is  to  several  individKals,  it  i^  called  freighting  in  a  general  ship  ;  in  the  latter  case  af- 
freightment by  eharter  party.  The  entire  ship  is  either  engaged  for  the  voyage  or  by 
the  month.  In  the  latter  case,  the  time  commences  when  the  vessel  gets  under  saiL 
We  sliall  first  treat  of  the  Conveyance  in  a  geneittl  ship  i  tlien  of  aflEineigfatment  bf 
charter  party,  and  er.plain  the  rights  and  duties  incident  to  each  respectively,  and  there- 
upon in  the  thiid  chapter,  of  the  pa/maU  oj  freight,  and  in  the  fourth,  of  the  pt^ertf 
lading. 


CHAFFER  I. 

OF  THE  CONVEYANCE  OF  MBUCHANOISE  BT  A  6ENBB AL  SHIPr 


*BwA$  of  ^tawX  StGntiut* 

J.  D«  BlancK)  Disa,  de  Uteris  recognttzonh*  GroningtB^  i7T4m 

J.  D.  Scniv ET t,K^Dhssertatio  detrcuGtione  merciumper  UieraSf 
recognitionis.  Trajccti  ad  Rhenuni^  1750* 


» 
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G.  Rentzel,  Dissertatio  de  literas  recognitionis  praesertim  Du* 
p^bta.    Lugduni  Batavorum^  1754. 

The  first  of  thesefdiflsertaliaiiaU  employecl  in  the  inrestigatioD  of  the  diiferenee 
between  the  till  of  lading  and  the  other  ship't  papers ;  and  ita  peeuliaritaes.  The 
second  in  the  poalHoa,  that  the  tranamianon  of  the  bill  of  lading  is  a  sjrmboliGal 
defireiy.  The  third  is  in  opposition  to  this  last  principle.    I'heae  treatises  eon- 
tain  much  nsefa]  matter,  leading  to  a  conreet  nnderstanding  of  the  dnreraty  of 
-views  on  this  snlgeet 


IT  HEN  a  ship  U  intCDded  to  be  emploj^^d  as  a  general 
ship,  it  is  made  known  through  the  ship's  broker,  by  publick  ad- 
venisementy  or  otherwise,  stating  the  vessel's  nationality,  the 
place  or  places  to  which  she  is  destined,  with  or  without  convoy ; 
the  times  of  her  departure ;  and  often  the  nationality  of  the 
goods  to  be  received  on  board,  and  the  burthen  of  the  vessel* 

In  a  general  ship  the  owners  are  generally  responsible  for  all 
contracts  of  the  master,  having  relation  to  the  usual  business  of 
the  vessel.  In  England  and  other  maritime  countries,  those  who 
contract  with  the  master  have  a  two-fold  remedy,  and  may  make 
their  efection,  and  therefore  it  is  observed  in  the  Ls  et  coutumes 
de  la  mer :  '^the  vessel  is  bound  to  the  cargo,  and  the  cargo  to 
the  vesseL"  (c)  This  however  has  its  exceptions.  In  the  case  of 
Boucher  vs.  Latuson^  (d)  the  action  was  brought  against  the 
owner  to  recover  the  value  of  Portugal  coin,  delivered  to  the 
master  at  Lisbon  to  be  conveyed  to  London^  and  which  the  mas- 
ter had  embezzled.  By  the  usage  of  that  particular  trade,  the  / 
master  was  to  receive  the  freight  to  his  own  particular  use.  It 
did*t|pt  appear  that  the  ship  was  employed  in  carrying  goods  for 
hire  ;  and  it  was  decided  that  the  plaintiff  should  not  recover ; 
and  moreover  remarked,  that  it  was  of  no  consequence  whether 

(c)  €^oiTfic,  puge  7%  (d)  Abbott,  137. 
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the  master  was  rewarded  for  lus  aervtoes  by  wagea  paid  by  the 
owner,  or  by  receiving  part  of  the  eamingaof  the  ship* 

In  the  case  of  Ellis  vs.  Turner^  (e)  the  vessel  was  employed 
in  candying  goods  from  Hull  to  Stockwithy  and  Gainsborough^ 
which  is  a  litdc  farther  than  Stockwith.  The  freight  was  the 
same  for  conveyance  to  either  place.  On  former  voyages  the 
goods  destined  to  Stockxvith  had  sometimes  been  deiivfcred  there 
on  the  way  to  Gainsborough ;  and  at  other  times  carried  for* 
•ward  to  Gainsborough^  and  delivered  at  Stockwith  on  the  return 
to  Hull.  The  goods  in  question  were  delivered  to  the  master^ 
on  his  express  undertaking  to  deliver  them  at  Stockwith  on  his 
way  to  Gainsborough.  This  particular  undertaking  was  made 
by  the  master  without  the  privity  of  the  defendants  (the  owners) 
but  he  had  a  general  authority  from  them,  to  receive  and  con- 
vey goods  upon  freight,  to  Stockwith  and  Gainsborough*  The  . 
defendants  had  previously  given  publick  notice,  with  which  the 
plaintiff's  agent  who  shipped  the  goods  was  acquainted,  that 
they  would  not  be  answerable  for  any  loss  or  damage  that  might 
happen  to  any  cargOf  unless  occasioned  by  the  want  of  ordinary 
care  and  diligence  in  the  master  and  crew ;  m  which  case,  they 
would  pay  10  per  cent,  upon  the  loss,  provided  such  pa}^ent 
did  not  exceed  the  value  of  the  vessel ;  but  that  for  extra  freight 
they  wopld  insure  against  all  accidents*  No  extra  freight  had 
been  agreed  upon  for  the  goods  in  question ;  the  vessel  took  in 
other  goods  for  Stockwith  in  the  present  voyage,  and  arrived 
safely  there*  The  master  delivered  some  of  the  other  goods  theret 
but  as  the  goods  in  question  were  stowed  below  the  goods  des- 
tined for  Gainsborough^  refused  to  deliver  those  in  question  un- 
til his  return ;  on  the  way,  however,  from  Stockwith  to  Gains* 
borough^  the  vessel  sunk  without  any  want  of  ordinary  cure  in 
the  master  or  crew,  and  the  goods  in  question  were  damaged* 
Lord  Kenyon  said,  **  As  the  vessel  reached  Stockwith  in  safety, 
and  might  have  delivered  the  goods  there,  i  think,  tbia  amion 

(e)  Abbott,  138. 
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may  be  maintained ;  for  though  the  bss  h^pened  in  conse- 
quciice  of  the  misconduct  of  the  defendant's  servant,  the  supe- 
riouTB  (die  defendants)  are  answerable  for  it  in  this  action. 
Tbey  are  responsible  for  the  acts  of  their  servant  in  those  things 
that  respect  bis. duty  under  them  ;  though  they  are  not  answer* 
able  for  hta  conduct  in  those  things  that  do  not  respect  his  duty 
tothem*^' 

In  the  case  oiRinquist  vs.  DUchell^  the  master  had  employed 
a  broker  to  advertise  the  vessel  for  freight,  and  in  the  adver* 
tkemeac  it  was  stated  that  the  ship  would  depart  with  convoy. 
The  ship  sailed  without  convoy,  and  the  goods  in  quesdon  were 
lost.  Upon  an  action  brought  by  the  owners  of  the  goods,  the 
master  aUeged  a  prohibition  to  the  broker  to  insert  such  clause 
in  the  advertisement.  Lord  Kenyan  instructed  the  jury,  that 
this  point  was  immaterial,  as  the  broker,  was  authorised  to  ad- 
vertise the  Vessel  generally  for  freight,  and  the  owner  was  res* 
ponsiblefor  what  he  promised  in  his  name,  and  must  seek  his 
remedy  bvcr  agunst  the  broker.     Judgment  for  Plaintiff.  (/) 

The  master  or  his  broker,  even  when  the  owner  is  on  the 
spot,  generaHy  contracts  himself  for  the  conveyance;  and  in 
England^  the  (»inciple  in  the  above  case,  and  the  case  oP  Boson 
vs.  Sanford^  is  correctly  adopted,  that  where  the  master^  with- 
ont  the  knowledge  of  the  owners,  contracts  for  the  conveyance 
of  goods,  tbey  are  nevertheless  responsible  upon  the  contract,  {g) 
Between  die  consignor  and  the  broker,  or  the  master,  the  na- 
ture and  nationality  of  the  goods,  the  time  of  lading,  and  the 
freight  is  generally  determined. 

In  die  northern  ports,  such  carriers  for  freight  obligate  them- 
selves uncondidonally,  to  transport  goods  to  one  or  more  ports, 
but  not  before  they  are  assured  by  their  brokers  or  commissa- 
ries of  obtaining  a  designated  quanuty  of  the  cargo.  Former* 
ly,  after  they  had  decoyed  a  qu^nuty  of  goods  on  board,  through 
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their  advertisement,  "  to  sail  as  soon  as  possible,"  they  fre- 
quently delayed  many  months  before  they  sailed,  giving  oc- 
casion to  actions  at  law  for  the  return,  or  the  transporution  of 
.such  goods.  This  is  now  done  away,  as  the  vessel  is  generaU 
ly  advertised  to  sail  at  a  particular  day ;  and  the  master,  at  the 
expiration  of  the  time,  must  content  himself  with  annulling  tho 
contract  without  any  demand  for  the  freight  of  goods  received  oa 
board,  and  risk  the  possibility  of  being  compelled  to  indenwuify 
the  party  in  costs  and  damages*  - 

The  mate,  or  some  other  officer  on  board,  furnishes  tickets  or 
receipts  to  the  party,  on  delivery  of  the  goods  on  board ;  from 
which  the  bill  of  lading  is  afterward  framed*  This,  in  the  con- 
veyance of  piece-goods,  is  to  be  viewed  as  the  written  contract 
of  hire  between  the  shipper  and  the  master,  .of  which  the  ad- 
vertisement, before  referred  to,  constitutes  a  part.  The  doptrine 
of  bills  of  lading  is  among  the  most  complicated  in  the  law. 
Although  the  following  remarks  arc  not  of  immediate  impor- 
tance to  merchants,  we  venture  to  subjoin  them  for  the  general 
interest  of  maritiII^^:ommerce• 

The  word  Connoissement  (biU  of  ladtngj  is  probably  derived 
from  the  Italian  ^  conoscere^  conoacemento  f*^  and  originates  con* 
sequently  in  the  Mediterranean  {  notwithstanding  that  which  is 
now  understood  by  it,  is  there  called  *^  Police  de  cargaison,^  la 
general,  bills  of  lading  (by  the  Latin  authors  of  the  Scmth,  call- 
ed ApochcB  oneratorice^  and  in  the  North,  litera  recognitioms) 
are  the  acknowledgment  of  the  master,  or  his  clerk,  of  the  re- 
ceipt of  the  goods  therein  named,  on  board  of  his  vessel,  for  a 
particular  destination ;  and  which  for  the  payment  of  the  freight 
therein  stipulated,  he  promises  to  deliver  to  a  third  person.  (A) 
The  contract  botween  the  parties,  is  a  contract  for  hire*  The 
goods  shipped,  are  either  on  account  of  the  consignor  himself^ 
or  of  a  third  person,  or  for  account  of  him  to  whom  they  are 

(A)  Ordenansa  de  BUboa^  18— 34s 
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consigned.    Herein  consists  the  variety  of  cases ;  and  we  are  of. 
<q>inion  that  wherever  no  credit  has  been  given   (the  draft  of 
bills  is  none,)  (i)  and  the  owner  unpaid,  his  endorsation  of  » 
'  second  bill  of  lading  has  preference  against  the  first,  even  in 
die  hands  of  a  third  or  fourth  party,  because  to  the  completion 
of  the  sale^  two  things  are  necessary,'  payment  and  delivery.  In 
almost  all  countries,  bankruptcy  among  dishonest  men,  has  be* 
come  a  modus  acqtdrendu    This  method  is  greatly  faciUtated 
to  merchants,  who  finding  themselves  insolvent,  commission 
goods  from  all  quarters,  accept  the  drafts  promptly,  and  imme- 
diately transfer  the  bills  of  lading  of  such  goods,  (either  pur- 
chased or  upon  commission)  to  cover  inland  creditors  ;  or  in 
payment  to  accessories  for  simulated  debts,  to  be  enabled  in  the 
end  afterwards  to  appropriate  the  proceeds  to  their  own  uses.-—' 
Avenging  justice  seldom  follows  a  bankrupt  who  has  made  his 
peace  at  home^  beyond  the  confines  of  his  own  country,  and 
even  when  it  does,  such  frauds  practised  upon  foreigners  are  as 
seldom  brought  to  Kght.     The  above  maxim  appears  the  only 
-  preventive,  notwithstanding  the  opinion    which   prevailed  in 
France^  that  the  right  of  recla?kn,  gave  opportunities  to  a  bank- 
rupt to  prefer  such  creditors  as  he  pleased,  to  others*  (^')     In 
vado  is  it  urged  against  the  foregoing  hypothesis,  that  the  confi- 
dence and  the  life  of  commerce  must  be  destroyed,  if  the  biH  of 
lading,  as  a  representative  of  the  property,  ceases  to  be  ne- 
gotiable ;  for  our  own  times  afford  the  frequent  evidence,  that 
an  overstrained  activity  in  commerce  (when  for  instance  young 
adventurers  without  funds,  plunge  too  deeply  into  speculations, 
and  upon  the  least  drawback  are  compelled  to  relieve  them- 
selves   by    pledge^  or    assignment    of  the   bills  of  lading,) 
should  be  discouraged,  from  the  certainty  of  its  retrocession. 
Nor  is  the  argument  more  favourable,  that  the  assignment  is  for 
the  most  pah  made  at  the  place  of  residence  of  the  vender  of 

(•)  Ordenanza  de  BiUtao^  17-^7. 

(j)  BepertoizeumvensldeleguUtlon.  Tome  S^pag  224.  « 
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such  bilb  of  lading,  where  the  parchasers  can  easily  assure  them- 
selves of  the  prospect  of  paymeiit,  or  a  sofficiency  to  cover  the 
drafts  drawn  on  account  of  the  goods ;  and  are  therefore  to 
Uame  themselves^  if  they  accept  a  title  that  is  defective  or  in- 
sufficient. Emeriffon  is  of  the  same  opinion  wiih  us.  In  op<* 
position  to  Falin^  he  denies  that  the  delivery  of  the  bill  of  ladl- 
ing is  a  symbolical  delivery,  and  adds  I  do  not  believe  that  a 
transfer  of  the  bill  of  lading,  prejudices  the  privilege  of  the 
owner  originally  unpaid,  nor  the  bottomry  lender,  nor  the  rights 
of  creditors.  If  the  opposite  opinion  is  to  prevail,  it  must  af-* 
ford  an  easy  facility  to  bankrupts,  to  elude  their  maritime  en* 
gagements.  {i) 

The  opinion  which  we  have  asserted,  is  maintained  in  every 
decision  we  have  known  in  AUona^  grounded  upon  the  Roman 
law^  which  is  there  in  force ;  and  in  no  case  have  the  parties 
ever  ventured  upon  an  appeal. 

A  merchant  of  Akona^  had  ordered  goods  from  Bordeauoc^ 
accepted  the  bills  drawn  upon  him,  and  endorsed  the  bill  of 
lading  to  a  merchant  of  Hamburg ;  soon  after,  from  severe 
losses,  he  was  compelled  to  stop  payment.  Before  the  goods 
arrived,  the  consignors,  Aibrecfu  £^  DeibtUck^  had  advise  of 
the  situation  of  the  consignee,  and  settt  a  second  bill  of  lading 
to  Dede  of  Altonay  ta  whom  the  master  delivered  the  goods 
upon  his  arrival.  The  holder  of  the  first  bill  of  lading  here- 
upon brought  an  action,  in  which  he  failed ;  because  the  court 
were  of  opinion,  that  the  draft  of  bills  was  not  a  credit  to 
the  party»  and  the  sending  of  the ,  bill  of  lading  no  symbolical 
delivery ;  and  thus  they  have  decided  in  many  other  similar 
cases.  The  appellant  court  of  H^ktein^  to  which  the  above  court 
is  subordinate,  and  the  high  court  of  ScMemoig^  however,  were 
of  the  opposite  opinion.  We  shall  return  to  these  cases,  and 
decisions  of  the  EngUsh  ooDits,  when  we  have  efiume* 


(k)  Tnut6  dfls  mursnoes,  c.  12,  ^  3j  p.  319. 
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«ated  a  km  others  whkb  we  have  found  ^^^eA  agaia&C  the 
^epecii  practiee*  t 

A  mercfaMic  of  HawUmrg  had  sold  to  another  of  Dresden^  a 
hogshead  of  sugar,  for  which  the  latter  promised  tmnediate 
paymeiit;  and  directed  it  to  be  seat 'to  his  correspoodeat  at 
DtnenbtiTg^  wkh  whom  it  was  to  remaia  until  advised  of  the 
paymenu  The  hitter,  however,  sent  it  to  his  correspondent  at 
Leipzifff  with  directioas  not  to  forward  it,  untS  he  should  be 
af^rized  of  the  payment*  The  Dresden  merchant  hereupon 
paid  a  part  of  the  purchase  mottey^  and  brought  an  action 
against  the  bolder  for  the  delivery  of  the  sugar,  because  the 
aame  had  been  forwarded  at  his  risk,  and  received  on  his  ac- 
count: it  was,  however,  determined  in  favour  of  the  defen^ 
dant.  ^1) 

The  hvodiers  Trier^  in  Copenhagerif  had  ordered  from  Voss^ 
vnnJUe  (f  Co.  of  Rrtmen^  two  parcels  of  thread,  for  which  diey 
stipulated  two  months  credit.    The  agent  of  the  purchasers 

was of  AUona^  to  whom  the  goods  were  forwarded  by 

the  vender.  Before  the  threads  arrived  he  was  advised  by 
letter  from  the  consignors,  to  receive  them,  not  upon  account  of 
the   Trietiy  but  to  hold  them  subject  to  their  (the  consignors') 


i*«^»»«*"»-^p« 


(1)  Between  the  oonsignor  and  consignee,  the  power  of  intercep* 
ten  is  not  in  ihe  least  impaired,  by  the  endorsement  of  the  bill  of 
Ming  to  the  consignee.  Where  the  question  is  between  vender 
and  vendee,  noMng  but  absolute  and  total  payment  can  impair  the 
rifi^;  it  is  not  hurt  by  a  receipt  of  part  of  the  purohase  money. 
ij6X.  Jdere.  Jim.  164.    7  D.  &£.  440. 

The  jiropevty  by  the  sale  is  out  of  the  vender ;  thevendee  is  Ikhle 
to  all  rishsH;  if  the  carrier  Ipse  tbe  geoda»  or  injure  them,  the  action 
is  to  be  buoiigbt  by  the  consignee^  and  not  by  the  coosignQr,  although 
the  consignor  mayM  liable  for  the  freight.  B  D.  fc  E.  S30.  8  Has. 
&  FtUl.  584.  But  still  the  vender  retains  the  right  of  stoppage  in 
tramUu.    Vide  1  Mwyn^  JV:  P.  abr.  339. 
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order.  The  agent,  however,  as  he  said,  received  them  on  ac-^ 
count  of  the  purchasers,  (who  shordy  after  became  baokrdpt,) 
and  maintained  a  jus  retemtonis  in  them  for  claims  against  the 
Triers.  Foaswinckie  &f  Comp.  preferred  a  claim  to  the  proper* 
ty  against  the  agent.  The  property  was  adjudged  to  die  plain* 
tiffs  in  the  lower  court  and  the  court  of  appeals ;  probably  becauae 
it  was  held,  that  the  (tnimus  tradendi  in  the  vender,  did  not  ac- 
company the  act  of  delivery  to  the  agent. 

In  March  ITQGy  Ertehson^  master  of  the  American  ship 
Thomas^  received  from  yonathan  Rusaell^  in  Charleston^  who 
had  entered  into  a  charter  party  with  him,  a  cargo  off  rice,  to 
sail  for  Corves  and  a  market,  and  there  deliver  the  same  to 
James  V*  Murray^  or  his  order.  When  he  arrived  at  Cowes^ 
Murray  had  failed,  and  he  there  received  orders  from  the  endor- 
sees of  the  bill  of  lading,  Btrd^  Savage  &  Btrd^  in  London^  to 
proceed  to  Rostock  and  there  deliver  the  cargo  to  their  order.— 
Hf  sailed  for  Rostock^  and  found,  beside  the  charter  party,  a  bill 
of  lading,  first  a  copy,  then  the  original  with  ^e  following  en- 
dorsemeut :  ^^Deliver  the  contents  of  the  within  bill  of  lading  to 
the  heirs  of  .M.  C.  W.  S^  Company^  or  order. 
Otis  Ammidonpcr  procuration  from 

James  W.  Murray^ 

Bird,  Savage  ^  BirdJ^ 

The  latter  had  obtained  the  bill  of  lading,  to  cover  a  claim« 
The  master  refused  to  deliver  the  cargo,  because  the  procura-  ' 
tion  to  0.  Ammidon^  had  been  made  after  the  insolvency  of 
Murray  ;  and  he  proved,  that  the  bills  which  Russel  had  drawn 
upon  Murray  for  the  cargo*  and  through  which  he  had  sold  the 
cargo  to  Maas  £if  Foltz^  in  America^  bad  not  been  paid ;  which 
bills,  the  latter  had  transmitted  to  him,  to  protect  their  interest. 
Upon  these  bills,  the  Court  of  Rostock^  and  a  juridical  fisculQri 
decreed  the  cargo  to  the  master,  for  account  of  the  holders  of 
the  biUs ;  and  adjudged  the  holders  of  the  bill  of  lading  to  the 
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payment  of  damages  and  costs.  Busch^  (/)  who  reports  this  case, 
is  of  opinion  that  the  bonajide  holders  of  the  bill  of  ladings 
ahoukl  have  been  put  in  possession  of  the  goods. 

3/brsh^  Reeves  Esf  Comp,  in  London^  sent  by  the  ship  CeceliOj 
in  December  1804,  one  chest  of  woolens,  and  a  sample  box  to 
T&nningen.  The  goods  were  consigned  to  the  person  named 
in  the  bill  of  lading,  and  endorsed  *^  these  chests  to  be  delivered 
to  the  brothers  Kaujmann  in  Hamburg.^  These,  however, 
commissioned  them  in  a  letter  of  advice,  to  forward  the  chests 
Xojohann  A.  Trager  in  Leipzig^  for  whose  account  they  were 
shipped*  Kauffman^  Brothers  ££f  Comp.  February  the  9th,  1805^ 
endorsed  the  bill  of  lading  to  M*  Rowohlf  in  Hamburgh  to  secure 
a  claim,  and  soon  after  failed. 

"When  die  consignors.  Marshy  Reeves  S[  Co*  were  advised  of  tht 
failure,  and  at  the  same  time  heard  that  Trager  had  become  in- 
solvent, they  sent  the  second  bill  of  lading  to  Messrs*  G,  H*  LU* 
ring  is?  Comp.  in  Tdnningen^  with  a  commission  to  receive  h% 
goods  on  their  account.  Upon  the  arrival  of  the  vessel.  Luring 
&  Comp.  and  at  the  same  time  Wacke  i^  Comp.  endorsees  of 
HowoM^  applied  for  the  delivery  of  the  goods,  and  the  master 
procured  the  deposite  of  them  until  the  settlement  of  the  claims 
of  the  respective  parties. 

Wacie  &P  Comp*  endorsees  of  M*  Rowohh  endorsees  of  Kauf- 
man &P  Brothers^  became  claimanu,  and  grounded  their  claim 
upon  Reeves  4*  Co*  the  consignors,  bill  of  lading,  consigned  to 
Kaufman  &f  Brothers^  and  endorsed  by  these  to  RowohL 

The  defendants  LUring  &f  Comp.  alleged  for  the  consign- 
ar&9  that  Kaufman  £sf  Brothers  were  merely  despatch  agents,  and 
in  no  respect  authorised  to  make  further  disposition  of  the 
goods  than  their  orders  admitted. 

After  a  hearing  of  the  case  at  Tonningeriy  25th  of  Septem- 
ber^ 1806,it  was  adjudged,  ^^  That  the  goods  in  question  should 

(V)  J^iiscfi,  ZvoAtjK,  Bd  Tol.  page  231. 
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live  of  ihe  cargo ;  (0)  and  upon  this  principle  the  following 
cases  have  been  decided,  and  confirmed  in  our  courts  above* 

The  house  of  de  Larrard  ^  Comp*  in  Barcelona^  shipped  in 
yune  ia04,  on  board  the  Anna  Frederica^  Damp  master,  fortf 
pipes  of  brandy,  eighteen  of  wine,  and  twenty-one  bags  of  nuts, 
for  Tbnning^  for  account  and  risk  of  jf.  Hane^  in  Altona^  and 
upon  his  order ;  and  consigned  the  bill  of  lading  to  him,  or  his 
order.  They  at  the  same  time  drew  for  the  amount  9935  mks. 
bco.  The  ship  was  yet  on  the  voyage,  when  they  had  advice  of 
Hane^s  circumstances,  and  that  he  would  not  be  able  to  ho- 
nuur  the  drafts.  They  sent  directions  to  the  master,  not  to  de- 
liver the  goods  to  Han^^  but  to  P.  G.  Schwartz  in  To'nnif^,  to 
whom  they  endorsed  a  second  bill  of  lading.  In  the  mean 
time  Hanc^  after  the  receipt  of  the  first  bill  of  lading,  made  a 

(0)  Dr,  ffa9che*B  Commentar  zu  der  Ifombur^er  Falliten  Ordnimg^  2tef 
Th.  p  ir2. 


■«»^'  * 


being  no  consideration,  no  property  passes,  and  if  the  goods  come 
into  the  hands  of  the  consignee,  the  agent  cannot  sue  for  them,  as 
if  he  had  been  an  assignee  for  valuable  consideration,  This  doc* 
trine,  however,  that  the  ^dorsement  passes  no  property,  unless^ 
there  be  a  consideration,  we  apprehend  only  applies  \d  the  case 
where  it  affects  the  rights  of  third  persons.  For,  if  A  ships  goods 
to  JS%W'¥orky  consigned  to  B  for  sale,  and  he  endorses  the  bUl  of 
lading  to  C  for  valuable  consideration,  and  C  endorses  it  to  D  for 
no  consideration,  D  may  sue  A  in  trover  for  the  goods,  or  have  his 
action  for  the  proceeds  of  the  goods ;  and  it  is  not  competent  to  A, 
to  plead  that  the  endorsement  by  C  to  the  plaintiff,  was  void  for 
want  of  consideration.  But  still,  if  this  endorsement  by  C  was 
merely  colludive,  and  with  a  view  of  depriving  the  defendant  A  of 
the  benefit  of  a  se^  off  which  he  has  against  C,  C  will  be  considered 
the  real  owner,  and  plaintiff  will  be  nonsuited.-— Such  is  also  the 
case,  where  the  endorsement  of  a  bill  or  note  is  merely  colIttBive/ 
Vide  Camp.  N.  P.  Rep.  S96.--4  East^  21 1. 
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4ixd  of  trust  to  -his  relation  Clemen*  A,  Majua^  in  Barhutg^ 
wherein  he  set  out,  that  for  the  amount  of  14,700  mk9.  in  gold, 
loaned  him  fronA  time  to'  time,  and  as  security  for  the  above 
loaUf  he  had  transferred  the  said  bill  of  lading  with  the  goods 
therein  named,  in  trust  to  the  said  Majui^  that  if  he,  Hane^ 
did  not  at  the  expiration  of  one  month  satisfy  the  above  amount, 
Mafus  was  authorized  to  take  possession  of  the  goods  on  their 
arrival,  and  dispose  of  them  at  his  discretion  ;  and  transferred 
to  him  at  the  same  time  the  policy  of  insurance.  Hane  soon 
after  failed,  without  having  satisfied  Majus  within  the  time  li* 
mited ;  and  the  latter,  when  the  ship  arrived  at  Timning^  in 
Oct.  1804,  produced  the  biUof  lading  endorsed  to  him,  and  re* 
quired  the  delivery  of  the  goods  to  his  agents  Gbttig  S[  Nissen, 
after  the  master  had  delivered  the  twenty-one  bags  of  nuts  to 
P.  G,  Schwartz^  in  the  name  of  de  Larrard  S[  Comp,  consign- 
ors. The  forty  pipes  of  brandy,  and  eighteen  pipes  of  wine, 
under  reservation  of  these  respective  claims,  were  stored  in  the 
king's  warehouses. 

Gottig  {jfMs^en,^  endorsees  of  Majusy  in  right  of  Hane^  be- 
eame  plaintiffs  against  P.  G.  Schwartz^  as  the  holders  of  the 
bill  of  sale,  endorsed  from  the  consignors  de  Larrard  Sf  Comp* 
and  referred  to  it  as  the  one^  upon  which  the  goods  had  been 
forwarded  on  account  of,  and  for  the  risk  of  Hane^  and  con- 
signed to  him ;  and  the  subsequent  deed  of  trust  from  him  to 
Majus. 

The  defendants,  however,  alleged,  that  Hane  never  paid  for 
the  goods ;  that  they  had  never  been  delivered  to  him ;  and  that 
the  assignment  of  the  bill  of  lading  to  Majus^  was  a  transaction 
which  could  in  no  wise  prejudice  the  consignors* 

Upon  a  hearing  of  this  case  before  the  Supreme  G>urtof  his 
'Majesty  at  Gottorf^  it  was  determined,  February  IS,  1806: 
That  the  right  of  the  plaintiffs  to  the  forty  pipes  of  brandy, 
^l^teen  pipes  of  wine,  and  twenty-one  bags  of  nuts^had  vest- 
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ed,  and  fhat  the  defendantB  be  compelled  to  restore  the  twen* 
ty-bae  bags  of  nuts  taken  as  above. 

The  case  of  D.  et  Comp.  Si  H.  ^  Comp%  in  regard  to  thirty 
boxes  of  sugar  on  board  the  ship  Hermann  .^  Tusnelduj  was 
decided  upon  the  same  principle.  The  circumstances  were  the 
same  as  in  the  foregoing  case,  and  notwithstanding  the  drafts 
were  yet  unpaid,  the  goods  were  decreed  to  the  endorsees  of 
the  first  bill  of  lading,  by  the  same  tribunal. 

-Diggler  £sf  Comp.  shipped  on  board  the  ship  TVtmVy,  Taher 
master,  twenty-two  barrels  and  five  bags  of  coSee,  executed 
the  bill  of  lading  to  their  order^  endorsed  two  copies  thereof  to 
C»  GrUneisen^  who  endorsed  them  farther  xo  M.  S[  S*  sent  then 
an  invoice,  and  drew  for  the  amount,  which  drafts  they  ac« 
cepted,  and  endorsed  the  bill  of  lading  fanhen  Before  the 
goods  arrived  at  their  destination,  Griineisen  failed,  and  the 
English  consignors  endorsed  a  third  bill  of  lading  to  G.  W.  Dan-- 
neman  in  Hamburgy  who  thereupon  became  claimant  for  the 
goods.  It  was  determined,  J^ay^  1800,  that  the  goods  followed 
the  endorsement  of  M*  §[  S.  if  it  could  be  proved,  that  they  had 
paid  valuable  consideration  to  Gruneisem 

Rentzely  who,  as  he  informs  us,  has  grounded  his  dissertion 
upon  practical  experience ;  ($51)  and  who  denies  that  the  de« 
livery  of  the  bill  of  lading  is  a  symbolical  delivery,  presents  us 
the  following  theory  of  the  bill  of  lading. 

If  no  Qredit  is  given,  and  the  consignor  has  previously  sent 

»         -      • 

the  biU  of  lading,  but  is  afterwards  advised,  that  he,  to  whom 
he  has  addressed  it,  has  failed,  and  cannot  fulfil  his  contract, 
he,  or  in  the  event  likewise  of  his  failure,  his  creditors  may 
have  the  goods  relanded  from  on  board  ;  the  master  would  not 
be  authorized  to  sail  without  security,  and  a  proper  judicial 
decision.  If  they  arrive  at  the  place  of  destination,  and  the 
consignee  of  the  bill  of  lading  is  bankrupt,  they  are  not  to  be 
included  in  the  mass  of  his  effects.  If  they  have  been  previ- 
ously hypothecated^  he  to  whom  they  have  been  so  hypothe* 
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cated,  has  the  preference  to  the  holder  of  the  bill  of  lading;' 
but  the  latter  have  the  option  to  redeem  them.  A.  in  Hamburg^ 
commissions  B«  in  Uvomo^  to  purchase  and  send  him  a  cargo 
of  wine;  B.  however,  transfers  this  commission  to  C.  in  Venice. 
€•  ships  the  wine,  sends  B.  the  bill  of  lading,  who  transmits  it 
to  A. ;  and  before  the  wines  arrive,  B.  fails*  His  creditors  ac- 
cording to  Rentzel^  have  no  claim  to  the  wine  on  its  arrival  at 
JSambwtg* 

M.  in'  Hamburg y  ordered  merchandise  of  S.  in  Genua^  and 
commissioned  P.  in  Bordeaux  to  pay  for  them.  Both  commis- 
sions were  executed*  P«  has  afterwards  reason  to  think  M.  un- 
safe, and  empoweiB  his  agent  in  Hamburgh  to  see  that. the 
goods  are  not  delivered  there ;  because,  he  conceives  that  he 
has  hypothecary  rights  in  them,  on  account  of  the  purchase 
money  paid.  RentzeJ^  with  reason  denies  this. 
'  If  two  prefer  a  claim  against  the  same  goodsy  he  according 
to  Xentzely  is  to  be  preferred,  who  has  a  bill  of  lading.  If 
both  have  a  bill  of  lading,  he  who  paid  value  for  it ;  if  neither 
have  paid,  he  who  first  received  the  bill  of  lading ;  if  the  mas« 
ter  has  already  delivered  the  goods,  he  who  has  the  possession. 
If  further  contested,  they  are  to  be  deposited  until  the  claim  is 
settled ;  or  sold;  and  the  purchase  money  applied  to  await  the 
event  of  contested  claims. 

Nogues  et  Qompm  shipped  at  Carthagena,  ten  bales  of  silk  up- 
on the  ship  St.  yean  Amaud.  The  bill  of  lading  was  deliver- 
able to  order.  The  consignor  sent  it  to  Alicantj  and  from  there 
it  went  to  Jeaume  ^  Lxentaud^  at  Marseilles.  Eleven  days  af- 
ter the  consignors  had  sent  the  first  bill  of  lading,  they  sent  a 
second  to  Jdadrid^  to  a  person  who  forwarded  it  to  Rey  in  jlfor- 
seiiles,  who  insured  25,000  livres  thereon.  The  Court  below, 
acljudged  to  each  one  half,  the  Court  of  Appeals,  however,  on 
the  right  of  the  prior  endorsement,  the  whole  to  Jeaume  ^  Li^ 
entaud.    The  insurance  of  the  holder  of  the  second  bill  oi  lad- 
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ing  was  cancelled.  (/»)  Emerigonf  notes  a  similar  decision  con- 
cerning thirty-six  bales  of  cotton,  that  came  from  Constanti^ 
nopk  to  Marseilles^  in  the  ship  St.  Anne  Incomparable* 

If  the  consignor  has  not  sold  upon  credit,  says  Rentzel^  he 
may  by  a  second  bill  of  lading  prevent  his  goods  being  deliver- 
ed to  the  possession  of  him  who  has  not  honoured  the  drafts  ob. 
account  of  them.  The  master  is  his  authorized  agent,  and  the 
consignor  may  by  a  second  bill  of  lading  recall  his  mandate  ta 
him.  If  the  bill  of  lading  is,  however,  sold^  it  suspends  evexy 
operation  of  a  second  bill  of  lading. 

$  45*  We  are,  as  before  remarked,  not  of  this  opinion. 

Mevius  in  Hamburgh  commission's  Cajus  in  Dantzig^  to  pur^ 
chase  grain ;  the  latter  again,  commissions  Sejus  in  Riga»  He 
buys  it,  and  sends  the  bill  of  lading  to  Cajus^  and  he  to  Mevtus^ 
iR^ho  pays  him  the  amount.,  Cajus^  however  fails,  before  he 
pays  Sejus.  The  latter  must  resort  to  the  assignees  of  Cajus  / 
and  only  has  a  legal  claim  for  the  whole,  as  our  author  correct- 
ly remiarks,  if  he  can  prove,  that  such  payment  was  nude  by 
Mevius  after  a  knowledge  of  the  act  of  insolvency. 

By  the  English  law,  goods  that  have  come  to  the  hands  of 
the  vendee^  or  of  him  who  represents  the  vendee,  cannot  be 
reclaimed  or  countermanded ;  except  out  of  the  hands  of  the  in* 
solvent  agent  of  the  vendor,  because  a  delivery  to  him  does 
not  change  the  property.  However,  before  the  goods  are 
delivered,  he  may  reclaim  them  in  transitu.  Messrs.  Boht- 
Itngk  4*  Comp.  by  directions  from  Crane  of  London^  as  agents  for 
him«  shipped  on  board  of  a  vessel  chartered  by  Crane^  a  cargo  of 
Russian  commodities,  and  sent  invoices  thereof,  and  a  bill  of 
lading  of  part  to  him.  Before  the  ship*s  departure  they  were 
advised,  that  some  bills  drawn  upon  Crane  for  a  previous  trans- 
action were  unpaid,  and  procured  from  the  master  of  the  vessel 
bills  of  lading  to  their  own  order ;  sent  them  to  a  friend  in 

(p)  Emeri^^ofh  1—318. 
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Lonimj  ind  ia&raed  Ctane  that  lie  might  haw  the  bills  of  la- 
ding upon  giving  security  to  thrir  friead  for  the  paymcm  of  the 
biBs  of  exdange  to  \m  drawei  fct  the  amotrnt  of  the  goods, 
ddKrwiae  their  fviciid  would  sel  the  goods  on  Cramps  accoont, 

and  apity  cbe  proceeds  in  diseharge  of  the  biBs  of  exchange 

Before  the  goods  were  strippedf  Crane  had  in  fact  committed 
w  act  of  hankraptcy.     Upon  the  arrival  o(  Ae  ship,  hi*  as- 
Mgnees  offered  to  pay  the  freight,  ahd  demanded  the  goods  of 
the  master  ;  who,  notwithstanding,  delivered  to  the  friend  of 
B^htHngk  ii  Camp,  in  compfiance  with  the  endorsement  of  their 
bills  of  lading.     The  assignees  brought  an  action  against  the 
master,  and  the  court  held  diat  the  law  of  Russia^  authorising 
file  owner  to  retake  possession  of  goods  already  shipped,  but 
ttopaid,  ought  to  prevail,  ami  that  the  master's  signature  of  the 
biOii  of  ladmg,   was  equivalent  to  a  delivery  of  the   goods, 
and  a  stoppage  in  tramitu.    The  contrary  has,  however,  been 
decided  in  another  case,  that  gfew  out  of  the  same  transaction. 
iBohmngk  vs.  IngRi.')  {gf 

tn  Ae  <ase  of  Fowler  vs.  M'Te^art^  irt  Bristol^  (r)  the 
principal  had  chattered  a  ship  for  a  term  of  years,  had  manned, 
fitted  her  out,  and'  ordered  goods  upon  his  own  account,  which 
were  put  on  board,  to  be  sent  to  him,  when  he  failed.  He 
being  in  that  case  the  owner  of  the  ship,  pro  tempore,  it  was 
Eeld^  equivafent  to  a  delivery  in  a  warehouse  belonging  to  him. 

Ao  respects  the  general  rute,  when  the  delivery  of  goods  is 
cfeuntermahded  whidi  have  been  shipped  upon  a  credit,  because 
Ae  consignee  has  failedy  or  become  a  bankrupt,' it  is  incumbent 
on  the  master  to  observe  the  countermand,  and  to  deliver  the 
goods,  not  to  the  consignee,  but  to  the  order  of  the  consignor. 
If  the  original  bill  of  lading  is  to  the  order  of  the  consignor, 
Ae  substitution  of  a  new  consignee  is  to  be  effected  by  the  en- 
dorsement of  a  second  bill  of  lading;  even  if  the  original  con* 

tA  •'C^Mi  ^f^  (r)  Mbotr,  419. 
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^ignee  is  expressly  named,  the  colmtefmAiid  must  take  effect. 
The  delivery  to  a  land  or  water  carrier,  is  considered  in  many 
instances  such  a^delivery,  as  vests  a  property  m  the  consignee  for 
certain  purposes  i  yet  the  right  of  stoppage  in  transitu  is  reserved 
to  the  consignor,  even  when  the  carrier  is  named  and  appointed  by 
the  consignee  himself.  The  law  is  the  same  in  case  of  delivery  to 
the  packer  appointed  by  the  buyer  i  if  the  warehouse  of  the 
packer  b  not  used  by  the  buy^r  as  his  owuy  imd  is  not  th^  place 
of  ultimate  destination  of  the  goods.  (1) 

The  Hamburg  case  before  adverted  to,  is  decided  upon  thi^ 
principle. 

U  goods  are  sent  by  sea,  to  a-  certain  port,  to  be  sent  from 
thence  over  land  to  the  residence  of  the  consignee,  and  upon  the 
ship's  arrival  be  delivered  to  a  wharfinger,  who  receives  them  on 
{he  part  of  the  consignee,  to  be  forwarded  to  him  ;  they  are 
sdll  subject  to  this  right  of  the  consignor  in  the  hands  of  the 
wharfinger.   JliUb  vs.  BaUj  2d  Bosanq.  S[  Pullet^  457.  («) 

A  ship  came  into  port  without  performing  quarantine,  and 
the  assignees  of  the  consignee  went  on  board  immediately,  and 
demanded  the  goods  upon  the  bill  of  lading ;  they  opened  sonie 
of  the  goods,  and  put  a  person  on  board  to  keep  possession^ 


(t)  Mwtt,  409, 


(1)  To  deprive  the  vender  of  goods  of  the  rights  of  stoppage  in 
iirafMUy  it  is  said  not  to  be  necessary  that  they  should  be  deliiDsred 
at  the  consignee's  house ;  it  is  sufficient  that  they  should  have  e^me 
into  his  possession,  and  that  he  has  exercised  some  right  of  owner- 
ship, 4  Esfi.  JV.  P.  ctfs.  82.  But  yet  he  must  have  what  may  be 
termed  actual  and  corpofo/. possession,  and  even  that  will  not  be  suf- 
ficient, if  the  destination  of  the  goods  be  not  completed,  lliereiore 
where  a  bale  of  cloth  was  delivered  to  an  inn-keeper  on  account  of 
the  purchaser,  accompanied  by  a  bill  of  parcels,  the  court  held  the 
cloth  was  in  trmMifUy  notwithstanding  the  vendee  bid  order^  |he 
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when  the  ship  was  ordered  out  to  perform  qaarantine.  In  the 
mean  dme  an  agent  of  the  consignor  reoeiTed  a  second  bill  of 
ladiag,  and  claimed  the  goods  of  the  master  during  the  quaran^ 
tine.  In  this  case.  Hoist  vs.  PovmaU^  {t)  Lord  Kent/on  held, 
<*That  the  ri(^t  of  the  consignor  to  stop  the  goods  in  transitu 
when  the  claim  was  made,  still  eusted^  because  the  voyage  vas 
not  at  an  end  until  the  performance  of  the  quarantine,  and  the 
consignee  had  no  right  to  divest  the  right  of  stopping  in  tran-' 
sitth  by  taking  possession  before  the  conclusion  of  the  voyage/' 
The  court  of  King's  bench  afterward  sanctioned  this  opinion  of 
his  Lordship* 

Wines  imported  into  England^  are  liable  to  duties  which  must 
be  pHid  within  twenty  days  after  the  ship  has  been  entered  at  the 
custom-house,  and  the  wine  landed ;  otherwise  the  wine  is  to 
be  conveyed  to  the  king's  warehouse,  and  if  the  duties  are  not 
paid  within  three  months,  publickly  sold,  to  defray  the  duties 
and  expenses,  and  the  overplus  (if  any)  pud  to  the  proprietor 
or  his  representatives*  A  quantity  of  wine  arrived»  consigned 
to  Leytand  Sf  Craggy  by  whom  it  was  ordered,  and  the  bills 
drawn  upon  them  for  the  amount  accepted*  They  did  not  en* 
ter^  or  pay  the  duties  within  twenty  days,  but  before  the  expira- 
tion of  that  period  became  bankrupts,  and  the  bill  accepted  by 

(<)  Abbtu  413.' 

bale  to  a  quay,  for  the  purpose  of  shipping  it ;  bat  was  compelled, 
from  having  arrived  too  late,  to  leave  it  behind,  with  directions  to  the 
inn-keeper  to  forward  it  by  another  opportunity.  For,  Lord  Mans^ 
JIM  held  that  the  goods  must  have  come  to  the  corporal  touch  of  the 
▼endee,  and  that  the  right  of  stoppage  was  not  even  then  gone,  if 
their  destination  was  not  completed,     7  D,  if  E»  444. 

If  after  goods  are  sold,  they  remain  in  the  warehouse  of  the>en« 
der,  and  he  receives  rent  for  them,  this  is  a  delivery  of  the  goods  to 
the  vendee,  so  as  to  terminate  the  vender's  right  to  slop  them  in 
(pouirit.  1  C^p.  JV.  jP«  COS.  459^ 
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them  was  not  paid.  According  to  the  %Wui»p  the  wme  w«0 
conveyed  to  the  king's  warehonse*  '  The  asaigi^eg  of  Leyland 
^  Cf^g^  and  after  them  an  agent  of  the  consignorf  claimed  the 
wines  of  the  officers  of  thp  revenue,  within  three  montbsf  who, 
however,  did  not  deliver  thctei  to  either  piirty,  bat  at  the  eipi*- 
ration  of  the  three  months,  sold  them,  and  the  assignees  of  Ley  ^ 
land  Si  Cragg,  brought  an  action  for  the  overplus.  The  ques>» 
tion  was,  whether  the  clai^n  made  by  the  agent  of  the  consignor, 
was  a  legal  stoppage  of  the  goods  in  tran^itu^  before  they  had 
posse  to  the  possession  of  the  conaignee ;  and  lord  J&nyon,  be- 
fore whom  the  case  was  tried,  held  it  to  be  so.  {u) 

In  both  these  cases,  the  claim  was  made  btfote  the  time  arri- 
ved at  whkh  the  consignee  had  a  rig^t  to  take  actual  posses- 
sion* In  another  case,  (£Ui$  vs.  Hunt^  (v)  3  7cr.  Hep.  K»  & 
464)  where  the  goods  were  brought  tQ  London  by  the  wagon, 
and  the  consignee  was  prevented  by  circumstancies  eztrinaick, 
and  wholly  unconnected  with  the  conveyance  or  delivery  of  the 
goods,  from  taking  possession  when  the  time  was  arrived*  it  waa 
decided  that  the  consignor  could  not  countermand  his  ord^. 

If  the  master  has  begun  to^mload,  and  has  delivered  a  pait 
of  the  cargo  to  the  consignee*  the  right  of  the  consignor  to  cotts- 
lermand,  b  wholly  at  an  end,  even  with  regard  to  the  ftaidue 
of  the  cargo,  unloaded.     Slubey  vs.  Hay  ward,  (vi) 

This  right  of  stopping  m  transitu  belongs  to  no  person  but 
the  actual  owner ;  and,  therefore,  if  a  dyer  who  has  dyed  cloths, 
and  who  has  a  lien  upon  them  for  the  price  of  dying,  pot  them 
on  board  of  a  ship  for  delivery  to  his  employer  in  pursuance  of 
his  orders,  he  cannot  countermand  the  delivery,  if  the  employer 
fiiil,  because  his  lien  ceases  at  the  moment  he  parts  with  the  pos- 
session.   Sweet  vs.  Pym.  {x) 

It  has  long  been  doubtfid  in  England^  how  far  the  practice  of 
merchants  to  consider  bills  of  lading  alike  negotiable  a9  bills  ef 

(u)  A^oU,  413.  (v)  JMvit,  41L  (9)  Smm,  406. 

{x)  Same,  4ia 
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ryrlmogp»caii  be  mintanied*  In  the  case  of  A^Uby  vs.  Pollock^ 
(y)  it  appeared  that  cme  Brand  shipped  certain  goods  at  Lettk^ 
coasigoed  to  ope  Stratton  in  JUonJonf  who  assigned  the  bill  of 
lading  to  ^uiotfaer  for  X.  1 60  ster.  and  became  bankrupt.  When 
'  Brand  was  admed  of  thb  failure,  he  took  process  out  of  some 
court  in  Scotland^  to  attach  the  goods  in  the  hands  of  Pollock^ 
the  master  of  the  ship ;  md  the  process  was  executed  at  sea* 
When  the  ship  arrived  at  London^  the  master  refused  to  deliver 
the  goods  to  the  endorsee  of  the  bill  of  lading,  (the  plaintiff) 
unless  he  would  indemnify  him  ag^unst  the  process  in  Scotland* 
^ppldnf  hereupon  brought  an  action.  The  chief  justice  was  of 
c^ion  that  the  aMgumtnt  gave  the  plaintiff  a  sufficient  pro- 
perty to  maintain  the  action;  and  because  the  process  could 
only  attach  within  the  jurisdiction  of  the  court  in  ScoiUmd^  di* 
rected  the  jury  to  give  a  verdict  for  the  plaintiff.  In  the  case 
of  Wright  vs.  Campbell^  (z)  which  arose  on  a  consignment  of 
gty>ds  to  one  Swanwicij  who  was  the  factor  of  the  consignor, 
and  who  by  endorsement,  assigned  the  bill  of  lading  to  a  third 
peraoB,  Lord  Mamfield  observed,  ^^  If  the  goods  are  honajide^ 
aold  by  the  fiyctor  at  sea  (as  they  may  be  where  no  delivery  can 
be  given)  the  sale  will  be  goody  the  vendee  shall  hold  them  by 
virtue  of  the  bill  of  sale,  though  no  actual  possession  is  deli« 
vered  ;  and  the  owner  can  never  dispute  with  the  vendee,  because 
die  gooda  were  sold  bona  Jide^  and  with  the  owner^s  own  au- 
thority ;"  but  the  case  was  afterward  reheard  upon  a  different 
point.  In  the  case  of  Caldwell  vs.  Batlj  Qa)  in  which  one  of  the 
judges  iBlachtone)  expressed  his  doubts  concerning  the  analogy 
between  ^  bill  of  exchange,  and  a  bill  of  lading ;  it  was  consi- 
dered by  the  court,  That  a  bill  of  lading  b  assignable  in  its  na- 
ture, and  that  by  the  endorsement  thereof,  the  property  vests  in 
the  asmgnee ;  which  was  merely  incidental^  as  the  case  turned 
ppon  the  responsibility  of  the  master,  who  had  delivered  the 
goods  to  die  endorsee  of  the  first  bin  of  lading,  against  the  claim 

^)  Abb9tt,  4ia  (x)  Same,  419.  (d)  Same,  410. 
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of  tl^e  endonee  of  a  second  bill  -of  ladiog  ftrnn  the  consignor, 
which  responsibility  was  denied  by  the  court.  In  the  case  of 
Hibbert  vs.  Carter^  {b)  the  court  thought  that  the  endarsenient 
of  the  bill  of  lading  by  the  consignor  to  a  third  person^  absolutdy 
transferred  the  property,  unless  it  appeired  to  have  been  made 
as  a  security  for  a  pre-existing  debt ;  and  that  the  consignor  was 
not  to  be  discharged  from  the  debt,  if  the  gooda  had  perished  ott 
the  voyage* 

This  question  was  fairly  brought  before  the  Court  of  King'js 
Bench  in  the  case  of  Lickbarrow  vs.  Mason,  (c)  in  which  it  ap- 
peared that  Jfessrs.  Turing  ^  Compk  had  shipped  goods  at 
Middleburg  for  Liverpool^  by  the  order  of  one  Frttman  of  Rat^ 
terdanij  and  drawn  bills  of  exchange  upon  him  for  the  price, 
and  taken  from  the  master  three  bills  q£  lading  for  the  dehvery 
of  the  goods  to  order  or  assigns.  Two  of  these  they  endorsed 
in  blank,  and  transmitted  them,  together  with  an  invoice^  to 
Freeman  at  Rotterdam^  who  sent  them  to  the  plaintilb  at  U^ 
verpoolj  that  they  might  receive  and  sell  the  goods  on  hia  ac- 
count, and  drew  bilb  of  exchange  on  them  to  nearly  the 
amount.  Freeman  and  the  plamtiffs  accepted  the  bills  of  ez- 
ohange  drawn  upon  them  respectively ;  but,  between  the  ship^ 
departure  and  her  arrival  at  lAverpooln  Freeman  became  a  bank* 
rupt  and  absconded,  and  Turing'  S^  Co*  sent  another  of  the 
bilb  of  lading  to  the  defendants,  and  they  thereupon  obtained 
the  goods  from  the  master.  Turing  4*  Go.  afterwards  paid  die 
bills  of  exchange  drawn  upon^JFrf^mo;}  by  them,  and  the  fiBm- 
tiffs  paid  those^  which  had  been  drawn  upon  them  by  IVeemanm 
The  Court  held :  that  by  an  assignment  made  by  the  consignee 
for  a  valuabie  consideraiionj  and  without  notice  to  the  assignee 
that  the  goods  were  not  paid  for,  the  property  was  absolulelj 
transferred  to  the  assignee,  and  that  the  consignor  was  depriT- 
ed  of  the  right  to  stop  tb^  goods  in  traneitUf  wluch  as  againot 

(3)  Jbhoit,  480.  (c)  Sam,^' 
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llie  ot^ioAl  CDittignee  he  mig^t  have  exercised.  Tht  Coqrt  of 
Common  Pkas  aad  Exchequer  reversed  diis  judgmeDt ;  hold- 
iog^  thai  the  atftigament  gave  to  Ae  assignee  no  other  titk  than 
that  which  the  consignee  lufluN:tf  possessed;  and  that,  conse- 
^oendy,  the  consignor  had  a  right  to  stop  the  goods,  and  pre<*^ 
vent  tbdir  delivery  to  the  assignee.  This  jodgtfient  was  after^ 
wards  brought  before  ifa6  House  of  Lords ;  but  their  lordships 
thmkiog  the  facts  of  the  case  not  sufficiently  laid  before  them 

■ 

to  warrant  a  decision  upon  the  point  of  law,  directed  the  cause 
So  be  again  tried  by  a  jury,  and  the  Court  of  Ring's  Bench,  at 
the  head  of  which  Lard  Kenyan  had  in  the  mean  time  been 
flaced,  and  who  had  in  another  case,  (Sohmona  vs.  Ntssen^  2 
Ter.  Rep.  K.  B.  674|)  expressed  his  approbation  of  the  first 
judgment  in  this  case,  decided  without  argument,  in  conformity 
So  the  first  decision  of  dial  court.  And,  according  to  Abbott^  (d) 
k  is  now  the  admitted  doctrine  in  Englani^  that  the  consignee 
aaay  under  the  circumstances  before  stated,  confer  an  absolute 
ri|^  and  property  upon  a  third  person,  indefeasible  by  any 
claim  upon  the  part  of  the  consignor.     At  the  second  trial,  it 
was  the  opinion  of  the  jury,  and  s6  expressly  stated  in  the  ver- 
dict: that  by  the  custom  of  merchants,  bilb  of  lading,  express* 
ing.  goods  to  have  been  shipped  by  any  person  to  be  delivered 
to  order  or  assignst  are,  before  the  ship^s  arrival,  negotiable  and 
ttaasfisrable  by  him  to  any  other  person  by  his  endorsing 'his 
name,  and  delivering  or  transmitting  the  same  so  endorsed  to 
such  other  person ;  and  that  by  such  endorsement,  delivery, 
and  transmission  to  such  other  person,  the  property  is  transfer- 
red to  such  other  person^ 

Evidence  to  the  same  efiect  was  given  in  a  subsequent  case. 
{HwUe  VI.  Smith.)  (e) 

The  endorsement  of  the  bill  of  la^ng  is  the  regular  and  aU 
aaoat  the  only  method  of  making  the  transfer  of  goods  at  sea, 
yet  there  may  be  also  other  circumstances  equivalent  to  sucb 

(lO  Mkttt  433.  (e)  Smney  438; 
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cndoncmeiit^  parttcularlT  agaisfit  the  conugaor*  Tk^mpaiiH  4t 
€omp*.  sent  goods  from  Irelamd  to  London^  to  be  sold  by  JEd^ 
tace  S(  Holland,  their  factors  there,  and  wrofte  to  theaa  laiasore 
the  goods,  and  sent  them  a  bill  of  biding  not  cadoiMd,  but  haw 
ing  the  names  of  Eustace  if  Iblla/ul  on  the  baclu  When  ad^ 
vised  of  the  mistake,  Thompson  ^  Comf»  answered  by  kcMv 
that  they  would  send  an  endorsed  bill  of  lading,  upon  wUck 
Eustace  ^  Holland  sold  the  goods,  and  were  unable  afterwards 
to  pay  the  bills  drawn  upon  them  1^  Thompson  ^  Comfit  One 
JDiciy  paid  the  bills  for  the  honour  of  the  drawers,  and  applied 
to  them  for  an  endorsement  of  the  bill  of  lading  which  tbejr 
sent  him.  The  master  hereupon  refused  to  deli^^r  the  goods 
to  him ;  but  delivered  thenk  to  the  vendees  of  Eustace  ^  Heh^ 
land.  Upon  the  action  brought  by  Dick  against  the  mastern 
Lord  Kenyon  ruled,  that  the  plaintiff  hady  under  such  cirBump' 
stances,  no  right  to  take  the  goods  out  of  the  possession  of  the 
vendees  of  Eustace  S[  Holland;  Eustace  if  Holland  being  £ue«  * 
tors,  authorized  to  transfer  the  property  in  them,  andhavim;. 
actually  done  so.  (Did  vs«  Lumsden^y  {/) 

In  the  case  of  Fear  on  vs.  Bowers^  (j^)  tried  before  Chief  ^um^ 
tice  Lee  at  Guildhall^  in  which  the  assignee  of  the  originai  cxmr* 
signee  bcought  an  action  against  the  master,  who  had  dslivereii 
the  goods  to  the  person  tawhom  the  cbn^gnor  had  sent  anolher 
bill  of  lading ;  it  appeared  in  evidence,  by  die  testimony  of  maiv 
chants  and  masters  of  ships,  that  hy  usage  in  the  caae  of  en« 
doi^ement  of  bills  of  lading  to  different  persona,  the  master  warn 
at  liberty  to  deliver  to  whichsoever  he  thought  proper ;  andb 
upon  that  ground,  the  jury^  by  direction  of  the  courts  found  n 
verdict  in  fiivour  of  the  defendant* 

Perhaps,  says  Abbott^  this  rule  might  be  held  to  put  ton  ttofih 
power  in  the  master's  hands,  and  it  might  in  some  cl»es  be  in* 
consistent  with  the  acknowledged  right  to  stop  in  transitttf  andk 
defeat  the  beneficial  esereiae  of  it*     And  it  may  be  colkctect^ 

(/)  Ahbottt  495^  (£)  Same,  429. 
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from  the  decision  of  the  case  of  MUs  vs  BaHf  (K)  where  the  de* 
fendant  was  a  wharfinger,  that  if  the  master^  being  required  to 
deliver  the  goods  to  an  agent  of  the  consignor,  either  expressly 
engage  to  do  so,  or  say  he  will  not'  part  with  them,  until  he  is 
certain  of  a  safe  delivery,  and  afterwards  deliver  them  to  the 
consignee  or  the  persons  claiming  under  him,  he  will  be  re- 
sponsible to  the  consignor,  provided  it  shall  turn  out  that  the 
consignor  was  legally  entitled  to  countermand  the  delivery  and 
taie  back  the  goods. 

In  general  where  two  opposite  parties  claim  a  right  to  receive 
the  goods,  both  or  either  of  them  will  be  willing  to  give  an  in- 
demnity to  the  master ;  and  he  should  in  prudence  deliver  the 
goods  to  the  party,  upon  whose  indemnity  he  can  most  safely 
rely.  But  if  the  master  must  exercise  a  discretion,  then,  if  the 
bill  of  lading  has  not  been  assigned  over  by  the  consignee  and 
he  has  failed ;  without  doubt  the  master  should  deliver  to  the 
person,  who  claims  for  the  use  of  the  consignor.  If  the  con- 
signor has  endorsed  bills  of  lading  to  different  personsy  the  mas- 
ter should  deliver  to  the  person  to  whom  the  consignor  first 
made  the  endorsement.  If  the  consignee  has  assigned  the  bill 
of  lading,  and  the  validity  of  the  assignment  be  questionable  r 
it  seems  most  advisable  for  the  master  to  deposite  the  goods  in  a 
place  of  safety  and  to  apply  to  a  court  (in  England  to  the 
Chancer};)  to  compel  the  contending  parties  to  litigate  their 
rights  by  an  action  between  themselves. 

In  France  the  Droit  de  Suite  C suite  par  hypotkiquej  is  very 
circumscribed.  No  claim  can  be  maintained,  if  the  articles 
daimed  are  paid  for  in  part.  If  not  paid,  whether  sold  upon 
creditor  not,  they  may  according  to  the  civil  laM^^  be  reclaimed 
if  they  remain  at  the  place  where  they  were  delivered,  within 
eight  days  after  such  delivery,  (f )    Among  merchants,  however^ 

ih)  3  BMonq.  U  PuBer,  ^SJ. ^Abbott  439. 
(0  Code  de  Jfe^wn^  An  2102. 
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goods  sold  and  delivered,  can  only  lie  redaimed  in  particular 
•cases  of  bankruptcy.  This  can  only  take  place,  while  the  goods 
are  yet  in  transitu^  before  they  arrive  at  the  warehouse  of  the 
buyer,  or  his  factor,  commissioned  to  receive  them*  Even  this 
is  inadmissible  if  they  are  sold  without  fraud,  by  the  assign- 
ment of  the  invoice^  bill  of  lading,  &c.  before  their  arrivaL 
The  goods  claimed  must  be  identically  the  same,  in  the  same 
bales  and  casks  in  which  they  were  originally  shipped,  and  the 
claimant  is  required  to  pay  all  costs  and  charges.  These  prin- 
ciples  are  in  concordance  with  the  other  French  principles  of 
freight,  Sec.  {/)  Goods  deposited  with  a  bankrupt,  or  transmit- 
ted  to  htm  on  account  of  the  consignor  may  always  be  reclaim- 
ed, if  they  are  to  be  found  in  natura^  wholly  or  in  part ;  so  the 
consideration  money,  if  not  paid  to  the  bankrupt  or  passed  in 
account*  We  understand  diis  to  mean,  where  the  account  cur- 
rent between  the  parties  is  closed,  and  the  balance  assented  to  ; 
because  the  price  of  sale  is  immediately  booked,  and  the  law 
does  not  hold  that  an  act  of  payment*  The  trustee  of  such 
bankrupt  may,  however^  retain  such  goods,  upon  payment  of  the 
original  purchase  money  thereon* 

The  Rmrian  law  provides,  {k)  that  in  case  of  bankruptcgr*  if 
any  ground  of  suspicion  exists  that  the  insolvent  debtor,  has 
procured  goods  to. be  laden  on  board  of  a  vessel  with  intent  to 
defraud  his  creditors,  upon  notice  thereof  to  government,  the 
vessel  may  be  detained,  or  at  least  the  goods  in  quesdon,  undl 
the  panies  concerned  are  satisfied*  So,  tikewise,  wherethe 
master  is  doubtful  of  the  freight  agreed  upon* 

The  Spanish  law  enacts  as  follows :  If  goods  laden  by  die 
bankrupt  are  unpaid,  the  owner,  as  relates  to  them,  is  a  privi* 
leged  creditor*  He  may  have  them  re-delivered  upon  payment 
of  dead  freight,  and  the  cost  of  lading,  or  he  may  direct  the 
bill  of  lading  to  his  order,  and  transmit  the  goods  to  their  des- 

(/)  Repertoire  universal  de  legislation  ccmmcreisltt       (ft)  Art  ]St* 
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tiaatim*  The  fbnner  bilb  of  lading  are  hereupon  to  be  return- 
ed  to  the  master.  (/)  If  they  are  in  part  paid,  he  has  the  same 
right  ia  regard  to  the  part  unpaid ;  and*  the  consignee,  who 
OMijr  have  made  advances  upon  the  bill  of  lading,  has  in  rela* 
tton  to  such  advances  the  same  right  to  the  remainder ;  or  if  the 
goods  are  paid  by  the  banjcrupty  upon  as  much  as  will  cover  the 
dum  against  him*  (»)    If  he  has  made  remittances  upon  the 
goods,  and  the  bills  of  lading  have  not  yet  been  transmitted  by 
the  bankrupt,  and  it  i4>pears  that  the  remittances  were  made  oa 
account  of  the  goods  laden,  the  consignor  has  herein  a  pre- 
ference to  the  goods*  (n)    If  nothing  is  yet  paid  for  the  goods, 
whereon  the  consignee  has  made  remittances,  the  seller  has  tha 
preference  to  the  whole.    If  goods  arct  however,  shipped  on 
account  of  a  third  person,  the  seller  has  merely  the  ordinary 
'  {chirographarii)  rights  against  the  bankrupt,  (p)    Neither  buy-% 
er  or  consignee  have  any  rights  in  the  goods  laden,  but  what 
have  immediate  relation  to  the  goods  themselves,  (fi)  The  mas- 
ter from  whom  goods  thus  situated  are  retaken,  must  be  suffici* 
cntly  indemnified  against  all  costs,  interest  and  deductions,  to 
which  he  may  be  liable  at  the  port  of  destination.  (^) 

According  to  the  Code  de  Commerce,  the  bill  of  lading  should 
footain:— - 

Utm  The  natwe  andfuantUy^  as  aho  the  swtttmd  quality  of 
the  foods  ladeiu  So  likewise,  according  to  the  Ordenanza  ds 
Bilbao*  (f)  This  relates  only  to  the  general  character  of  the 
goods,  even  when  the  master  has  added  the  condition  ^  contents 
onknown." 

The  master  cannot  be  compelled  (at  least  so  the  Admiralty 
oomisxMarseUks^  16thX)^c.  1753,  has  decided)  to  sign  the  bill 
of  lading,  without  this  clause,  unless  the  goods  have  been  pack- 

(f)  Ordenanza  de  BiVba»i  17—39.  (  m)Ordenanis  de  MUbwh  17—40,  43,  44. 
(n)  17—44.  (•)17-45p  {p)  17-4,7, 
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ed  in  his  presence,  in  which  case  he  is  responsible  for  for  ex- 
pressed quality  of  theoif  (accidents  excepted.)  (s) 

S.  The  name  of  the  consignor  ^  and  the  name  and  address  of  the 
person  to  whom  the  shipment  is  made.  The  chamber  of  com- 
merce at  Marseilles^  recognise  a  bill  of  lading  ^^  to  order"  as 
conformable  to  the  Code  de  Commerce.  But  as  the  French  prize 
regulations  {t)  require  that  the  master  should  establish  the  neu- 
trality df  property  at  sea^  by  the  passport,  bill  of  lading,  invoice 
or  other  ship's  paper,  it  is  at  least  advisable  in  time  of  war,  as 
we  have  heretofore  observed,  that  the  owner  of  goods,  on  whose 
account  and  risk  they  are  shipped,  should  set  out  the  neutrality 
of  them,  in  the  bill  of  lading. 

{t  is  likewise  very  important  in  matters  of  English  prize  re- 
gulation, that  (he  absolute  owner  should  be  named  in  the  bill  of 
lading* 

Cunningham^  in  Ireland^  obtsuned  consignments  of  barilla  from 
Cullen  at  Tenerijfe^  on  account  of  one  Neale^  a  merchant  in 
America*  As  Neale  was  considerably  indebted  to  Cunmngham^ 
the  latter  sent  his  clerk  to  Cullen^  to  persuade  him  to  ship  a  far- 
ther quantity  of  barilla  to  him,  on  account  of  Neale*  The  ship- 
ment waa  obtained  and  the  bill  of  lading  signed  to  Neale^  and 
the  license  obtained  by  Cunningham  for  ^uch  importation.  But 
Cullen  having  received  advice  that  Cunningham  had  taken  thii 
method  to  indemnify  himself,  refused  to  let  the  ship  sail,  unless 
new  bills  of  lading  were  signed  **  to  the  order  of  the  shippers," 
which  were  sent  to  a  London  merchant,  the  agent  of  said  CuUeri 
and  of  Cunninghamm  The  ship  sailed  and  was  captured ;  and 
6ir  William  Scott  condemned  the  cargo,  as  Spanish  property,  be* 
cause  the  bill  pf  lading  was  not  directly  endorsed  to  Cunning-' 
ham,  (u) 

The  house  of  Chr.  Court  &?  Comp*  of  London^  as  agents  for 
^*  Court  in  America^  claimed  a  proprietory  interest  in  the  car- 

(•)  ra&n.  Tom.  1,  p.  634.        (i)  ^^lemoiU,  of  Ju^  36,  im,  ArU  3. 
(»)  Rokimm^  4.  p.  318,. 
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go  of  the  yonge  Peter ^  Muaterdt  master,  and  in  the  cargo  of 
three  other  vessels,  vhich  they  alieged  had  been  shipped  hj 
them  for  Embden^  with  directions  that  they  should  be  sent  on 
to  Holland^  on  account  of  said  J*  Court.  The  bill  of  lading 
stated  only,  diat  they  were  *^  shipped  for  neutral  account.*'  But 
as  there  were  no  orders  exhibited  from.  Jmmca,  nor  any  ad- 
vice to  Amerkoy  and  no  appearances  that  the  goods  were  enter- 
ed as  the  property  of  ilfr.  y.  Courts  it  was  condemned  as  J?n- 
fSsA  proper^,  taken  in  the  course  of  an  illegal  commerce  m\k 
the  enemy. 

The  packet  De  BilbaOf  {v)  Depucheta  master,  was  the  case 
of  a  British  house,  having  shipped  goods  on  board  of  a  Spanish 
vessel,  by  order  of  Spanish  merchants,  before  hostilities  be- 
tween Spain  and  Englandy  during  a  situation  of  the  two  coun- 
tries in  which  it  was  unknown,  what  would  be  the  issue  be« 
tween  them ;  and  was  afterward  captured.  The  bill  of  lading 
was  *^  to  deliver  for  the  consignors,  and  in  their  names.''  Sir 
Wnu  Scott^  determined  in  this  case :  That  the  delivery  to  the 
master  was  not  a  delivery  to  the  consignee,  and  decreed  resti- 
tution of  the  property :  He  remarked^  ^^  in  time  of  profound 
peace,  when  there  is  no  prospect  of  approaching  war,  there 
would  unquestionably  be  nothing  illegal  in  contracting,  that  the 
whole  risk  shall  fall  on  the  consignory  till  the  goods  came  into 
the  possession  of  the  consignee.  In  time  of  peace,  they  may 
divide  their  risk  as  they  please,  and  nobody  has  a  right  to  say 
diey  shall  not ;  it  would  not  be  at  all  illegal,  that  goods  not  ship- 
ped in  time  of  war^  or  in  contemplation  of  war,  should  be  at  the 
risk  of  the  shipper*  In  time  of  war  this  cannot  be  permitted, 
for  it  would  at  once  put  an  end  to  all  captures  at  sea.  The 
risk  would  in  all  cases  be  laid  on  the  consignor,  where  it  suit- 
ed the  purpose  of  protection,  on  every  contemplation  of  a  war ; 
this  contrivance  would  be  practised  in  all  consignments  froniL 
neutral  ports  to  the  enemy's  country,  to  the  manifest  defraud- 

(«)  SMmon,  4.  p.  79. 
(ip)  IMiimth  ^  P-  1^- 
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iag  of  all  rights  of  capture.  It  is  therefore  coosidered  aa  in* 
Talid  contract  m  time  of  war^  or  to  express  it  more  accurately^ 
it  ia  a  contract,  which  if  made  in  war,  has  diia  effect ;  that  the 
captor  has  a  right  to  seize  it,  and  convert  it  to  bis  own  use  ; 
for  he  having  all  the  rights  that  belong  to  his  enemy,  is  autho* 
rized  to  have  his  taking  possession,  considered  as  equivaLent  to 
an  actual  delivery  to  his  enemy ;  and  the  shipper  who  put  it  on 
board  in  dme  of  a  war,  must  be  presumed  to  know  the  rule, 
and  to  secure  himself  in  his  agreement  with  the  consignee, 
against  the  contingence  of  any  loss  to  himself,  that  can  arise 
from  capture*  In  other  words,  he  is  a  mere  insurer  against 
aea  risky  and  he  has  nothing  to  do  with  the  case  of  capture,  the 
loss  of  which  falls  endrely  on  the  consignee.  If  the  consignee 
refuses  payment,  and  throws  it  upon  the  shipper,  the  shipper 
must  be  supposed  to  have  guarded  his  own  interests  againai 
that  hazard,  or  he  has  acted  improvidendy  and  without  caa« 
tion., 

The  present  contract  is  not  of  this  sort ;  it  stands  as  alawftd 
agreement,  being  made  whilst  there  was  neither  war,  nor  pros- 
pect of  war.  The  goods  are  sent  at  the  risk  of  the  shipper.  If 
they  had  been  lost^  on  whom  would  the  loss  have  fallen  but  oa 
him  i  What  surer  test  of  property  can  there  be  than  this  i  It 
is  the  true  criterion  of  property,  that  if  you  are  the  person  on 
whom  the  loss  will  fall,  you  are  to  be  considered  as  the  proprie* 
tor*  The  delivery  was  not  made  to  die  master  for  the  con^ 
signee,  but  in  the  name  of  the  shipper  was  to  be  made  to  tha 
consignee,  till  which  time  the  inference  is,  that  they  were  to  re* 
main  the  property  of  the  shipper ;  as  to  the  pajrment  of  freight, 
that  is  not  material,  as  in  the  end  the  purchaser  must  neceaaa* 
rily  pay  the  carriage.*' 

Another  example  of  the  importance  of  a  properly  directed 
hill  of  lading  in  time  of  war,  is  apparent  an  the  following  case : 
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A  cargd,  tlie  property  of -Mr.  Jhgraham  of  NexthTorij  was 
coowgntrd  lo  aoucher  American^  Mr.  GcUaton  in  France*  Oft 
ficcouiK  of  iiiB  own  iiiez(>erieoce,  he  thought  it  beuer  to  apply  toi 
Mr.  SiifrwUh^  who  was  then  the  American  consul  at  Parii^  by 
#hofii  the  cargo  was  sold,  and  bigraham  advised,  in  plac^  of 
making  retttras,  to  draw  for  the  amount  of  his  cargo  on  N.  in 
Hambwrg9  w^here  he  would  have  the  funds  ready  to  meet  the 
drafts.  Bdbre  the  drafts  arrived  in  Europe^  Skipwith  had  sent 
a  qwaotity  of  silver  in  ingotSf  via  Havre^  to  Hamburg;^  which 
had  been  forwarded  from  Ha^re  by  SkiprnMa  agent,  ad* 
dressed  to  his  correspondent  N.  in  Hamburg*  There  was 
■o  bill  -of  lading,  but  a  mere  note  of  specification,  **  of  so  msny 
tngou  to  he  delivered  to  Mr.  N.  on  account  of  Mr.  CehtonP 
The  vessel  was  taken,  and  the  silver  reclaimed  as  the  property 
of  Jmgraham^  and  represented  in  some  of  the  affidavits,  as  part 
ol  the  tictital  pixKeeds  of  the  outward  cargo,  intended  alone  tm 
answer  the  drafts  of  Ingrakam.  But  Sir  Wtn,  Scott  decreed : 
Asa  the  property  in  the  silver  at  the  time  of  the  capture,  re« 
BMkined  in  the  original  shipper  of  it,  Skipwith  ;  and  remarked : 
'*  Did  not  Stipxvith  retain  die  power  of  conversion  without 
Ingraham  or  Gehten  having  any  right  whatever  to  control  hiooi 
in  it  ?  If  so,  the  property  remains  with  Mr*  Siipwiih  ;  H  was 
•  shipment  going  to  the  agent  of  Mr.  Skipwithy  subject  to  Us 
mrder;  Mr.  ingrahum  ^ceA'Mf^  Gelston^  having  no  documeot 
vl^iever  giving  them  contro1i«over  k.^  ll^e  property  was  cour 
demned.  (sc) 

3.  It  must  contain  the  name  of  4^  master  and  his  domu 
rib;  the  latter  is  not  usual  in  the  Norths  because  his  domicile 
appears  by  other  ship^s  papers* 

4»  The  name  and  size  of  the  vessel  In  the  northern  ports, 
Ae  nationality  of  the  vessel  is  added ;  which,  howevert  is  un- 
important, as  it  also  appears  from  the  other  papers. 

(ar)  R^Htum^  4.  p.  31. 
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5.  The  name  of  the  port  of  departure  and  of  destination* 
11  in  time  of  war,  a  ship  takes  in  her  cargo  at  two  ports ;  for  in* 
stance,  at  Hamburg  and  Altohat  it  is  advisable,  in  order  to  avoid 
difficulties  from  cruizers,  to  say,  cargo  taken  in  at  Hamburg 
and  Altona  upon  the  Elbe.  It  is  moreover  advisablcy  that  the 
bills  of  lading  be '  not  dated  later  than  the  commencement  of 
the  voyage  is  noted  in  the  journal ;  though  vessels  oft^ 
sail  down  a  river,  while  the  master  remains  behind  for  the  com- 
pletion of  such  business*  Herein  see  the  decision  in  the  case 
of  the  Freundschmji^  Brower.  (y) 

BUsch  is  of  the  opinion  i[z)  that  while  the  goods  are  afloat,  and 
before  the  general  discharge  of  the  cargo  has  commenced,  the 
master  is  not  bound  to  deliver  the  goods  to  the  party  who  de< 
mands  them  upon  his  bill  of  lading ;  apd  relates  a  case  in  which 
a  merchant  about  to  fail,  procured  the  discharge  of  a  cargo  ad* 
dressed  to  him^  in  the  river  below,  which  sailed  upon  the  return 
voyage,  without  putting  into  the  port  of  destination,  giving  him 
occasion  to  represent  her  as  lost,  or  not  arrived.  As  soon,  how- 
ever, as  the  master  has  a  regularly  discharged)  and  endorsed 
bill  of  lading,  all  proceedings  against  him  would  probably  be 
ineffectual. 

Further,  the  bill  of  lading  contsuns  the  freight  agreed  upon^ 
and  on  the  margin  the  marks  and  numbers  of  the  commodities 
laden,  and  the  obligation  of  the  master  to  deliver  them  well 
conditioned,  (the  danger  of  the  seas  excepted)  to  the  order  of 
the  shipper,  or  to  the  person  named  in  the  bill  of  lading ;  but 
generally  to  such  person  or  his  order. 

The  Prussian  code^  contains  provisions  similar  to  the  French  ; 
(a)  and  adds  that  the  goods  may  be  pledged  by  the  delivery  of 
die  bill  of  lading  and  invoice,  {b)  It  is  usual  to  add  the  clause 

(jf)  Handbuch  des  Seercchtes,  vol.  3»  p.  366. 

(x)  ZiisStze  zu  Beiner  Darstellung  der  Handel  3ter  Band  p.  81Z 

(a)  In  dem  Preuttichen  Gesetzbttche,  ^  1668|— 76. 

(»)  i»»dem  in  Part  I.  §  36r. 
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in  bills  of  ladings  as  in  bills  of  exchange,  that  when  one  is  fair 
fiUedfthe  others  are  void.  (1) 

The  master  should  be  very  attendve  to  the  course  of  ex- 
diaoge.  It  is  not  every  where  established  by  usage,  or  judi- 
cial decbioQ ;  as  for  instance,  in  Hamiurg'  in  regard  to  freight, 
the  pound  sterling  is  invariably  fixed  at  15  mis. ;  and  particu- 
larly, that  the  aaarks  are  legibly  set  upon  the  goods ;  otherwise 
he  may  sustain  detriment  by  exchanges  or  errours,  in  the  deli- 
reiy  of  tbeou  NielseTt^  master  of  the  Netie  Adlef^  had  taken 
on  board  at  Oporto  for  Hamburgh  eleven  boxes  of  white  sugars, 
marked  H*  and  Q.  and  delivered  but  ten.  The  consignee  re- 
fused to  receive  a  box  of  brown  sugar  without  a  mark,  which 
the  master  represented  as  the  one  in  question ;  and  demanded, 
(at  the  same  time  producing  the  bill  of  lading  and  invoice,)  the 
box  described  in  the  bill  of  lading,  or  the  value  in  Hamiurg 
corrency*    The  owners  paid  severely  for  this  neglect. 

Exemplars  of  the  bill  of  lading,  are  to  be  made  out  for  the 
consignor,  the  consignee,  the  master,  and  sometimes  for  the 
owner.  These  are  to  be  signed  by  the  master  and  the  con- 
signor, in  ^  first  twenty-four  hours  after  the  lading ;  for  which 
the  receipts  are  at  the  same  time  to  be  returned  to  the  master. 
During  the  revolution,  many  vessels  and  cargoes  were  con- 

(1)  The  Russian  regalations,  with  regard  to  bills  of  lading,  are  of 
the  5th  of  J^mrchj  1813 ;  and  only  such  bills  of  lading  will  be  con- 
sidered in  order,  as  are  in  conformity  to  those  regulations;  Addi- 
tional regulations  of  1816  to  the  above,  require,  that 

^  1.  The  bill  of  lading  is  to  contain  the  weight,  measure,  or  number 
of  each  package,  &c.  and  to  be  signed  by  the  shipper  of  the  goods. 
If  the  Specification  cannot  be  all  written  on  the  bill  of  lading  itself, 
and  tiiereis  a  separate  list  added,  this  one  is  to  be  signed  likewise 
by  the  shipper  of  the  goods. 

^2.  When  a  separate  specification  is  added  to  the  bill  of  lading, 

it  must  be  signed  by  the  shipper,  as  well  as  the  bill  of  lading." 

26 
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demned,  because  the  masters,  particularly  in  the  Medkerraneanj 
had  neglected  to  sign  the  bills  of  lading  which  they  carried  oq 
board.  They  should  be  particularly  guarded  aguost  such  ne- 
glects ;  even'  though  it  has  become  a  principle  of  the  French 
Council  of  Prize,  by  the  2d  article  of  the  Regkmeni  of  \77B^ 
tfiat  in  cases  where  no  fraud  may  be  presumed,  a  paper  which 
is  regular,  ma^  supply  the  defects  of  one  that  is  null  and  irre- 
gular«  A  biU  of  lading  of  the  above  description,  is  entitled  to 
credibility  between  all  parties  concerned,  and  between  them, 
and  their  underwriters.  In  case  of  variation,  the  master's  copy 
of  the  bill  of  lading  is  decisive,  if  signed  by  the  shipper  or  his 
agent  in  favour  of  the  master ;  and  the  one  in  the  hands  of  the 
shipper  signed  by  the  master,  decisive  against  the  latter,  (c) 

Every  factor  or  consignee,  who  receives  the  goods  mentioned 
in  the  bill  of  lading,  or  the  charter  party,  must  give  the  master 
a  receipt)  or  incur  the  risk  of  all  damages  and  costs,  and  evea 
demurrage.  * 

Usually,  the  master  obtains  no  other  receipt,  than  the  one  oa 
the  back  of  the  bill  of  lading  by  the  wharfinger,  commissjuryy  or 
other  agent  of  the  consignee  ;  and  the  receipt  decides  only  the 
act  of  delivery,  not  the  other  points  attached  to  the  duty  of 
the  master. 

The  clause  in  the  bills  of  lading  ^^  the  danger  of  the  seas  ex« 
cepted/'  is  of  late  years  so  extended  in  the  English  printed 
forms,  that  ^'  the  acts  of  God,  the  king's  enemies,  and  all  other 
dangers,  and  accidents  of  the  seas,  rivers  and  the  voyage,  of  what- 
soever kind  or  nature,"  are  included.  In  bills  of  lading  from  the 
West  Indies^  because  there,  all  goods  are  brought  to  the  ship  in 
boatS5  this  alteration  prevails ;  ^^  all  dangers  of  the  seas,  &c.  of 
whatsoever  nature  and  kind,  save  risk  of  boats,  so  far  as  ships 
are  liable  thereto,  excepted." 

The  master^protects  himself  against  all  leakage,  if  in  signing 
bills  of  lading,  he  adds  ^  free  of  all  leakage  and  damage*" 

(c)  Ordenanza  de  Bilbao^  18^38. 


Otap.  1.  BT  GENERAL  SHIP.  203 

The  cpDngnor  is  to  present  the  bill  of  lading  for  signature, 
bbdA  the  fault  is  his,  if  the  master  sails  without  signing  it.  Boy- 
enet  &  Atpmlj  merchants,  had  put  on  board  the  brig  CaldSenne^ 
Bannecorse  master,  four  bales  of  woolens,  and  neglected  to  ob- 
tain a  bill  of  lading.'  After  the  vessel  had  sailed,  they  brought 
an  action  to  compel  the  owner  to  sign  a  bill  of  lading.  The 
Admiralty  court  of  Marseilles  put  the  parties  to  the  proof  of 
the  delivery  on  board,  and  diereupon,  gave  them  an  attestation 
of  die  fact;  in  place  of  the  bill  of  lading,  and  acquitted  the  owner 
and  master  of  all  responsibility,  with  costs  |  which  decision  was 
affirmed  upon  appeaL  (d) 

Shipmasters  are  generally  very  negligent  with  regard  to' 
goods  laden  on  tl^eir  own  accountf  or  which  they  take  in  charge 
asNadventures  for  their  friends.  In  the  event  of  accidents  dr 
death,  the  greatest  difficulties  in  relation  to  insurance,  iirise 
from  want  of  the  requisite  documents  of  .property*  The  old 
French  law  prescribed,  that  the  master  should  have  the  bill  of 
lading  upon  goods  of  this  description^  marked  and  sealed  by 
the  consuL 

In  French  ports,  French  freighters  advertise  their  vessels  for 
htight  a  h  ctieiUette;  that  is :  they  engage  to  take  goods  .at  a 
stipulated  freight;  if  they  can  obtain  piece  goods,  to  the 
burthen  of  the  whole,  or  three  fourths  of  the  ship.  If  ma^iy 
dins  apply,  it  is  notified  to  those  who  had  before  engaged ;  and 
from  that  dme  the  parties  are  bound  to  each  other;  up  to  that 
time  only,  the  eventual  consignor  to  the  master,  not  the  master 
to  the  coiDsignor.  \e)  Contentions  frequendy  arise,  in  relation  to 
the  stowage  of  auch  goods  which  are  to  be  accommodated  by 
the  general  maritime. laws  and  usages;  the  wet  and  heavy 
goods  bebw,  and  the  light  above,  to  exonerate  the  master* 

(</')  Emerigtm^  1,  313. 
(e)  VaUn,  T.  1.  p.  640. 
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The  oflSicera  of  the  ship  are  ta  have  a  particidar  care  to  this. 
If  they  believe  that  sworn  stewmen  have  Defected  or  mista* 
ken  any  things  it  is  prudent  to  protest  against  theni»  and  to 
note  the  occurrrence  in  the  journal;  as  also,  before  the  dis*- 
charge  of  the  cargo,  to  have  the  goods  that  have  been  badly 
stowed)  or  damaged  on  the  voyage,  inspected  by  proper  per- 
sons before  their  removal. 

Freight  afarfait^  or  in  the  lump,  applies  in  France  to  goods 
under  one  hundred  pounds  weight,  such  as  figs»  or  raisins  in  baa* 
kets,  olives,  anchovies,  and  the  like ;  the  frdght  of  which  depends 
upon  a  special  contsact,  as  with  gold,  stiver,  and  other  valuable 
articles.  What  is  above  one  hundred  pounds  weight,  is  always 
freighted  by  the  ton  or  quintaL  The  freight,  of  bar  iron  and 
stone,  is  either  by  the  ton  or  by  the  piece.  Quintal  is  under- 
stood to  be  an  hundred  pounds,  and  a  ton  twenty  hundredy 
or  two  thousand  pounds,  or  a  space  of  forty-two  cubickfeet.  (/) 

Where  goods  are  put  on  board  of  the  vessel  ivithout  the 
knowledge  of  the  master,  if  the  vessel  is  found  overladen  at 
sea,  he  has  a  right  upon  the  advice  of  the  creWf  to  throw  tfaem 
overboard.  (^)  If  tht  vessel  is  not  overladen^  and  he  per- 
ceives the  fact  of  goods  put  on  board  before  her  departure,  he 
has  a  right  to  set  them  on  shore,  or  take  them  with  him  at  the 
highest  freight,  to  the  port  of  delivery.  Valin  (h)  doubts,,  is 
case  he  has  several  ports  of  destination,  whether  he  has  a  right 
to  put  them  on  shore  at  any  other  than  the  oripnal  port  of  des- 
tination* 

For  goods  taken  on  freight,  which  the  master^  notwidistand- 
ingf  suffers  to  remain  behind,  he  must  restore  to  die  owner  so 
much  freight  as  they  would  haf  e  cost  to  the  port  of  destination  ; 
and  if  they  are  lost  by  l>eing  thus  left  behind,  die  loss  falls  on 
the  master ;  for,  says  the  Consulate^  this  law  is  enacted,  because 

(/)  Le  nouveau  VaUn,  p.  217. 
(g)  Code  de  Commerce.  §  420. 
(A)  raUfh  Tom.  1.  p.  648. 
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maoy  Bhipmaaten,  when  they  undertake  a  voyage,  contract  the 
fpeight  of  piece  goods  at  a  low  rate  at  first ;  and  When  the 
voyage  is  dx>ut  to  take  place,  are  offered  an  advance  freight* 
If  this  rule,  then,  did  not  prevail,  the  goods  which  paid  the  least 
freight,  would  be.  left  behind,  and  those  which  produced  the 
most^  taken  on  board*  ( i)  In  regard  to  such  goods  left  behind^ 
a  protest  must  be  entered  against  the  master,  {it) 

When  the  master  thus  buffers  goods  to  be  left  behind,  the 
owner,  after  having-  protested,  may  send  them  after  at  the  cost 
and  risk  of  the  master.  If  the  master  looses  his  vessel,  h^ 
most,  notwithstanding,  pay  the  costs  of  a  second  insurance  upon 
goods  thus  left,  (i)  If,  however,  he  is  compelled  by  storm^ 
fcc.  to  .leave  goods  behind  him,  the  ovmer  can  demand  no  in* 
demnity*  Without  the  consent  of  the  owner,  the  master  is  not 
allowed  to  keep  the  goods  on  deck,  or  hang  them  at  the  sides 
•f  the  vesseL(m) 

The  master  may  not  without  the  assent  of  the  consignof, 
transfer  to  another  vessel,  even  if  larger  and  better  equipped, 
goods  which  be  has  undertaken  himself  to  carry ;  without  re; 
sponsibility  for  all  damage  and  loss  which  may  happen,  (n) 

The  RusMtan  maritime  law  enacts :  {p)  that  when  a  vessel  on 
th^  voyage  incurs  average,  and  important  damage  is  likely  to 
accrue  to  the  owner  of  goods  on  board,  froni  the  detention  of 
te  vessel  for  repairs,  the  master  is  not  then  prohibited  from 
chartering  another  vessel  to  transport  the  goods,  and  that  the 
freight  for  such  voyages  shall  be  regulated  by  law. 

Tlie  DontA A  Code  provides :  (p)  that  when  a  person  has  en- 
gaged for  the  conveyance  of  piece  goods  with  the  master  for 

(0  Consulate,  chap.  88.    DUniichea  GesetZj 

(Jk)  Consulate,  chap.  38, 

(/)  PreuadcheM  Landrecht,  %  §  1664. 

(«)  Freutdchet  Landrecht,  3.  §  1666. 

(n)  Consulate,  cap.  89. 

(o)  Rtunchea  Seevecht,  Art.  150. 


206     -  OF  CONVEYANCE  Baoi  UI. 

freight,  and  does  not  deliver  them  at  the  appointed  time ;  die 
master  is  in  such  case  to  protest  against  him,  and  may  cl^m 
the  whole  freight^  {^q)  if  at  his  departure,  which  he  need  not 
postpone^  he  calls  three  of  his  ship's  company  to  witness  the 
room  he  had  left  for  such  goods.  If,  however,  without  de- 
tention, he  can  procure  ot)ier  goods  in  the. place  of  those  not  de- 
livered, the  first  party  is  entided  to  the  freight,  upon  satisfying 
the  master  for  his  labour  and  pains  in  shipping  such  goods,  (r) 
If  any  shipper,  before  the  departure  of  the  vessel,  proposes  to 
unlade  his  goods,  and  it  may  be  done  without  retarding  the 
voyage,  the  master  is  entided  to  full  freight,  unless  other  goods 
are  procured  in  their  place  without  detaining  the  vessel ;  in 
which  case,  it  is  held  as  above  in  relation  to  the  freight. 

The  Prussian  Code,  adds  :  that  the  party  who  undertakes  to 
unlade  his  goodsy  after  they  are  put  on  board,  is  bound  to  the 
other  shippers  for  every  loss  and  damage  arising  therefrorHi 
and  if  required^  must  give  security  to  the  parties  concerned* 
If  all  the  parties  propose  to  unload,  only  half*freight  is  due. 
If  the  party  cannot  obtain  the  goods  engaged  to  be  delivered  on 
boardf  he  may  send  others,  provided  it  is  without  damage  to 
those  already  laden ;  or  he  may  transfer  his  ship^s  room  t6 
anodier.  (s) 

If  there  is  dissention  between -the  shippers;  for  inslance,  if 
some  would  unlade  upon  half-freight,  while  others  require  the 
departure  of  the  vessel,  the  vote  of  the  majority  is  to  decide. 

If  a  chartered  vessel  is  wrecked,  and  part  of  the  cargo  is  sav- 
edy  so  much  of  the  freight  is  chargeable,  as  after  payment  of 
salvage  and  cost,  may  be  fairly  ducy  according  to  the  propor- 
tion of  the  voyage  performed,  and  the  goods  saved.     Yet  the 

* 

(g)  Sckweditchef  Seerecht,  2—5.     Prewnchei  Seerechtj  3.  §  1644--46  h^ 
47.    Bwriehes  Seerechtj  Art  141 
(r)  Pretuuches  Seerechtj  2.  §  1653. 
(0  SmnchcM  Seerecht,  Art  144 
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maater  and  the  shipper  accordiog  to  the  Swtdtnh  law,  are  no 
farther  bound  to  each  other,  than  to  the  extent  of  the  vessel  on 
the  one  hand^  and  the  goods  on  the  other  ;  unless  otherwise  sd- 
puhted  by  contracu  {t) 

Where  cattle,  that  are  dupped  singly  or  in  mxmero^  die  on 
the  voyag^e,  the  master  if  he  is  not  in  fault,  is  entitled  to  hia 
freight  for  the  whole,  (u) 

When  the  master  arrives  with  piece  goods«,  and  has  incurred 
average,  he  is  not  to  deliver  them,  until  he  has  had  security  for 
the  freight  and  proportion  of  gross  average  incurred  upon  the 
goods,  (unless  as  in  Hamburgh  agents  are  appointed  for  the  ship 
and  cargo,  who  are  to  take  the  necessary  precautions*)  This 
is  also  the  usage  in  £ngland.  (v)  As  he  may  often  be  deceived 
in  the  extent  thereof  before  the  average  bill  is  made  out,  and 
may  think  he  has  no  claim  until  it  appears  by  the  average  hill ; 
the.  neglect  of  thi^  precaution  becomes  the  source  of  frequent 
controversy  and  litigadon.  The  Altona  ship  Frau  Anna^  — ^ 
master,  had  taken  in  a  cargo  of  copper  and  tar  from  Copenha* 
gen  to  Altona  ;  had  suffered  gross  average  on  the  voyage,  and 
the  master  delivered  the  copper  to  the  Hamburg  owner,  bona 
fide^  without  demanding  security  for  freight  and  average  in 
Altona*  When  the  average  bill  appeared,  a  balance  was  due  to 
the  owner  of  the  tar,  who  held  the  master  responsible,  and  at- 
tached the  vessel.  The  Hamburg  owner  was  responsible  for 
this  balance  to  the  master,  which  from  the  average  bill,  he  was 
entitled  to  claim ;  which,  however^  from  the  hindrances  of  a 
war,  he.  was  a  long  time  prevented  from  recovering,  to  his  seri- 
ous inconvenience  and  loss. 

The  Prussian  Code  provides :  (w)  that  the  master,  when 
the  bills  of  lading  are  made  out,  is  not  compelled  to  accede  to 
the  redelivery  of  goods  laden,  until  all  the  exemplars  of  the 

(0  S-weditchea  Seerechtj  2^12. 

(«)  Ibidem,  2^-13. 

(v)  Abbott,  p.  280. 

0^)  Prcu99iche9  Landrecht,^.  §  1655  &  5«. 
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tolls  of  hufiiig  are  returned  and  cashiered*  If  he  has  neglect- 
ed diis  precaation,  he  is  responsible  to  a  bona  fide  third  bolder 
^  such  bill  of  lading,  as  if  the  goods  had  never  been  redefi- 
trer^d* 

How  hazardous  it  is,  for  the  master  to  sign  the  biOs  of  lading, 
before  he  receives  the  goods,  or  to  redeliver  goods  received,  be- 
fore the  bilk  of  lading  are  returned,  is  exemplified  in  die  case 
iof  the  Ifiachsamieit  of  Hamburg'^  Hoar  master,  which  vessel, 
in  die  summer  of  18#6,  lay  at  Philadelphia  awaiting  a  freight 
for  piece  goods.  Schneider ^  of  that  place,  shipped  on  board  of 
the  said  vessel,  two  hundred  sixty-six  casks  of  resin,  and  twelve 
liogsheads  of  tobacco  stems.  Hie  master  hereupon  signed  five 
bills  of  lading  directed  to  order,  in  which  it  was  stated  that  the 
{;oods  were  dipped  for  account  of,  and  at  the  risk  of  the  ship- 
per* One  of  these  bills  of  lading  was  endorsed  in  blank  by  the 
shipper,  and  forwarded  to  the  house  of  Schneider  ^  Clomp,  ia 
Setmburg,  These  latter,  upon  the  receipt  .thereof^  handed  it  in 
Mank  to  C.  T,  Vogel  of  Hamburgh  in  pan  payment  of  the  sum 
of  40,000  mk$.  banco^  loaned  to  them  by  VogeU  In  the  meantimcy 
the  transportation  of  resin  had  been  prohibited  as  contrabandf 
im  account  of  the  existing  war,  and  Haar^  the  master,  agreed 
with  the  shipper,  to  deliver  the  resin,  and  receive  in  place 
thereof  two  hogsheads  of  tobacco  stems,  thirteen  whole,  and 
twelve  half  tierces  of  rice,  and  12652  pounds  of  tobacco  stems ; 
and  it  was  at  the  same  time  agreed,  that  Haar  should  retain  the 
bills  of  lading  upon  these  goods  for  his  security  against  any 
claims  that  might  be  made  upon  him  for  the  two  hundred  sixty- 
six  casks  of  resin  redelivered,  and  might  withhold  these  goods 
until  the  bills  of  lading  for  the  resin,  were  returned  and  annul- 
led. Moreover  the  shipper,  Schneider^  bound  himself  to  in- 
demnify the  master  against  all  claims  and  suits,  respecting  the 
two  hundred  sixty-six  casks  of  resin.  This  agreement  was 
signed  before^  and  authenticated  by  a  notary.  When  the  ship 
had  completed  her  cargo^  she  sailed,  and  arrived  at  Tonningen. 
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Suhr  Si  Co*  of  that  placef  produced  the  bill  of  ladings  as  before 
endorsed  io  blank  to  Vogel^  and  demanded  the  delivery  of 
the  two  hundred  and  sixty-six  casks  of  resin  and  twelve  hogs- 
beads  of  tobacco  sterns^  therein  named.  The  master  referred  to 
the  agreement  between  himself  and  the  shipper,  offered  the  goods 
taken  in  place  of  the  resin  and  tobacco  stems,  and  required  the 
bill  of  lading  to  be  delivered  and  cancelled.  Suhr  4*  Comp,  vtz 
fused  to  accede  to  it,  and  brought  an  action  against  the  master, 
which  was  argued  before  the  Silestan  Supreme  Court  at  Got$orf* 
The  plaintiffs  rested  upon  the  possession  of  the  bill  of  lading  en- 
dorsed to  VogeL  The  defendant  alleged  the  circumstanaes  of 
the  redelivery  of  the  resin,  because  it  was  declared  contraband, 
and  produced  the  agreement  between  himself  and  the  shipper. 
After  a  full  hearing,  9th  July^  1807,  it  was  decreed : 

<^  That  the  plaintiffs  were  entitled  to  the  value  of  the  two 
hundred  sixty-six  casks  of  resin,  and  twelve  hogsheads  of  tobac- 
co stems  referred  to  in  the  bill  of  lading,  and  aU  costs  and  da- 
mages.*' 

Linens  had  been  laden  on  board  of  a  vessel,  before  the  break- 
ing out  of  the  war  between  Denmark  and  England  in  1807. 
The  master  refused  to  deliver  the  linens  for  which  a  bill  of  la-r 
ding  had  been  sent  to  a  house  at  ^S*^.  Thomas^  (one  of  the  part- 
ners of  which  house  demanded  the  redelivery)  even  after  the 
bill  of  lading  had  been  cancelled  by  proper  legal  notice,  without 
security  for  the  possible  consequences,  if  the  vessel  should  at 
any  time  after  arrive  at  Su  Thomas^  and  by  a  decree  of  the 
court,  such  security  was  awarded  to  him.  Demurrage  upon 
goods  not  unladen,  is  likewise  to  be  apportioned  according  to 
the  laws  of  the  port  pf  departure  or  destination,  or  upon  prin- 
ciples oC  equity ;  [x)  yet  the  contention  can  seldom  arise,  as  goods 
thus  situated,  and  not  taken  away,  may,  after  legal  protest,  be 
deposited*    We  shall  return  to  the  subject  of  demurrage  in  the 

(x)  Ordenanza  de  Bilbao^  18—40. 

(y)  Ordenanza  de  Bilbao^  18—43. 
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second  chapter,  merely  citing  a  single  case,  in  which  this  sub* 
ject  came  in  question,  without  the  stipulation  of  anj  demurrage 
in  a  charter  party* 

The  ship  MatgarStha  Dorothea^  Kirchhoff  naattr^  in  the  year 
I807y  was  chartered  by  R.  M.  Sloman  at  Tuning ^  to  uke  in 
a  f ulf  and  convenient  cargo  of  timber  and  bark  for  Su  Andtro. 
on  neutral  account.  No  charter  party  was  made.  The  7th  of 
August  the  freighter  commenced  loading.  The  17th  of  jIh» 
gust^  when  about  one  half  of  the  cargo  was  on  board,  the  war 
which  broke  out  between  Denmark  and  England,^  was  officially 
known  at  Tonnmg^  and  a  general  embargo  declared*  After 
this  period,  the  freighter  received  permission  by  the  custom 
house  to  load  a  farther  quantity  of  timber,  so  that  the  ship  be* 
came  about  three-fourths  laden*  The  cargo,  however,  cond- 
nued  under  arrest  for  want  of  the  pfoo£i  of  its  not  being  En- 
gltsh  property ;  and  the  freighter  from  being  compelled  to  re* 
claim  it  as  neutral,  was  unable  to  dear  out*  As  tbis  cousse  of 
proceeding  became  protracted,  the  master  in  Oct^&er,  brought  an 
action  to  compel  the  shipper  to  proceed,  or  take  back  the  cargo 
upon  payment  of  half  freight,  and  a  demurrage  of  48  marks  per 
day  from  Sept*  8th,  until  the  final  redelivery ;  alleging  that  his 
ship  was  neutral,  and  he  might  perform  the  voyage  unmolested, 
to  the  neutral  port  of  St.  Andero;  that  in  contracting  for  the 
freight  it  was  stipulated  that  the  ship  should  be  loaded  in  four 
weeksy  or  a  demurrage  be  paid  of  43  maris  for  every  day  ex- 
ceeding that  term.  The  shipper,  Sloman^  denied  that  any  pro- 
vision for  demurrage  had  been  made,  and  alleged  agkinst  the 
performance  of  the  contract,  and  the  claim  of  the  master,  that 
the  embargo  was  but  a  temporary  hindrance  of  the  voyage,  and 
the  master  must  await  the  repeal  thereof;  moreover,  if  the  con* 
tract  was  to  be  considered  as  suspended  by  the  vh  major^  he 
could  not  be  responsible  for  demurrage  and  freight,  but  at  moot 
for  the  costs  of  the  lading  and  discharge  of  the  cargo.     Here- 
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upon  it  was  decreed  by  tbe  maghtracy  at  T^nning^  before  whom 
the  case  was  tried^  ITth  October  180r: 

^  That  the  shipper  was  bound  to  effect  the  clearance  of  the  ves- 
sel, under  responsibility  for  all  costs  \  or  discharge  the  vessel  of 
the  cargo,  upon  payment  of  the  half  freight  and  demurrage,  if 
Uie  contract  for  demurrage  could  be  ssv'^factorily  proved l>y  the 
master,  tatione  mmmm^  tt  rattone  termini  a  quo.*^  (1)  Against 
this  judgment  the  defendant  appealed;  and  the  same  was  af- 
finned  before  the  Supreme  Court  of  his  Majesty  at  Gottorf^ 
11th  yuly^  1808,  with  costs  of  appeal." 

Generally  all  the  principles  of  the  contract  for  hire,  are  appli- 
ed to  the  charter  party ;  but,  in  Englsmd,  Chief  Justice  HoU^  in 
die  case  of  Coggs  vs.  Bamardf  remarked,  that  the  contract  for 
hire,  was  different  from  a  charter  party ;  that  the  law  under 
the  former,  charges  the  person  thus  entrusted  to  carry  goods, 
against  all  events  but  acts  of  God,  and  the  king^s  enemies,  (z) 

The  manner  in  which  goods  are  Ito  be  discharged,  is  regulated 
by  the  practice  and  usage  of  the  different  ports.  For  instance, 
small  inland  vessels  must  deliver  the  goods  at  the  warehouse 
of  the  consignee,  if  required.  In  vesseb  from  foreign  coun- 
tries, the  responsibility  of  the  owner  ceases,  when  the  goods 
are  landed  on  the  wharf.  If  the  consignee,  however,  send  a 
li j^ter,  the  master  b  responsible,  until  such  lighter  is  filled  and 
has  left  the  vesseL 

(x)  Mbotij  353. 


(0  So  in  a  case  in  4  Bo$.  4*  Full.  lOr,  Sir  Ja\n%s  Mnnsjield  ob- 
served, «  With  respect  to  demurrage^  I  take  it  to  be  pcrfectij  clear, 
that  there  is  no  particular  custom  of  trade  which  fixes  the  rate  of 
payment,  but  that  it  is  always  regulated  by  express  stipulation  $  so 
Aat  impHed  assumpsit  will  not  lie  for  demurrage.  It  is  understood 
dways  to  arise  from  a  clause  in  the  charter  party,  or^  an  express 
prsmise  to  pay  it  where  there  is  no  such  clause," 
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Among  vessels  that  come  from  the  Levahh  it  is  an  usage 
that  the  consignee  sends  persons  to  the  place  of  quarantine  to 
pack  the  goods  anew ;  and  in  default  thereof,  the  master  is  not 
responsible^  because  the  goods  go  on  shore  unpacked.  DuH" 
nage  vs.  Jolltffe.  (a) 

The  Ordonance  of  BUbao  (b)  requires  of  merchants,  when  a 
cargo  is  discharging,  to  receive  their  goods  upon  the  quays*  by 
the  delivery  of  the  bill  of  lading,  or  incur  the  consequent  risk 
themselves. 

When  a  ship  is  chartered  to  another  person — who  is  to  be  con- 
sidered'the  owner,  in  relation  to  a  third  person  whose  goods 
are  shipped  on  board,  under  authority  of  the  freighter  \  In  die 
case  of  Pariah  vs.  Crawford^  an  action  was  brought  against  the 
defendant  as  owner  of  a  ship,  upon  a  promise  alleged  to  have 
been  made  by  him  to  the  plaintiff,  to  convey  in  his  ship,  a  quan* 
tity  of  moidores  from  London  to  Barbadoes^  which  had  not 
been  delivered  there.  The  facts  were  these :  Crawford  had 
chartered  the  whole  ship  to  one  Fletcher  for  the  voyage  in  ques- 
tion,  and  Fletc  her  was  to  have  the  freight  of  goods,  while  the 
freight  for  passengers  was  reserved  to  the  defendant,  who 
appointed  the  master,  and  covenanted  with  Fletcher  for  the^ 
condition  of  the  ship,  and  the  behaviour  of  the  master.  Flet^ 
cher  received  the  goods  in  question,  and  received  the  freight 
for.  them,  and  the  defendant  alleged,  that  Fletcher  was  thus 
owner  in  such  a  manner,  as  to  render  him  liable.  Chief  yttS" 
tice  Lee  was>  however,  of  opinion,  that  the  plaintiff  should  reco- 
ver,  and  observed :  ^^  The  true  consideration  is,  whether 
any  thing  done  by  Crawford^  who  is  confessedly  the  owner  of 
the  vessel,  in  chartering  it  to  Fletcher^  has  discharged  him. 
He  covenants  for  the  government  of  the  vessel  during  the 
voyage,  and  the  ship  was  navigated  by  his  master.  In  what 
respect  t}ien  is  an  owner  chargeable,  but  upon  these  two  consi- 
derations f     Firsty  the  benefit  arising  from  the  ship,  which  is 

(a)  Mbott,  286«  (k)  18—44. 
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the  equitable  motive :  Secondly^  having  the  direction  of  the 
persons  wbo  navigate  it ;  and  i€  is  upon  these  two  things  taken 
together,  that  the  implied  contract  arises.  Though  Crawford 
has.  not  that  freight  which  the  merchants  pay  for  their  goods, 
yet  as  he  has  the  benefit  of  the  freight  in  general,  he  has  that 
equitable  motive  which  makes  him  liable.  With  regard  to 
Fletcher  J  Crawford  has  only  given  him  power  to  put  goods  on 
board.  And  it  seems  to  me,  that  the  makers  of  the  Act  of  Par- 
liament, could  not  have  any  notion  of  such  an  owner  of  the 
ship ;  for  it  speaks  generally  of  the  owners  of  ships.  This 
Fletcher^  is  not  to  be  considered  owner  of  the  ship  in  any  light ; 
but  only  having  power  to  make  use  of  it  in  this  way.  If  this 
was  to  be  considered  in  the  nature  of  a  mortgage,  it  would  be 
delivering  up  the  ship  for  such  a  time,  as  the  mortgage  was  in 
force.  Therefore,  I  think  there  is  nothing  in  this  evidence, 
which  discharges  Crawford  as  the  owner  of  the  ship.''  (c) 

But  the  authority  of  this  decision  appears  to  be  weakened  in 
England^  by  a  more  recent  determination-  In  the  case  of 
y.amea  vs.  Jones  &?  others^  (d)  an  action  was  brought  agsunst 
the  defendants  as  owners  of  the  ship  Sea  Flower^  for  a  quantity 
of  raisins  lost,  on  a  voyage  from  Faro  to  London.  Thomas^  the 
master  of  the  ship,  had  in  his  own  name,  and  in  the  absence  of 
the  ownersy  chartered  the  ship  to  Seed  &f  Parkinson,  on  a 
voyage  from  Falmouth  to  Faro^  and  back  to  London;  and  Reed 
&  Parkinson^  engaged  by  the  charter-party,  to  provide  a  full 
lading  from  Faro^  and  to  pay  a  stipulated  price  per  ton.  By 
the  consent  of  the  agent  oiReedi^  Parkinson  at  that  place,  the 
goods  in  question  were  shipped  at  Faro^  and  the  master  signed 
a  bill  of  lading,  engaging  to  deliver  them  to  the  plainti£F,  *'  he 
paying  freight  per  charter-party."  These  facts  appearing,  Lord 
Kenyon  was  of  opinion,  that  Seed  EsP  Parkinson  were,  with 
respect  Co  the  pUunufF,  owners  of  the  ship,  pro  haQ  vice  ;  and 

(««)  Abbott,  27. 
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voder  this  opioion  tbe  plaiattff  and  his  counsel  acquiesc^  and 
did  not  apply  to  the  Court  for  any  farther  conaideratioo  of  the 
subject*  This  opinion  it  eonformable  to  the  principle  in  the 
case  of  VaUejo  vs.  Wheeler ;  wherein  the  master  committed  a 
deviation  with  the  knowledge  of  the  absolute  owner ;  and  which 
therefore,  could  not,  according  to  the  law  of  England^  be  an  act 
of  barratry  with  respect  to  him,  yet  was  decided  an  act  of  bar^ 
ratry  with  respect  to  a  third  person,  who  had  hired  the  ship  by 
a  charter-party,  and  who  was  considered  owner  for  the  particu- 
lar voyage,  (e) 

Notwithstancting  this  decision,  the  principle  set  up  in  the  case 
of  Parish  vs.  Crawford^  is  more  conformable  to  the  general 
principles  of  maritime  law^  if  the  master  has  unqualifiedly 
signed  the  bill  of  lading. 
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10oott  of  HtxwM  iUQi'Uicf* 

Commercial  and  notarial  precedenu ;  by  JotHVA  MoNTSf  ioex* 
London^  1802.  4to. 

In  thb  ynA  are  to  be  Iband,  Hhtfonrndm  of  the  EngUth  Eatt-Aidia  Campmy^u 
chater-partiei^  vhieh  an  the  most  extenrife^  and  ooaliriD  anvnWt  of  oefcl^ 


PofHiER  Traits  des  conirats  de  Itmage  mariiime.  Paris,  1774w 

Abbott,  Treatise  on  the  Law  oj  Merchant  Ships  and  Seamen* 
London^  1804. 

Tiwae  worics  are  tke  moit  extensire,  'm  nelatJOQ  to  the  leyd  prindplea  apfBaahie 
to  the  genend  doctrine  of  eharter-partiei. 

Institution  au  droit  maritime^  par  Bovcher*  Paris j  1803.  4ti&. 

is  author  m  the  S0d  ehapter  of  hw  work,  has  compiled  and  arranged^  what  the 
French  writers  had  written  on  the  subject  of  oharter-partiea. 


A  CHARTER-PARTY  is  a  written  contract  between  one 
or  more  freighiers,  and  the  master  or  owner  of  ilie  vessel,  or 
their  agentf  concerning  the  hire  of  the  vessel  or  a  considerable 
part  of  it,  for  a  particular  voyage  and  purpose,  specified  in  the 
contract,  (a)  The  term  is  derived  from  Charta  partita^  because 

(a)  Ordenanca  de  Mbao,  18—1—2. 
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formerly,  a3  is  even  now  the  custom  with  the  Mediterranean 
passports,  this  contract  was  divided  in  two  parts,  of  which  the 
master  retained  one,  and  the  consignee  obtained  the  other.  The 
stipulations  of  charter-parties  hitherto,  have  been  uniform  in 
almost  all  countries ;  and  admit  of  a  printed  form  which  is  usu- 
al in  all  seaports,  and  is  filled  up  by  notaries  or  ship  brokers,  (^) 
or  executed  and  signed  privately  between  the  parties.  The 
French  Code  de  Commerce^  (c)  prescribes  that  the  charter-party 
should  be  executed  in  writing.  It  contains  the  name  and  bur- 
then of  the  vessel ;  the  name  of  the  master;  the  name  of  the 
freighter,  and  the  time  and  phce  for  the  lading  and  discharge 
oiF  the  cargo;  the  freight  agreed  on;  whether  the  freight  is  in 
the  whole,  or  apportioned ;  and  the  demurrage  agreed  upon.  If 
the  time  for  discharge  and  lading  is  not  agreed  on  hy  the  par- 
ties ;  it  is  governed  by  the  usage  of  the  place  where  the  vessel 
lays.  If  a  vessel  is  chartered  by  the  month,  the  freight  com- 
mences from  the  day  the  vessel  is  under  sail,  if  the  parties  have 
not  agreed  upon  another.  If  before  the  departure  of  the  ves- 
sel, the  trade  to  her  port  of  destination  becomes  prohibited,  the 
contract  is  mutually  discharged  without  damages.  (^  The 
shipper  is  liable  for  the  costs  of  the  lading  and  discharge.  If  a 
vis  major  retards  the  departure  of  the  vessel  for  a  time,  th^ 
agreement  holds,  and  no  damages  are  recoverable,  (e)  So  like- 
wise the  agreement  holds^  and  no  augmentation  of  freight  is  de- 
mandable,  if  the  vis  major  intervenes^  and  causes  any  delays  du- 
ring the  voyage.  Thus  the  Danish  law.  (/)  The  Consulate^ 
with  respect  to  the  augmentation  of  freight,  makes  no  excep- 
tion in  a  case  of  vis  major;  (jg')  and  the  Swedish  Code,  in  con- 
tracts for  a  limited  period,  prescribes  an  augmentation,  even  in 
the  case  of  a  vis  major,  (h)    During  such  detention,  the  ship- 

(ft)  Ordeiuuisa  de  BUbao,  18-^. 

(c)  Art  273. 

(d)  AUo  by  the  Ordenanza  de  JBUbaot  18—8. 

(e)  So  again,  Ordenanza  de  Bilbao^  18^10. 

(/)  4-8-7.  (s)  Cap.  186.  (A)  1-.2-3. 
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per  may  have  the  goods  anladeo,  at  liis  own  costs,  upon  securi- 
ty to  reload  them,  or  indemnify  the  master.  If  a  vessel  after 
her  departure  is  compelled  to  return,  and  the  shipper  requires 
the  free  disposition  of  his  goods,  full  freight  is  due.  (t)  When, 
however*  a  vessel  is  chartered  for  the  outward  and  return 
voyage*  and  had  almost  reached  her  outward  port  of  destina- 
tion, and  is  compelled  to  return,  no  return  but  only  outward 
freight  is  tecoverable.  (i)  If  the  port  of  destination  is  blockaded, 
the  master,  if  he  has  no  other  orders,  must  betake  himself  to 
the  next  port  of  the  same  power,  which  he  is  permitted  to  en- 
ter. On  this  subject,  we  would  earnestly  recommend  what  b 
the  prevailing  law  in  England*  The  vessel,  appurtenances,  fur- 
niture, freight,  and  cargo,  are  respectively  securities  for  the  per- 
formance of  the  agreements  entered  into. 

Thus  far  the  prescriptions  of  the  Code  de  Commerce^  in  the  title 
of  freight  and  charter-parties. 

According  to  maritime  usages,  the  following  are  the  most  ge- 
neral contents  of  the  charter-party.  The  general  conditions  on 
the  part  of  the  owner,  are,  that  the  vessel  is  staunch  and  tight, 
and  is  furnished  with  every  necessary  requisite  for  the  contem- 
plated voyage ;  particularly  with  the  proper  ship's  documents 
and  passports ;  to  be  ready  at  a  particular  day,  and  in  a  stipula- 
ted number  of  days  to  take  the  cargo  on  board ;  that  the  vessel, 
after  the  completion  of  her  cargo,  shall  sail  with  the  first  fair 
wind  and  opportunity  for  the  port  of  destination,  and  there  de- 
fiver  the  cargo  to  the  consignee  in  the  same  condition  in  which 
it  was  received.  The  freighter,  on  the  other  hand,  binds  him- 
self to  lade  the  vessel  at  the  port  of  lading,  in  a  stipulated  time, 
with  the  cargo  described ;  to  discharge  the  same  at  the  port 
of  delivery,  and  to  pay  the  freight  and  demurrage  agreed  upon. 

(0  So  also  the  Danith  kw,  4—3—22 ;  and  the  ffameatic^  3—17. 
(Ar)  So  also  the  Ord^na&za  de  Milbao,  18—23  &  23. 
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I 

Voyages  by  charter-parties  are  fourfold : 
0  1.  Outward  bound  voyages. 
%  Outward  and  return  voyages. 

3.  Voyages  where  the  ship  is  to  touch  at  mox^  than  one  port 
of  lading  and  delivery ;  chartered,  for  instance,  from  Hamburg 
to  Archangel^  from  thence  to  Lisbon^  and  thence  back  to  Hani'- 
hurg* 

4.  Coasting  voyages ;  as  along  the  coast  of  Guinea^  in  barter 
for  gold  and  ivory.  The  French  make  frequent  voyages  of  thiji 
nature  from  one  port  in  the  Levant  to  another,  which  they  de- 
nominate yatr^  dir^  ichellea. 

In  this  second  and  fourth  species  of  charter-party,  frequent 
controversies  arise  concerning  the  return  cargo ;  and  in  case  of 
accident,  whether  and  what  part  of  the  stipulated  freight  is  to 
be  psdd  for  the  outward  voyage.  It  might  be  salutary,  that  the 
freight  in  the  event  of  such  accidents,  should  be  previously  sti- 
pulated in  the  charter-party ;  and  to  be  further  observed  : 

That  at  the^xpiration  of  the  days  of  demurrage  in  the  port 
where  the  return  cargo  is  to  be  taken  in,  the  master  is  merely 
to  notify  the  correspondent  of  the  shipper,  notarially,  that  he  is 
ready  to  load;  and  to  furnish  himself  with  the  requisite  docu- 
ment. If  the  party  does  not  hereupon  commence  lading  in  the 
^rst  24  hours,  the  master  is  to  advertise  the  vessel  for  other 
freight  to  his  return  port ;  and  if  hereupon  he  does  not  obtain 
other  freight,  he  may  return  to  his  home-port  in  ballast. 

The  regulations  of  many  laws  advert  to  this  measure  as 
grounded  in  the  nature  of  the  case.  (/)  The  master  is  not  to 
involve  himself  in  any  legal  citation  of,  or  proceedings  against 
the  correspondent ;  only  in  the  single  case,  where  the  sea-un- 
worthiness  of  his  vessel  is  alleged,  he  is  to  have  her  examined 
by  skilful  persons  (if  possible,  masters  of  vessels  from  his  own 
home-port,  or  the  residence  of  the  freighter)  in  the  presence  of 
a  notary,  and  to  procure  a  certificate  of  the  sound  condition  of 

(0  mnUchet  Seerecht,  4—2—4.-; — Pre^iitiche*  Seerecht,  §  1639— 47. 
Cod*  Yen,  3—2—5. BuMdichet  Scertcht,  1—7—143. 
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the  shipy  upon  which  he  may  demand  dead  freight.    Examples 
will  hereafter  he  given  of  the  necessity  of  this  measure. 

So  with  respect  to  another  subject.  Sir  Wm^  Scott  expresses 
his  regret,  that  charter-parties  do  not  contain  provisions  for  the 
cases  of  capture  and  recapture.  **  Accidents  of  this  nature  fre- 
quently occur,  and  it  would  have  been  extremely  natural  that 
some  provision  should  be  made  for  it ;  yet  in  almost  all  char- 
ter-parties that  I  have  seeuy  it  seems  to  have  been  as  much  out 
of  the  consideration  of  the  parties,  as  if  there  had  been  no  such 
thing  as  capture  in  the  world.''*  (m) 

That  clause  of  the  charter-party,  to  take  in  no  goods  for 
others,  under  forfeiture  of  the  freight,  extends  principally  to 
goods  of  such  a  nature,  as  might  injure  the  market  of  the 
freighter,  and  in  considerable  quantity ;  not  to  staves,  battens, 
or  other  articles,  convenient  for  stowage,  which  the  master  may 
take  on  board  for  account  of  others. 

In  the  case  of  Cordkt  vs.  Demissy^  the  plaintiff  had  bound 
himself  to  take  no  goods  on  board  for  his  own  account,  under 
penalty  of  200  Pesos*  He  had,  notwithstanding,  taken  twenty 
boxes  of  oranges,  and  avoided  the  penalty  of  this  agreement,  by 
urging  the  spirit  and  intention  thereof,  in  opposition  to  the  let** 
ter ;  twenty  boxes  of  oranges  could  not  prejudice  the  market  of 
the  freighter.  Yet  the  Admiralty  court  of  Hamburg  awarded 
the  penalty  to  the  freighter,  (n) 

But  it  is  certainly  more  correct,  to  interpret  the  charter-party 
according  to  the  usages  of  trade^as  in  the  following  decision  in 
Donaldson  vs.  Foster,  (p)  The  owner  had  stipulated  to  the 
freighter,  the  exclusive  use  of  the  vessel  for  the  contemplated 
voyage,  and  the  exclusive  use  of  the  cabin,  as  the  master  was 
prohibited  from  taking  passengers.  The  owner  asserted^  that 
by  charter-parties  of  this  nature,  the  usages  of  trade  still  justified 

(m)  JRoUnwn  3,  p.  104^ 

in)  Klefkei^M  Anmerinmgtn  zum  Bdmbursifchen  Seertcbte,  2d  part,  p«  ISJ. 

(•)  Mh9n,  242, 
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the  master  in  taking  some  artides  on  his  own  account.  Lord 
Kenyan  permitted  witnesses  to  be  examined  on  this  point,  rs- 
inarkingy  that  although  the  contract,  ^mayoctfi  excluded  this) 
yet  he  believed  it  open  to  an  exception  in  the  case  of  an  uni- 
form and  constant  usage  $  as  such  usage  became  a  taut  andini* 
plied  exception  to  the  rule  of  the  contract* 

In  the  Jta&an  charter-parties,  from':the  insecurity  of  the  if^ 
iSterranean^  the  number  of  the  crew  to  be  employed  on  board  la 
designated,  (p) 

By  the  place  of  lading,  is  understood  in  Hamburgf  the  Elte  to 
Twielenjieth ;  in  AmsUrdam^  the  Zuidersee  to  the  Texeh  Ui 
Stettin^  tht  Oder  to  Schvnmeniinde $  in  Nantes^  i^Loir^ioCo^ 
ronne  and  Fain  Boeuf;  in  Bordeaux^  the  Garonne  to  Bley*  If 
at  the  port  oi  delivery,  difficulties  occur  in  the  lading  or  dift* 
charge,  as  for  instance^  at  Buenos  Ayres,  for  large  vessels,  it  is 
prudent  to  insert  a  separate  clause  in  the  charter-party  on  this 
head,  of  which  an  example  is  hereafter  given. 

In  relation  to  the  cargo,  in  German  charter-pardes  die  ex- 
pression i9  generally  used :  aftdl  and  convenient  cargo. 

In  grain,  and  cargoes  of  that  nature,  it  is  advisable  that  die 
freight  should  be  regulated  by  the  quantity  taken  in,  as  a  great 
difference  is  observable  after  drying,  after  the  sweepings  are 
cast  off,  and  from  the  difierent  modes  of  admeasurement ;  and 
the  master  in  his  demand  for  the  freight  must  jusdfy  himself 
for  the  deficiency  by  the  protest  of  the  d-ew.  (y)  ITie  proof  of 
die  quantity  received  on  board  is  deducible  from  the  bill  of  bi- 
ding of  the  freighter,  wherefore,  it  is  advisable  that  the  mas- 
ter, before  his  departure',  should  have  it  signed  by  die  freighter 
or  copsignon 

In  Italy ^  a  time  is  limited  in  the  charter-party,  beyond  which 
the  freight  shall  not  enure,  if  during  the  contract  a  vis  major 

(p)  Tar^,  chapi  53,  p.  55, 
Cq)  Sckwediacheu  Seerecht, 
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mtervenes,  and  the  parties  cannot  agree  in  cancelling  the  con- 
tracti  and  the  freighter  is  bound  to  pay  one  half  of  the  farther 
wages  and  costs,  (r) 

If  the  master  affreights  the  vessel  to  two,  the  first  freighter^ 
re  nUegra^  has  the  preference  in  lUily*  If  the  second  haSf  how* 
ever,  possession  by  his  cargo,  the  first  has  only  his  claim  for 
damages  against  the  master.  In  conformity  to  this  principle, 
the  case  of  the  ship  Marabelia,  Gaut^  was  decided  in  Nafle$f 
which  vessel  had  been  verbally  chartered  by  EnglUh  merchants 
in  Uhomo^  to  take  in  oil  at  Naples.  («)  The  master,  however, 
i^n  her  arrival  at  Napkat  had  under  special  mongage  of  the 
ship,  chartered  her  by  a  charter-party  to  another,  who  took  pos- 
session ;  and  although  the  first  freighter  laid  an  attachm^t,  yet 
the  case  was  decided  in  favour  of  the  other.  If.  the  freight  is 
not  designated,  it  is  to  be  asceruuned  by  experienced  persons, 
according  to  circumstances,  time  and  place. 

Part  owners^  who  load  goods  without  agreeing  upon  the 
freight,  pay  to  the  other  owners  the  mesne  freight.  If  no 
freight  is  agreed  on  for  wooden  and  earthen  ware,  and  nothing 
said  on  the  subject,  the  master^  according  to  the  ConstUaieg 
may  retain  the  half  for  freigfau  (t)  If,  without  the  knowledge 
of  the  master,  and  without  agreement  with  him,  goods  are  put 
on  board  by  a  stranger,  he  may  demand  the  highest  freight 
which  is  paid  in  the  voyage  undertaken*  (u) 

Caearegie  is  of  opinion,  that  when  a  master  is  to  transport 
goods  to  a  particular  pbce,  jind  the  greater  part  are  taken  from 
him  on  the  voyage,  that  he  is  not  compelled  to  continue  it,  but 
may  return,  (o)  Hereafter  we  shall  advert  to  an  opinion  of  Sir 
Wm.  Scott  on  this  subject,  which  belongs  to  the  difficult  points 
in  maritime  law.    And  although  a  vessel  is  bound  to  deliver, 

(r)  Targ'a  chap.  25.  p.  S7. 

(«}  JioccuM  Responsft.    Besp.  30. 

(0  Chap.  271  and  8S. 

(ti)  Chap.  98.  (v)  3  Disp.  69. 
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generally,  the  cargo,  or  what  remains  thereof,  at  the  port  of  de- 
lively,  yet  the  part  restored  after  a  capture,  may  be  s6  unim- 
portant, that  the  vessel  cannot  put  to  sea  with  it. 

The  English  East-India  company^  chartered  a  vessel  for  trade 
and  war,  and  sent  her  out  to  ascertain  more  nearly  the  eastern 
passage  by  the  Island  of  Banca  ;  in  which  expedidon  she  was 
lost.  Lord  Kenyan  held,  that  the  company  were  bound  to  the 
owners ;  until  it  was  afterwards  ascertained  that  the  master  waft 

0 

acquainted  with  this  destination  of  the  vessel  before  he  sailed 
from  England^  without  any  objections  being  made  on  the  part 
of  the  owners. 

Pothier  classifies  the  responsibiliues  of  ,the  owner  to  4he 
freighter  under  the  following  seven  heads  :  {vi) 
.    1.  To  clear  the  .ship  or  ship's-room,  that  the  freighter  may 
uninterruptedly  put  the  cargo  on  board. 

2.  To  take  the  goods  laden,  under  his  charge. 

3.  To  depart  at  the  designated  time.  By  law,  the  master  is 
occasionally  entided  to  a  longer  period,  {x)  If  no  ume  is  de- 
signated, the  departure  must  be  legally  determined  by  the  usage. 
In  the  case  of  Constabk  vs.  Cloberie^  (y)  the  owner  contracted 
that  his  ship  should  sail  by  the  first  fair  wind  for  Cadiz^  and 
the  freighter  agreed  that  on  her  return  to  the  Downsf  he  would 
pay  a  specified  sum.  In  a  subsequent  suit,  the  owner  acknow- 
ledged that  the  vessel  did  not  sail  with  the  first  fair  wind.  The 
court,  however,  held,  that  the  substance  of  the  contract,  and  the 
original  intention  of  the  parties  consisted  herein,  that  the  vessel 
should  perform  the  stipulated  voyage ;  and  not  that  she  should 
depart  with  the  Jirat  fair  wind,  which  varied  every  hour,  and 
di^reed  the  freight  accordingly.  Though. in  many,  cases/  as  in 
the  present,  the  owner,  by  a  short  delay  in  commencing  the 
voyage  afterward  performed,  does  not  absolutely  lose  his  freight ; 

(w)  Traits  des  contracts  maritimeSy  %  36. 

(or)  Le  nouveau  Vahn^  p.  196. 

Cy)  Abltott,  234.  • 
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yet  all  maritiiiie  jurists  agree  herein^'  that  when  the  mtftchant 
suffers  apy  material  detriment  by  such  delays  he  may  demand 
indemnity  of  the  parties. 

.  Some  time  pasty  two  Flensburg  ships  destined  for  Malaga^ 
lay  in  a  Norwegian  port,  awaiting  a  favourable  wind.  As  a 
wind  sprang  up,  they  both  set  sadl ;  but,  as  it  soon  after  became 
unfair,  the  one. returned  into  port,  and  the  other  continued  to 
tack  upon  her  voyage.  After  some  weeks  she  returned,  wbile 
t|)e  other  was  yet  detained  in  port ;  and  being  reminded,  that 
it  had  been  foretold,  she  would  be  compelled  to  return,  the  re- 
ply was-*— from  Malaga.  Langenbeck  relates  a  similar  case,  of 
two  other  vessek  lying  at  Cuxhaveny  destined  for  Malaga^  one 
of  which  put  to  sea,  while  the  other  neg^cted  the  opportunity, 
and  lay  in  port  when  the  first  returned.  In  expediting  the  cus* 
tom-house  and  ship's  papersf  every  delay  of  the  expedition 
should  be  severely  punished  i  and  in  actjoal  injuries  from  such 
delays,  indemni^  cannot  be  too  strongly  urged  and  enforced* 
A  freighter^  however,  may  protect  himself  against  damages  of 
this  nature,  by  a  careful  inquiry  into  the  vigilance  and  fidelity 
of  the  master,  to  whom  he  entrusts  his  property* 

4«  He  b  security  for  the  sea-worthiness  of  his  vessel ;  and 
the  French  are  extremely  precautious  in  this  respect,  inasmuch 
as  i\vt.Code  de  Commerce  admits  of  proof  against  the  certificate 
of  the  sea* worthiness  of  the  vessel  obtained  at  the  port  of  de- 
parture. 

5.  He  is  bound  during  the  voyage  to  have  a  proper  care  to 
the  preservation  of  the  cargo. 

6.  He  is  to  deliver  the  goods  received,  at  the  port  of  delivery 
named  in  the  bill  of  lading,  and  is  only  excused  by  a  vis  major^ 
from  the  responsibility  attached  thereto. 

7.  If  he  has  made  jetison,  he  is  responsible,  that  the  owner 
shall  receive  indemnity  from  a  contribution  of  the  property 

saved. 
.  The  duties  of  the  freighter  on  the  other  hand  are  : 
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1.  To  deliver  the  goods  ia  question,  with  the  necessary  do* 
cuments,  in  the  time  agreed  upon  by  the  parties^  or  limited  b^ 
the  iavr. 

S«  To  repay  all  legal  costs  incurred  in  their  transportation, 
and  to  contribute  to  gross  average. 

Q.  To  pay,  or  cause  to  be  paid,  the  freight  stipulated. 

If  a  ship  is  arrested  on  her  voyage  by  the  fault  of  the  mer« 
chant ;  if  he  has,  for  instance,  loaded  goods  privately  to  evade 
the  customs,  and  the  like ;  he  is  to  pay  the  owner  hb  freight, 
as  if  the  ship  had  performed  the  voyage  agreed  upon. 

R0CCU8  states  the  following  cases,  in  which  the  master  is 
responsible  to  the  merchant  for  damages : 

1.  If  his  ship  be  driven  on  a  shoal,  with  unnecessazy  sail 
spread,  and  negUgendy ;  if,  however,  misled  at  night  by  fisher- 
men's lights,  he  cannot  be  answerable,  (z) 

Before  the  port  of  Hull  lay  a  sand  bank,  over  which  vessels 
were  used  to  ride  in  safety,  until  a  part  thereof  was  washed 
away,  and  the  extremities  of  the  bank  became  steep.  Some 
days  after  a  vessel  stranded,  and  was  driven  a  little  distance  off 
the  bank ;  another  vessel  sailing  into  port  struck  upon  the  mast 
of  the  first,  and  was  thrown  upon  the  bank,  where  she  fastened, 
and  would  have  laid  safe  but  for  the  above  accident,  which 
caused  part  of  the  vessel  to  lay  under  water  when  the  tide  eb- 
bed, and  consequendy  damaged  the  goods  <hi  board.  The 
owner  brought  an  action  against  the  master,  and  Heath  Justice, 
considered  the  accident  as  not  immediately  the  act  of  God,  and 
determined  for  the  plaintiff. 

Upon  this  decision,  many  owners  in  England  agreed  upon, 
and  presented  an  act  to  Parliament,  for  the  nearer  definition  of 
the  responsibility  of  owners,  which  was  however  rejected  in  the 
Upper  House,  and  hereupon  the  printed  bills  of  lading,  before 
referred  to,  underwent  an  alteradon  in  England. 

(«)  Not  $5. 
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2.  If  he  aai!  in  spite  of  wind  and  weather  ;  or  when  they 
are  favourable,  if  be  remain  in  port  without  sufficient  cause,  so 
that  the  goods  are  consequently  injured,  (a) 
'  S.  If  he  transfer  goods  from  one  ship  to  another  ship  less 
safe,  and  they  are  lost  by  her ;  and  generally,  where  the  goods 
are  injured  or  lost  by  the  master's  fault,  (b) 

4.  If  the  goods  on  board  are  devoured  by  rats  or  mice,  and 
lie  have  no  cat  or  dog  on  board  to  kill  them ;  (c)  such  also  was 
the  case  of  Dale  vs.  Hall^  in  England^  where  the  master  was 
made  responsible  for  the  consequences  of  a  leak  in  the  vessel, 
occasioned  by  rats.  (J) 

Yf  t  Roccus  conceives,  that  the  master  who  changes  his  course 
to  avoid  duties  improperly  demanded,  is  not  liable,  even  if  a 
loss  ensues. 

5.  He  is  responsible,  if  he  engage  inexperienced  and  incom- 
peu^nt  mariners  for  the  voyage,  {e) 

*  6.  If  he  receive  persons  on  board  with  whom  he  is  unac- 
quainted, and  goods  are  embezzled  by  such  persons ;  or  if  ac- 
cordmg  to  the  size  of  the  vessel,  and  the  nature  of  the  voyage^ 
he  has  not  shipped  a  complete  crew.  {/) 
'  In  England^  neither  the  owner  nor  master  is  liable  for  jewels 
embezzkd,  of  which  the  value  is  not  settled  in  the  bill  of  lading. 
An  owaer^s  responsibility  only  extends  to  the  amount  of  his. 
share  in  the  vessel,  (jg) 

In  Hoccusj  it  is  doubted,  whether  the  master  is  liable  in 
a  fortuitous  case  of  theft  committed   by  night,  {h)  (1)      In 

(fl)  Not.  56.  (b)  Not  57.  (c)  Not.  53. 

(if)  AbboU,  p.  276.  (e)  Not  59.  (/)  Not  62. 

[S)  Abbott,  p.  300.  (A)  Not  40. 

(1)  Such  a  theft  IZocciU!^ terms /prftiitous,  as  is  committed  by  night 

with  force  and  violence^  as  that  cannot  be  foreseen ;  and  no  fault  or 

negligence,  it  is  said,  can  be  imputed  to  him,  who  takes  the  same 

care  of  the  property  of  another,  as  he  does  of  his  own. 

29 
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England^  however,  the  master  is  held  responsible  in  such 
case,  (y) 

7  If  he  take  prohibited  articles  on  board,  and  thereby  cause 
the  confiscation  of  the  rest  of  the  cai^go ;  or  if  he  saib  under  un- 
law ful  colours,  (i) 

During  a  war  between  the  German  Emperour  and  the  French^ 
a  vessel  under  Ancona  colours,  passing  by  some  imperial  terii- 
tofy,  hoisted  the  French  flag,  and  was  taken  by  the  imperial- 
ists, and  the  master  was  made  responsible  to  the  shij^rs  for 
their  respective  interests,  fj) 

If  the  master  delay  going  into  port,  with  a  view  to  arrange 
the  customary  duties  for  the  better  advantage  of  the  cargo,  and 
an  injury  is  sustained  by  such  delay;  Soccus  declares  him  lia* 
ble  to  the  owners  for  such  injury,  (m) 

If  the  ship  be  not  secured  with  good  cables  and  rigging;  or 
if  the  goods  are  wet  by  rain,  or  injured  in  consequence  of  ithe 
ship  not  being  well  caulked,  the  master  is  culpablei  and  lia- 
ble, (n)  In  the  case  of  Amies  vs.  Steevensy  a  hoy  in  England^ 
was  driven  by  a  sudden  gust  of  wind,  against  the  pier  of  a 
bridge,  through  which  it  attempted  to  pass*  and  thereby  sunk, 
in  consequence  of  a  shock,  that  a  stronger  vessel  might  have 
sustained  without  sinking.  However,  as  the  vessel  was  deem- 
ed reasonably  sufficient  for  the  voyage,  the  owner  was  discharg- 
ed from  the  claim  of  the  shipper,  (p) 

If  the  master  fall  in  with  a  pirate  and  yield,  when  he  b  able 
to  make  resistance  effectuallyt  he  is  liable  to  the  shipper,  (jl)  A 
statute  of  Charks  IL  (jj)  in  England^  forbad  the  master  of  any 
vessel  of  the  burthen  of  not  less  than  200  tons,  and  fumbhed 

(0  Abbott,  p.  277.  (h)  Not.  66. 

(I)  Struccha  de  Mercaiura  in  titulo  de  navibus,  p.  3.  No.  23  &  23. 

(ffl)  Not.  68.  (n)  Not.  69. 

(o)  Jibb^tt,  p.  995.  , 

{p)  Not.  70. 

(9)  16  Car.  U.  c.  6*~22  &  23  Car.  U.  1. 11. 
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with  sixteen  guns,  to.yield  his  cargo  to  pirates  of  anyibrce  with* 
out  resistance,  on  pdn  of  being  rendered  incapable  to  take  charge 
of  any  vessel  afterwards.  And  any  ship  of  less  burthen  or 
fbire  than  above,  was  forbidden  to  yield  to  a  Turkish  pirate,  not 
having  double  her  number  of  guns  on  board,  without  fighungy 
and  whosoever  declined  or  refused  to  fight,  should  forfeit  all 
the  wages  due  to  him,  with  the  goods  be  had  in  the  ship,  and 
might  be  imprisoned  six  months ;  (r)  and  when  a  ship  had  been 
thus  successfully  defended  against  pirates,  it  was  the  duty^  of 
the  Admiralty  judge,  upon  petition,  to  associate  with  himself 
four  or  more  substantial  merchants,  and  levy  upon  the  owners 
of  vessel  and  goods  so  delivered,  a  reasonable  sum  of  money  to 
be  distributed  among  the  officers  and  seamen  of  such  ship,  or 
the  widows  and  orphans  of  the  slain ;  such  levy,  however,  not 
to  exceed  two  pounds  per  cent,  of  the  freight. 

If  a  party  has  undertaken  to  perform  a  voyage  within  a  sti- 
pulated time ;  it  is  questioned,  whether  it  be  sufficient,  that  the 
voyage  was  commenced  at  a  proper  time,  though  the  ship  do 
net  arrive  as  stipulated ;  but  is  prevented  by  contrary  winds 
and  other  justifiable  causes  ?  (i)  Roccus  and  Straecha^  contendf 
that  it  is  sufficients  unless  expressly  declared  otherwise  in  the 
charter-party.  Hereafter,  we  shall  quote  an  English  decision 
having  relation  to  this  question. 

The  Omsulatey  in  addition  to  these  provisions,  contains  the 
fioUowing : 

If  a  person  takes  goods  on  board  for  another,  and  they  are 
lost  on  the  stipulated  voyage,  he  is  not  responsible;  but  if  ho 
has  changed  the  voyage  and  port,  he  must  restore  every  thing, 
but  what  he  has  been  promised  for  his  pains ;  and  is  responsi* 
ble  in  case  of  loss. 

If  the  master,  in  an  open  vessel,  can  protect  goods  from  the/ 
wet  1^  covering,  he  is  bound  to  do  it ;  and  if  the  planks  Uak 

(r)  11  &  12  mU.  3.  c  r,  8.  11. 

(f)  Not.  45. 
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from  above,  and  not  in  tfae  hold,  he  is  responsible  for  inja« 
ries. 

If  the  master  stipulates  no  commission  for  his  agency,  it  is 
optional  with  the  principal,  to  give  such  share  of  the  profits  as 
he  pleases.  (/) 

If  at  sea,  the  niaster  receives  advice  of  the  breaking  out  of  a 
war,  which  may  endanger  the  cargo,  he  is  to  consult  with  the 
8upc*rcargo  n)out  changing  the  voyage.  If  no  supercargo  be  on 
boardf  he  is  to  advise  with  his  men,  about  any  change  of  voy* 
age  that  may  be  deemed  necessary,  and  if  he  follows  the  gene- 
ral  determination,  incurs  no  responsibility  ;  for  it  is  but  just, 
that  he  may  be  allowed  to  change  his  course  in  such  case,  and 
upon  consultation ;  when,  with  the  same  advice  he  may  mid^ 
jetison.  {u) 

If  the  master  in  the  charter-party,  represents  the  vessel  of 
greater  bulk  than  she  is,  he  is  bound  to  furnish  the  merchant  a 
.  vessel  so  much  larger  than  his  own,  as  will  enable  the  merchant 
to  load  the  goods  agreed-upon ;  and  is  accountable  for  the  ad- 
ditional freight  whicl\  it  may  cost ;  and  the  merchant  may  then 
take  her  or  not.  (v) 

If  a  vessel  in  compliance  with  the  charter-party,  is  to  be  at  a 
particular  place^  at  a  specified  time,  to  take  in  her  freight,  and 
faib ;  the  merchant  may  freight  another  vessel,  and  any  addi* 
tional  freight,  falls  to  the  charge  of  the  first  owner.  If  the  ves- 
sel arrives  after  this  is  done,  the  merchant  if  he  has  engaged 
another  vessel,  is  not  bound  by  his  contract^  if  the  delay  was 
the  fault  OK  the  master.  If  the  merchant  has,  however,  not  en- 
gaged another  vessel,  the  contract  is  still  binding,  with  the  con- 
dition,  that  the  master,  if  the  fault  of  the  delay  was  hisf  is  ac- 
countable to  the  owner  for  any  damages  sustained,  (w)  The 
law  provides  farther,  that  if  the  master  without  any  fault  of  his, 
has  been  delayed  by  adverse  winds  or  weathery  the  merchMit 
is  notwithstanding  bound  to  provide  him  a  cargo. 

(0  Cap.  252.  (ii)  Cap.  209. 

(r)  Cap.  181.  (w)  Cap.  257. 
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The  contnict1>y  charter-party,  it  usually  grounded  upon  re- 
ciprocity of  obligation;   but  yet  by  particular  clauses,  may 
be  rendered  obligatory  on  one^  and  optional  with  the  other  parQr. 
The  master  of  a  vessel  had  bound  himself  to  take  a  cargo  to  the 
island  of  Madeira^  and  directly,  as  wind  and  weather  would 
peraiit)  tJter  the  discharge  of  his  cargo,  to  sail,  and  proceed  to 
Winyaw  in  South  CaroHna^  or  as  near  thereto  as  he  could  safely 
get ;  and  from  the  time  of  his  arrival,  to  stay  there  forty  nm- 
ning  days,  if  not  sooner  despatched ;  and  to  load  his  ship  with 
rice,  and-such  pther  goods  za  should  there  be  tendered  him  by 
&e  merchant's  agents;  for  which  the  merchant  agreed  to  pay 
him  j^4.  10b.  for  every  ton  delivered  at  the  port  of  London^  and 
abo,  two  thirds  part  of  port  charges,  pilotage,  &c.    The  char- 
ter-party contained  the  following  clause :  ^^  That  if  the  sai^  ship 
should  not  be  arrived  at  Winyaw  aforesaid,  by  thc^rat  day  of 
Murch,  next  ensuing  the  date  of  the  said  charter-party,  then, 
and  in  such  case,  it  should  be  in  the  option  of  the  merchant,  his 
factors  or  assignSf  on  the  said  ship's  arrival  at  Winyawt  either 
to  load  the  said  ship  on  the  terms  aforesaid  or  not;  or  at  the 
then  current  freight  given  to  ships  loading  at  Winyaw  fofr  the 
voyage  aforesaid ;  or  to  refuse  the  said  ship  entirely ;  so  al- 
ways^ that  such  the  intention  of  the  said  merchant,  his  factors 
or  assigns,  was  declared  to  the  master  of  said  ship   within 
forty-eight  hours  after  his  application  to  the  factors  or  assigns 
of  the  said  merchant  at  Winyaw/^     In  an  action  brought  upon 
this  charter-party,  the  merchant  alleged,  that  the  mas|Br  did  not 
proceed  to  Winyaw j  or  as  near  thereto  as  he  could  safely  get,  in 
order  to  load,  Sec— -jPi/rr/ter,  that  he  did  not,  on  the  Ist  of  Marchy 
or  at  any  time  afterwards,  arrive  at  Winyaw^  but  wilfully  ab- 
senced  himself.     In  defence  of  which,  the  master  pleaded,  That 
he  did  proceed  with  all  convenient  speed  to  the  island  of  Ma" 
dma^  but  by  contrary  winds  and  bad  weather,  and  from  no 
other  cause,  was  prevented  frorti  arriving  there  till  the  16th  of 
February^i  so  that  it  was  impossible  for  him  to  discharge  his 
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outward  bound  cargo  at  Madeira^  and  afterward  arrive  at  Win* 
yamhy  the  first  of  March*  Tbeae fiicts  the  plamtiff  admitted  ; 
and  ^e  queation  was^  whether  or  not,  as  the  merchant  had  his 
option  to  load  the  ship  or  not,  in  the  event  of  her  arrival  at  Win^' 
yaw  after  the  first  of  March^  the  master  being  delayed  in  the 
previous  voyage  by  no  fault  of  his  own^  so  as  to  render  his  arri- 
val by  that  time  at  Winyenv  impossible,  was  bound  to  sail  thither 
on  the  chance  of  the  merchant's  chusing  to  give  him  a  freight 
when  he  arrived  there.  The  court  held  that  by  t)ie  terms  of 
the  charter-party,  the  master  had  bound  himself  to  do  this.  And 
Lord  Mansfield  ssdd,  ^*  the  plaintiff  wanted  a  ship  at  Winyaw 
in  Carolina  to  load  with  rice,  and  therefore  he  covenanted  with 
the  defendant  to  freight  the  ship  there,  and  the  defendant  cove- 
nants^ absolutely  to  go  thither,  and  in  order  to  quicken  the  shipV 
arrival,  there  is  a  proviso  that  if  |ie  gets  there  by  the  tst  of 
March,  he  is  to  be  certain  of  a  freight ;  but  if  he  does  not  ar- 
rive there  before  the  1^^  of  Marchj  then  the  plaintifl^  was  to  de- 
clare in  forty 'ciffht  hours  whether  he  would  freight  the  ship  or 
not.  The  defendant,  therefore,  diereby  became  the  insurer  of 
the  risk  of  his  getting  there  before  the  1st  of  March ;  in  which 
events  he  vras  sure  of  a  freight,  but  he  still  had  a  general  chance 
of  getting  a  freight,  even  though  he  should  not  arrive  till  after 
that  time.  The  words  are  positive  and  express ;  that  he  should 
ffo  ^hither*  The  parties  plainly  meant  that  the  ship  was  to  ga 
thither^and  the  consideration  fails  by  his  not  going,  (x) 

If  a  vessel  is  chartered*  and  no  time  specified,  and  she  is  not 
detained  by  the  fault  of  the  merchants,  they  are  not  bound  to 
indemnify  the  master.  If  they  could,  however,  have  despatched 
her  sooner,  they  are  responsible  for  damages,  {y) 

If  a  vessel  is  freighted  to  take  in  a  cargo  at  the  place  of 
freighting,  and  is  prevented  by  a  vis  major^  the  master  is  to  re« 

{x)  Shuhrick  vs.  Saimmd,  3  Burr.  }637«  m^  Abbott^  p.  237. 
(y)  CoQg«  chap.  26^ 
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quire  of  the  merchants  to  dissolve  the  contract.  If  they  do  so, 
he  is  entitled  to  no  indemnity ;  if  not«  and  they  are  afterward 
prevented  from  fumbhtng  the  cargo  by  the  via  major ^  they  are 
bound  to  indenmify  him  from  all  damages  from  the  first  day  of 
detention* 

If  the  master  is  engaged  to  take  in  the  cargo  at  another  port, 
and  hindrances  interpose  to  prevent  the  lading  at  such  port,  the 
master  is  to  be  instructed  by  the  merchants,  whether  or  not,  he 
shall*  depart*  If  they  require  it,  they  are  bound  to  the  master 
for  the  full  freight,  if  they  are  afterward  prevented  by  a  w  ma' 
jor  from  furnishing  the  cargo ;  for  it  is  a  principle,  sanctified  by 
the  83d  and  189th  chapter.  That  a  vessel  is  entided  to  full 
freight  as  soon  as  she  sets  saiL 

If  the  hindrance  exists  at  the  moment  of  the  engagement, 
they  are  at  all  events,  responsible  to  the  master  for  the  freight^ 
damages  and  costs,  (z) 

The  foDowbg  are  the  principal  provisions  in  the  Prussian 
books  in  relation  to  the  breaking  up  of  die  voyage. 

That  when  the  trade  with  the  port  of  desdnation  is  prohibited 
i^  the  authorities  of  the  port ;  when  die  port  to  which  the  ves- 
sel is  destined  is  closed,  or  is  rendered  unsafe  by  the  breaking 
out  of  a  war,  after  the  execution  of  the  charter-party ;  when  all 
the  vessels  in  port  are  required  for  the  state  service ;  or  when 
the  vessel  from  contrary  wnds,  or  damages  sustained,  is  com- 
pelled to  put  back  from  sea,  and  discharge  the  car^,  in  order 
to  refit ;  then  the  mutual  obligation  between  the  master  and  mer- 
chant ceases,  and  the  latter  is  only  responsible  for  the  costs  of  la- 
ding and  unlading,  (a)  The  Swedish  Code,  on  the  contrary, 
in  cases  of  vis  major^  apportions  the  costs  between  the  par- 
ties, {h)  If  the  voyage  is  delayed  by  the  like,  or  other  hin- 
dranoesf  without  default  of  the  master  or  merchant,  the  con- 
tract remains  in  force,  without  indemnity  from  either  to  the 

(z)  Cons.  chap.  363. 

fa)  2—1677,  to  »0.  (5)  3—9. 
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other,  (c)  If  the  delay  is  created  by  taking  out  a  part  of  the 
cargo,  because  the  export  of  it  is  prohibited,  or  from  other 
causes,  against  the  consent  of  the  merchant.;  {d)  he  is  bound  to 
pay  half  freight  to  thie  master,  {e)  and  must  satisfy  the  costs 
and  damages  of  the  other  parties  interested.  If  after  execution 
of  the  charter-party,  any  part  of  the  cargo  becomes  unfree  by 
the  breaking  out  of  a  war,  every  other  shipper  has  a  right  tO 
require  such  part  to  be  unshipped  and  left  behind*  (/*)  If  the 
ship  is  on  her  voyage,  and  is  interrupted  by  such  a(;cident  (par« 
ticularly  if  the  whole  or  part  of  the  cargo  becomes  unfree,  in 
consequence  of  a  war,  {g-y  )  the  master  must  put  into  the  near* 
est  port,  and  immediately  make  his  situation  known  to  the  ship- 
pers. (A) 

If  only  part  of  the  cargo  is  unfree,  the  master  must  discharge 
such  part  at  the  risk  and  charge  of  the  owner  of  it,  and  conti- 
nue  the  voyage  with  the  remainder. 

If  the  wh6le  is  unfree,  he  is  to  take  proper  precautions  to 
preserve  it,  and  await  the  further  instructions  of  the  lihip- 
pers.  («)  If  he  is  recalled,  or  referred  to  another  port  of  dis- 
charge, the  freight  in  proportion  to  the  cargo,  and  the  voyage 
already  made,  is  to  be  equitably  diminished  or  increaised.  (i) 

If  the  voyage  is  protracted  or  defeated  by  a  legal  arrest  of 
the  vessel,  caused  by  default  of  the  master  in  the  progress  of 
the  voyage,  the  master  is  bound  to*  indemnify  the  shippers  for 
the  damages  arising  from  the  delay.  (/)  The  shippers  are 
moreover  allowed  to  transport  the  cargo  to  the  port  of  desti- 
nation, in  another  vessel^  at  the  cost  and  charge  of  the  mas- 
ten  (m)  If  such  detention  arises  from  the  fault  of  one  or  other 
of  the  shippers ;  he  must  mdemnify  the  master  for  all  the  costs 
of  detention  sustained  by  the  other  shippers,  beside  the  8tipu«> 
lated  freight,  (n)     If  the  vessel  is  detained  by  the  government, 

(c)1681.  (rf)  1682.  -  (01643. 

(/)  1683.  (^)  1687.  (A)  1686;. 

(0  1690.  (h)  1691.  (0  1692.  Ordenanzade  ^Ibao,  18— 1€L 

(ftt)  1693.  (n)  1694.  Ordenanzade  Bilbao,  18—16. 
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without  the  fault  of  the  master  or  shipper,  both  pardes  must 
await^her  release^  without  right  of  iudemnity,  either  from  the 
other*  (9)  If,. howe ver,  iu  this -case  the  goods  are  perishable 
or  may  be  injured,  the  shippers  are  at  liberty  to  discharge  them 
at  their  own  expense,  and  transport  them  to  the  place  of  desti* 
nation,  {p)  They  are  then  only  bound  to  satisfy  the  master, 
according  to  the  rate  of  the  voyage  performed,  (f )  It,  is  how- 
ever,  understood,  that  they  must  secure  their  contribution  to 
gross  average.  In  case  the  vessel  becomes  unfree,  the  same 
rights,  beforementionedy  accrue  to  the  shippers,  (r) 

The  Consulate  further  adds :  if  no  time  is  specified  for  the 
disdiarge,  the  master  may  retain  the  goods  shipped,  until  the 
freight  has  been  paid,  or  security  given  for  the  payment.  If 
the  time  of  discharge  is  designated*  he  can  only  require  the 
latter  upon  urgent  reasons.  If  the  acceptance  of  the  goods  is  re- 
fused or  procrastinated,  the  master  must  note  a  protest  thereof, 
acquaint  the  shipper  without  delay,  and  put  the  goods  in  safe 
custody  at  his  risk  and  expense,  (s)  This,  he  is  likewise  au- 
thorized and  bound  to  do,^  if  the  bills  of  lading  are  not  in  pro- 
per order,  and  no  adequate  security  can  be  given  for  the 
event,  (t)  ,  If  the  master  accepts  goods  for  the  freight,  without 
authority  from  his  owner,  the  loss  upon  the  sale  of  such  goods 
is  his  own,  and  he  is  responsible  to  his  owner  for  the  whole 
fipeight.  (tt) 

If  a  vessel-is  lying  at  a  port  to  take  in  a*  freight  contracted  for, 
and  is  forced  by  a  vis  major  to  quit  the  place ;  she  is.  bound  to 
return,  as  soon  as  the  hindrance  ceases ;  or  the  merchants  have 
m  right  to  engage  another  vessel,  and  the  first  is  bound  for  any 
^vuice  of  the  freight,  even  if  she  must  be  sold  to  pay  for  it. 
Xf  a  vessel,  however,.retums  without  a  cargo,  through  the  fault 


(0)  1695. 

(p)   1696. 

(q)   169r. 

(r)  1G9& 

(0  1719. 

(0  17'^. 

(w)  Cap.  26n 
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or  flcgligence  of  the  merchant,  she  has,  notwithstandingy  earned 

her  full  freight  (v) 

If  the  master  leave  goods  behind  Um,  the  merchant,  if  he 
would  hold  him  responsible,  must  protest  agunst  the  non-lad« 
ing  of  such  goods,  (w) 

If  goods  that  are  laden  on  deck,  with  the  proveable  permis- 
sion of  the  shipper,  are  lost,  the  Consulate  not  only  releases  the 
master  fh>m  all  damages,  but  decides  also,  that  the  merchant 
must  pay  the  full  freight  for  them,  {x) 

By  the  Roman  law  it  was  determined,  that  the  master  was 
responsible:  1.  For  goods  which  he  had  specially  received, 
even  while  they  were  on  the  landing  place ;  (y)  (according  to 
Roccusj  only  in  case  he  had  signed  a  receipt  or  bill  of  lading 
for  them,  {z)  2.  Likewise,  for  goods  n^hich  had  been  taken 
on  board  with  his  knowledge—- According  to  usance,  however, 
it  is  conceded,  that  the  master  in  this  respect  is  only  responst* 
ble  when  he  has  signed  a  receipt  or  bill  of  lading;  and  the  Con^ 
sulate  {a)  prescribes :  That  every  person*  even  a  pasaengef^ 
should  take  a  bill  of  lading  for  his  effects  on  board. 

The  master  is  to  indemnify  the  shipper,  for  the  damages  sus- 
tained on  the  goodsf  which  he  may  have  left  behind. 

The  ConstJatCy  however^  remarks :  That  when  the  master 
loses  his  vessel,  and  the  goods  on  shore  remain  safe,  they  be- 
long to  the  master  who  would  have  been  responsible  to  the 
merchant  for  them,  aiid  why  i  Because^  says  the  law,  it  were 
not  right  and  just,  that  the  master  should  stand  in  a  wone  pre^ 
dicament  than  the  merchant,  (b) 

If  the  master  receives  grain  in  the  lump  upon  the  word  of  the 
shipper,  and  it  turns  out  on  the  discharge,  to  be  more  than  re^ 
presented,  he  is  entided  to  freight  for  the  whole  quantity  deli- 

(v)  Ctp.  282.  (w)  Cap.  87.  (x)  Cap.  183. 

(tf)  Vinniu*  ad  Pek :  Comm.  in  d  L.  Lit  c  in  fine. 
(*)  Not  88.  (fl)  Consulate,  cap.  112. 

(A)  Cap.  87 
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▼ered ;  bat  for  any  dcficieocy  he  is  not  accountable.  He  is  6a\j 
accountable  when  he  has  received  it  per  admeasurement,  and  in 
a  condition  not  liable  to  shrink,  (c) 

The  Spanish  law  has  the  following  decisions  upon  the  char* 
ter-party,  which  are  not  contained  in  the  foregoing  references : 

If  the  vessel  has  dischai^ged  her  cargo,  and  the  shippers  do 
not  wish  her  to  depart ;  the  lay  days  commented  whether  the 
vessel  is  chartered  by  the  month,  or  for  the  voyage,  {d)         ^ 

If  the  shippers  desire  to  take  out  the  cargo,  before  the  vessel 
has  sailed ;  they  pay  but  half  the  outward  freight,  if  even  the 
ship  was  charterdd  for  the  outward  and  home  voyage ;  and,  if 
die  ship  is  chartered  by  the  month  for  the  North,  the  freight  fojr 
two  months,  and  so  proportionably  for  other  vojrages,  in  all 
which  the  costs  of  equipment  are  to  be  considered,  {e) 

If  the  vessel  is  chartered  for  several  ports,  and  the  supercar- 
go desires  to  change  them  during  the  voyage,  from  which  the 
master  dissents ;  the  supercargo  may  unlade  upon  paying  either 
dead  freight,  or  die  mesne  freight  and  costs,  (f)  ' 

If  the  shipper  does  not  deliver  the  quantity  of  cargo  con- 
tmpted  for,  the  master  is  not  authorized  to  receive  other  on 
board  without  the  assent  of  the  shipper ;  (g)  in  consideration  of 
which  the  shipper  must  pay  the  .whole  of  the  freight  contracted 
for*  (h} 

If  a  vessel  is  of  less  bulk  than  the  master  has  represented 
hcTf  the  Spanuh  law  not'  only  denies  him  freight  for  the  defi* 
ctent  room ;  but  compels  him  to  pay  the  amount  of  such  freight 
as  a  penalty,  (i) 

If  all  the  pardes  would  unlade  the  vessel  at  the  same  time ; 
the  Court  of  Commerce  is  to  determine  the  precedence,  and 

(c)  Cap.  266.  (J)  Ordenanu  de  Bilbao^  Cap.  18—7. 

{e)  Cap.  18—9. 

(/)  Ordenaaza  de  BUbao,  Cap.  18—12. 

(^^  ia-13.  (A)  18-14  (0 18-15. 
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mode ;  with  this  restriction,  that  he  to  whom  the  ship  is  addres- 
sed, has  a  right  to  discbarge  one  half  of  the  ship,  (i) 

With  regard  to  Engluh  charter-parUeSf  Abbott  remarks  the 
following  peculiarities. 

If  the  charter-party  is  executed  by  the  master  for  the  owners^ 
the  shippers  have  no  cause  of  action  against  the  owners,  CHoT'* 
sky  vs.  Ritsh  ;J  (/)  because  the  rule  of  law  in  England  is,  that 
the  force  and  effect  which  that  law  gives  to  a  deed  under  seal^ 
ean^ot  exist,  unless  the  deed  be  executed  by  the  party  himself^ 
or  by  another  for  him,  in  his  presence,  and  widi  his  direction; 
or  in  his  absence,  by  an  agent  authorized  to  4o  so  by  another 
deed  ;  and  in  every  such  case,  the  deed  must  be  made,  and  eze- 
cuted  in  the  name  of  the  principal. 

The  Russian  (m)  and  Spanishr\AviSy  (n)  prescribe,  that  witb* 
out  the  assent  of  the  owners  or  their  agent,  the  master  cannot 
execute  a  charter-party. 

If  in  England f  a  charter-party  is  expressed  to  be  made  between 
dertain  parties^  as  between  A.  &  B.  owners  of  the  ship  where- 
of C.  ib  master,  of  the  one  part,  and  D.  &  £•  of  the  other  part^ 
and  purports  to  contain  covenants  with  C.  nevertheless  he  can- 
not bring  an  action  in  his  name  upon  such  covenants,  nor  give 
a  release  of  them,  even  although  he  seals  and  delivers  the  in- 
strument. C^cudamore  vs.  Fandenstene.J  {o)  If,  however,  the 
charter-party  is  not  expressed  to  be  made  between  parties^  but 
runs  thus :  This  charter-party  witnesseth,  that  C.  master  of 
die  ship  W.  with  consent  of  A.  &  B.  the  owners,  lets  the  ship 
to  freight  to  £.  &  F.;  and  the  instrument  contains  covenants  by. 
£.  &  F.  to  and  with  A.  &  B ;  in  this  case  they  may  bring  an 
action  upon  the  covenants  expressed  to  be  made  with  them* 
Therefore  this  latter,  in  England^  is  considered  the  most  pro- 
per form.  .  , 

{k)  18-^.  (/)  Abbott,  21  a  (w)  Art.  128  h  129. 

(n)  Ordenanzad^  JSt/doo,  cap.  18>  No.  6. 
(o)  Mbott,  219» 
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When  the  charter-party  is  executed  at  the  place  of  residence 
of  the  owners,  it  is  generally  done  by  the  managing  owner,  and 
often  by  the  master ;  and,  as  the  ship  and  freight  are  security  for 
the  acts  of  the  master,  where  the  laws  make  no  special  excep- 
tion, such  charter-parties  executed  by  the  master  at  the  home- 
port  of  the  vessel,  are  of  legal  effect.  As  regards  the  party^ 
however,  who  subscribes  the  charter-party  for  a  third  person,  it 
is  advisable  to  have  his  power  produced,  and,  if  possible,  a  no** 
tarial  copy  retained.  In  practice,  the  authority  is  seldom  any 
other  than  by  letter ;  and  as  this  method  is  of  equal  force  with 
juxy  other  more  authentick  instrument  in  law^  it  is  usual  to  be 
provided  with  an  authentick  copy  of  such  letter.  (Ji) 

By  the  charter-party,  the  vessel  as  remarked,  is  engaged  for 
a  voyage  to  one  or  more  poru,  and  the  freight  stipulated  for  the 
whole  vessel,  or  her  burthen  in  tons,  or  any  particular  number 
of  them,  and  the  sum  is  either  agreed  upon  for  the  whole  voy- 
age, or  monthly,  or  weekly,  while  the  vessel  is  in  use ;  the 
freight  is  often  stipulated  for  every  piece,  in  which  case  tba 
merchant  binds  himself  to  deliver  not  less  than  a  certain  num- 
ber of  goods  ;  and  where  the  freight  is  contracted  by  the  ton, 
it  is  proper  to  add  *^  and  so  in  proportion  for  a  less  quantiQr 
•than  a  ton.''  In  a  charter-party  of  this  description,  wherein 
this  stipulation  was  omitted,  Cooker  vs.  Child^  {q)  it  was  deter- 
mined, that  no  freight  was  chargeable  for  an  hogshead ;  at  the 
present  day,underletting  is  allowed  by  the  conditions  of  the  char- 
ter-party. A  merchant  who  thus  charters  a  vessel,  may  use  it. 
for  his  own,  or  the  goods  of  others  ;  but  the  nationality  of  them 
toust  be  no  mpre  prejudicial  than  his  own.  This  justice  re- 
quires. If,  for  instance^  a  Dane  has  chartered  a  vessel,  while 
Denmark  is  at  peace ;  she  cannot  take  in  the  goods  of  a  nation, 
whose  situation,  though  not  belligerent,  is  yet  unfriendly  to 

ip)  Marteru  Handelsrecht,  ^19. 
Cq)  Abb9Us  319. 
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some  maritime  power.  By  xkt  Ordannanct  de  la  Marvnt^  (r) 
underletting  was  formerly  prohibited  in  France  ;  and  Vatin  {$) 
'  refers  to  a  decision  as  early  as.  the  31  st  of  Marcht  1654,  in 
which  such  a  charter-party  was  declared  nuU,  by  the  then  Ad- 
miralty of  Bordeaux. 

,  As  vessels  are  now  for  the  most  part  regularly  admeasured^ 
any  difference  about  their  actual  bulk  is  rare.  The  size  of  the 
vessel  is  usujally  expressed  in  the  charter-party  according  to  the 
register  measurement ;  or  for  as  much  as  the  admeasurement 
given  in  the  charter-party,  differs  from  the  register  admeasure- 
ment, the  addition  of  the  word  thereabouUf  fcircaj  com- 
monly extends  to  ^ve  tons  more  or  less*  Molhy  (j)  correctly 
determines,  that  when  a  ship  freighted  by  the  ton,  is  found  to 
be  of  less  burthen  than  expressed  in  the  charter-party,  the  pay* 
ment  of  freight  sbaU  only  be  for  the  real  burthen.  Roccus  is  of 
a  difierent-  opinion,  (u)  and  remarks,  that  freight  and  demur** 
rage  are  payable  according  to  agreement.  Pothier  (v)  remarks, 
fiax  the  word  cm:a,  may  mean  more  as  well  as  less.  Kkfker 
advises,  in  Italian  poru,  to  designate  per  last  (3  tons)  and  to 
state,  whether  measure  or  weight  is  intended. 

It  has,  heretofore  been  remarked,  that  no  action  lies  in  Eng-- 
land  against  an  owner  whose  vessel  has  been  freighted,  without 
hb  authority,  by  the  master;  and  no  proceeding  can  be  carried 
on  against  the  ship,  because  the  Court  of  Admiralty,  in  which 
alone  proceedings  can  be  carried  on  against  the  ship,  has  no 
jurisdiclion  in  such  a  case.(T{;)  As  regards  the  clause,  by  which 
the  cargo  is  expressed  ta  be  bound  for  the  true  performance  of 
the  covenants  in  the  charter-party,  there  are  occasional  excep* 
tions  thereto. 

(r)  Lib.  3.  Tit.  3.  Art.  27.  (t)  Tom.  1.  pag.  673. 

'  (0  Book  2,  chap.  4.  (u)  Not  72.  (t»)  P.  2,  chap,  2,  Sect,  5. 

(v)  AbboU  223.^Annierkangen  Uber  die  Hamburguchen  Uandelschiffe  and 
Seertchte.    1769.    2ter  Thl.  p.  12a    %  282. 


Qhap.  «•  BY  CHARTER-PARTIES.  3» 

Two  penoos  who  were  fkctors,  hired  a  ship  of  one  Paul,  at  • 
the  rate  of  j^48  per  month,  and  ezecaied  a  charter-party,  by 
whldh  the  goods  to  be  put  on  board  were  made  liable  to  him, 
and  they  had  power  to  appoint  the  master  and  mariners.  Some 
merchants  in  the  West- Indies  loaded  the  ship  with  goods,  and 
allowed  the  factors  £9  per  ton  for  carriage.  The  factors,  who 
had  thus  chartered-the  ship  in  their  o.wn  name^  became  bank* 
rupts,  and  Paul  instituted  suit  in  the  Chancery  court,  to  com.* 
pel  the  merchants  to  pay  him  for  the  hire  of  the  ship ;  but  ib€ 
Lord  ChanceUar  Hardwicke  decided)  that  he  should  recover  of 
them  no  more  than  they  had  engaged  to  pay  the  factors  for  the 
freight.  His  lordship  obsenredf  **  that  by  the  general  law,  the 
cargo  is  liable  for  the  freight ;  but  that,  in  this  case,  the  £4%  per 
month  was  improperly  termed  the  freight  of  the  goods,  being 
rather  the  hire  of  the  ship  ;  that  the  factors  had  made  an  agree- 
meat  with  the  master  on  their  own  account,  and  not  on  the  part 
of  the  merchants ;  and,  therefore,  the  merchants  were  not  liable  % 
o^erwise,  they  were  in  the  hardest  case  imaginable ;  for  they 
would  be  UaUe  to  any  private  agreement  between  the  occupier 
of  a  ship,  and  the  original  owners  of  it''  ^  A  person,"  said  faii 
Lordship,  <^  that  lets  out  a  ship  to  hire,  ought  to  take  tare  that  the 
liirer  is  a  substantial  man  $  if  these  are  not  competent,  he  must 
buffer  (cft  his  neglect.  What  gives  additional  weight  to  the 
merchant's  case,  is  the  great  convenience  this  gives  to  trade  in 
general;"  (x) 

Maritime  transactions  admit  of  no  delay ;  and  if  the  time 
lias  expired  in  which  the  one  party  was  to  have  performed  his 
part,  the  other  is  no  longer  bound  to  his  pan  of  the  contract ; 
a&d  MoUay  (^)  lays  it  down,  that  the  master,  to  whom  the  mer- 
chant has  delivered  none,  or  only  part  of  the  goods  contracted 
for,  may  annul  thti  contract,  and  lade  the  ship  with  other  goods. 
This  provision,  and  that  in  case  he  can  obtain  no  other  ladings 

(x)  Abbott,  224.  *  (^) 
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he  18  justified  to  sail  after  the  period  stipulated,  is  to  be  found 
in  almost  all  mariume  codes. 

If  a  charter-party  is  dated  previous  to  its  execution,  it  takes 
its  efiect  from  the  day  on  which  tt  is  sealed  and  delivered.  In 
the  case  of  a  charter-party  for  a  freight  from  Danizig'  to  livomo^ 
fOshey  vs.  Hicks  J  dated  the  9th  of  October^  one  party  cove- 
nanted to  pay  a  moiety  of  the  value  of  all  the  com  which  then 
was,  dnd  thereafter  should  be,  laden  on  board  the  ship.  The 
charter-party  was  signed  the  28th  of  October^  and  the  com, 
which  was  laden  between,  the  9th  and  28th  of  October^  had,  ia 
fact,  been  cast  away ;  and  it  was  held,  that  he  was  not  liable  for 
any  com  which  was  not  really  on  board  the  ship,  on  or  after 
the  28th  of  October,  (z) 

Days  of  Demurragef  are  divided  into  workmg  days  or  run* 
aing  days.  In  the  Thames^  ^*  days,"  usea  alone  in  a  clause  of 
demurrage,  are  said  to  mean  working  days,  to  the  exclusion  of 
Sundays  or  holy-days*  (Cochran  vs.  Retbergh  and  others,  (a) 
It  is,  therefore,  much  better  to  mention  in  the  charter-party, 
working  days,  or  runmng  days^  expressly,  accordmg  to  the  in- 
tention of  the  parties. 

The  payment  of  demurrage,  stipulated  to  be  made,  while  a 
ahip  is  waiting  for  convoy,  ceases  as  soon  as  the  convoy  is  ready 
to  depart ;  and  such  payment  stipulated  to  be  made,  while  a 
ship  is  wsudng  to  receive  a  cargo,  ceases  when  the  ship  is  fully 
laden,  and  the  necessary  clearances  are  made,  although  the 
ship  may  happen  in  either  case,  to4)e  further  detained  by  ad- 
verse winds,  or  tempestuous  weather.  Two  ships,  the  Swal-- 
low  galley,  and  die  Beak  galley,  were  hired  by  charter-party^ 
for  a  voyage  from  Leghorn  to  several  ports  in  the  Miditerra^ 
nean^  and  from  thence  to  London ;  and  it  was  stipulated,  that 
after  receiving  their  cargo  at  the  ports  in  the  Medtterranean^ 
they  should  sail  directly  for  Gibraltar^  and  there  remain  until 
some  convoy  should  present  for  Lisbon  or  London.    In  case 

(z)  Jibbott,  23r.  («}  Abbott,  228-^  Bsp.  N.  F.  121. 
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they  could  only  proceed  to  Lisbon  with  convoy,  they  should 
there  again  wait  for  convoy  to  England  i  and  if  such  convoy 
should  not  go  into  the  Downs f  then  they  should  wait  at  the  first 
port  they  should  make  in  England^  for  convoy  from  thence  to 
the  Downs^  and  for  the  days  they  should  wait  for  convoy^  above 
the  space  of  twenty  days  in  the  whole,  the  Swallow  was  to  rcr 
ccive  £6  per  day,  and  the  Beak  £7  per  day.  The  ships  arrived 
at  Gibraltar  m  the  1 1th  of  March^  1 708.  The  25th  of  Septem- 
ierj  a  national  ship  passed  by  Gibraltar^  but  refused  to  take  them 
under  convoy,  another  being  appointed  for  the  purpose ;  which 
arrived  at  Gibraltar  the  27th  of  September^  and  staid  there  un- 
til the  6th  of  October  J  on  which  day  the  ships  having  waited 
148  days,  sailed  with  her,  and  arrived  at  Lisbon  the  16di  of 
October,  and  on  the  14th  of  November,  sailed  from  thence  for 
England  widi  her,  and  arrived  2X  Falmouth  on  the  2d  of  Decem- 
ber. They  waited  there  until  the  17th  of  January ^  sailed  with 
the  same  convoy  to  the  Downs,  and  ultimately  arrived  in  safety 
at  London.  Part  of  the  delay  at  Falmouth,  was  occasioned  by 
tempestuous  weather.  The  master  claimed  demurrage  for  the 
whole  period  of  the  detentions  after  the  first  twenty  days ;  the 
0ierchants  insisted  that  nothing  was  due  for  the  time  they^vaited 
after  the  convoy  joined  them  at  Gibraltar.  The  Lord  Chancel- 
lor  Cowper  declared^  that  demurrage  was  payable  both  during 
the  times  that  the  ships  waited  for  the  arrival  of  convoy,  and 
during  the  time  that  the  convoy  was  not  ready  to  sail ;  for,  if 
the  convoy  was  not  ready  to  sail  at  any  time  when  the  ships 
were  both  ready  and  able,  the  staying  of  the  ships  for  the  con- 
voy was  the  same  as  if  no  convoy  was  at  hand ;  but  that  no  de- 
murrage ought  to  be  allowed  for  the  time  the  ships  and  their 
convoy  staid  for  want  of  wind,  or  were  detained  by  contrary 
winds,  and  upon  this  principle  the  case  was  decided :  ( I^nnoy 
and  another  vs.  Werry.J  (b) 

31 
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The  ship  Forttma^  Petersen  mntery  had  been  chartered  in 
ballaat  from  Totaling'  to  Buenos  Ayree^vaaA  from  Aence  back  to 
Tonning^  smd  one  hundred  running  days  for  bMling,  and  twenty 
for  unlading  allowed,  and  for  each  lay  day  over,  7S  marks  Boo» 
By  an  additional  stipulation,  die  ship  was  to  pat  into  lisbon^ 
to  await  there  an  English  license,  detiverable  in  eight  days,  and 
every  day  over  eight,  was  to  be  deducted  from  die  lay  dw/%* 
She  was,  however,  detained  eightysix  days  iover  the  time  at 
Lisbon^  and  arrived  on  the  9th  of  May^  1807)  at  Hante  FideSp 
where,  after  some  repair,  the  correspondent  of  the  shipper  tAert^ 
was  notified  that  the  ship  was  ready  to  lade  on  the  90th  of 
yune^  in  as  much  as  (by  a  remark  in  the  k>gbook)  the  ship 
was  unable  to  get  up  to  Buenos  Ayres^  On  the  4tb  of  JfAf^ 
the  master  protested  on  account  of  the  hsf  Aaey%  incurred ;  and 
eventually,  on  the  16th  of  September^  sailed  up  to  Buenos  Ayres* 
On  the  rth  of  October ^  a  commencement  was  made  with  the  W 
ding,  and  when  the  ship  was  about  two  thirds  full,  advices  ar« 
rived,  of  the  war  between  England  and  Denmark.  Hie  mas- 
ter, hereupon,  refused  to  sail,  without  security  for  ship  and 
freight,  on  the  part  of  the  shipper*  The  8th  of  February ^  1808, 
the  Admiralty  of  Buenos  Ayresy  decreed,  that  the  charter  party 
was  suspended,  and  the  Junta  affirmed  the  decree.  The  mas- 
ter, soon  after  died,  and  the  ship,  which  lay  on  the  banks,  near 
Buenos  Ayres^  was  hereupon  sold  to  pay  costs  and  eiqsensca. 

In  relation  to  this  case,  the  opinion  of  the  most  celebrated 
and  learned  lawyer  in  Hamburgh  was :  That,  as  the  agreement 
was  only  declared  suspended,  and  was  by  no  means  to  be  con- 
sidered null  and  void,  the  freight  for  the  outward  voj^ge  was 
due ;  not  indeed  half  the  freight,  but  a  fair  indemmqr  for  the 
costs  and  wages  of  the  outward  voyage,  and  of  the  use  and 
abttse  of  the  vessel,  during  such  time,  (not  exceeding  the  half 
freight)  to  be  regulated  by  experienced  persons  J  if  the  parties 
should  not  otherwise  agree  to  setde  the  question,  at  one  third 
of  the  freight.    When  is  the  outward  voyage  to  be  considered 
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as  compfeted?  At  Buenos  At/res^  and  not  at  Monte  Vtdeo^  be- 
cause the  ship  vas  destined  for  Bueno%  Aytee.  Days  of  de- 
munge  are  only  chargeable^  which  have  occurred  before  a  bin* 
drance,  wfaicb^  as  a  vie  major  supercedes  the  contract.  The 
ship  was  desdned  to  Bnenoe  AyreSy  and  besides  the  days  of  de« 
nrarrage  over,  in  Uabony  no  ky  days  are  otherwise  computable 
than  at  Buenos  Ayres^  not  at  Monte  Video.  And  to  what  time 
do  they  run  I  To  the  day  that  the  shippers,  after  advice  of  the 
war  between  England  and  i)tfnifiari,.sent  hides  on  board,  to  the 
2$d  o£  December  i907. 

With  all  due  deference  to  this  opinion,  we  were  inclined  to 
diink :  That  if  it  could  be  established  as  the  constant  usage,  that 
▼easels,  carrying  as  much  depth  as  the  Fortuna^  were  customa- 
viy  laden  at  Monte  Fideo^  and  not  at  Buenos  Ayres^  that  the  lay 
days  at  Monte  Video  were  properly  chargeable  ;  particularly,  if 
die  shipper  aft  Buenos  Ayres^  had  by  his  agent  at  Monte  VtdeOy. 
promised  the  master  the  lading  at  Motae  Video.  With  proofs, 
herein,  themaster,  at  the  expiration  of  the  lay  days  at  Monte 
FideOy  might  have  protested  on  account  of  dead  freight ;  and 
if  he  conU  obtimi  no  other  cargo,  should  have  returned  in  bal- 
kmt,  here  (o  have  claimed  his  dead  freight 

As  to  waiting  for  a  cargo%  Jamieson  Csf  Co.  merchants  at 
hnA^  had  contracted  with  Atkins  &P  Co.  of  Pttersburg^  for  a 
qoanti^  of  tallow^  winch,  as  the  latter  represented,  would  be  rea* 
dy  for  delivery  in  the  bepnning  of  August;  and  they  sent  the 
abtp  BeUj  whereof  John  Laurie  was  owner*  and  one  Anderson 
asaster*  to  Cronstadtf  under  the  following  letter  of  instructions 
delivered  to  the  master^  which  was  the  only  evidence  of  the 
oooinct  between  the  pardes :  ^  You  will,  on  your  arrival  at  St. 
Petersburg^  deliver  our  enclosed  letter  to  Messrs.  Atkins  £sf  Co. 
to  whom  we  address  your  ship,  the  BeU.  They  will  ship  one 
hyndred  tcms  of  tallow,  and  get  you  what  deals  and  battens 
yoii  may  want  to  fill  up  your  ship.  You  have  a  provisional  or* 
der  to  Messrs.  G.  Scougal  &f  Co.  for  forty  tons  of  iron,  to  Messrs. 
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S»  ^  R,  Anderson*  If  they  cannot  ship  it  in  time,  you  may  ap- 
ply to  Messrs.  Hilly  Cctzatett  Sf  Comp*  to  whom  you  have  a  let- 
ter; failing  them,  you  may  make  inquiry  through  the  factory, 
and  if  you  can*t  get  any,  you'll  directly  load  without  it.  Ob" 
serve^  you  must  get  clears  and  sail  before  the  tst  of  September  f 
as  the  premiums  of  insurance  advance  greatly  after  that  date. 
About  this,  we  wrote  particularly  to  Messrs.  Atkins  &?  Cornp* 
and  we  hope  they  will  attend  to  it.  We  have  no  objection  to 
your  taking  any  goods  on  freight  to  the  extent  of  fifty  or  sizt7 
tons,  but  the  ship  must  not  be  detained  for  them,  and  with  res-p 
pect  to  deals,  you  will  be  at  great  pains  in  wracking  them." 

The  ship  arrived  at  the  port  of  destination  on  the  S2d  of 
yuly^  1767,  and  the  master  applied  to  Atiitis  Sf  Comp.  accord- 
ing to  his  instructions*    They  informed  him  that  the  taUow,- 
which  was  to  come  from  the  interiour  of  the  country^  could  not 
be  expected  before  the  end  of  August^  and  in  fact,  on  account 
of  the  season,  it  did  n6t  arrive  at  St,  Petersburg  till  Octoben^ 
and  was  not  shipped  till  near  the  end  of  that  month*    The  mas- 
ter made  a  protest  against  the  merchants  for  not  loading  the 
ship  by  the  1st  of  September ;  but  waited  for  the  talloWf  by  the 
directio;is  of  Atkins  ^  Co.  and  as  it  seemed,  under  an  opinion 
that  he  was  bound  to  do  so.     The  lading  was  completed,  and 
the  ship  cleared  on  the  28th  of  October^  and  the  ship  having 
waited  a  few  days  for  a  wind,  put  to  sea;  but,  from  adverse 
winds  and  frost,  was  forced  to  return  into  Cronstadt^  where  «he 
remained  until  the  11th  of  May  following.     Upon  the  arrival 
of  the  ship,  and  delivery  of  the  cargo  at  Letthp  the  owner  claim- 
ed  of  Jamieson  &f  Comp.  freight  at  the  usual  rate,  for  the  voy- 
age, and  demurrage  from  the  1st  of  September  to  the  11th  of 
May  9  and  an  indemnification  against  a  claim  made  upon  him  by 
another  merchant,  for  whom  he  had  shipped  some  flax  soon  af- 
ter the  arrival  of  the  vessel  at  Cronstadt^  for  damages  occasion- 
ed by  the  delay.    The  case  was  litigated  in  several  courts  in 
Scotland^  and  was  at  last  brought  by  append  to  the  British  House 
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of  Lords.  It  was  admitted  on  both  sidei,  that  the  master 
might  by  law,  have  returned  empty,  or  have  obtained  another 
cargo,  after  the  Ist  of  September ;  but  the  owner  contended^ 
that  as  the  master  had  waited  at  the  request  of  the  correspond- 
ent of  jfamieson  4*  Con^.  they  were  answerable  for  all  the  dam- 
age arising  from  that  delay.  The  House  of  Lords  decided, 
that  yamieson  4"  Comp.  should  pay  only  the  usual  freight,  and 
a  compensation  in  the  nature  of  demurrage,  for  the  period  be- 
tween the  Ist  of  September  and  the  29th  of  October,  (c)  This 
determination  was  conformable  to  one  of  the  decisions  which 
had  taken  place  in  Scotland^  and  also,  to  the  usage  of  trade,  as 
represented  by  several  merchants  in  London^  who  had  been  ex« 
amined  in  the  cause ;  and  who  deposed,  that  the  claim  of  de- 
murrage ceases  as  soon  as  the  ship  is  cleared  out,  and  ready  for 
sailing. 

The  charter-parties  of  the  English  East  ItuRa  Company^  con- 
tain the  following  clauses :  '*  As  touching  the  freight  to  be  paid 
or  allowed  by  the  company,  it  is  agreed,  and  the  company  co- 
venant with  the  owners,  that  the  company  shall  and  will  upon 
condition  that  the  ship  performs  her  voyage,  and  arrives  at  Lon» 
don  in  safety*  and  the  said  owners  and  masters  perform  the  co- 
venants on  their  part,  well  and  truly  allow  the  freight  therein 
mentioned/' 

•  **  It  is  agreed,  that  in  case  the  ship  does  not  arrive  in  safety 
in  the  river  Thames^  and  there  make  a  right  deUvery  of  the 
whole,  and  entire  cargo  and  lading  on  board  the  said  ship,  the 
company  shall  not  be  liable  to  pay  any  of  the  sums  of  money 
agreed  to  be  paid  for  freight  and  demurrage ;  nor  subject  to 
the  demands  of  the  said  owners  or  masters*  on  account  of  the 
ship's  earnings  in  freight ;  voyages  for  the  company,  or  on  ac- 
count of  any  other  employment,  any  other  law,  practice*  or  cus- 
tom, notwithstanding." 

(c)  Jatmetm  U  others  vi.  Lawe  6  Bro.  P.  C.  p.  474,  2d  Edit— ^A*o«,  «32. 
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Upon  the  operation  of  these  clattses^  a  questioA  aroee  in  the 
.  case  of  the  ship  Tork^  which  had  been  chattered  by  the 
company^  and  on  her  return  from  jndm^  met  with  a  violeiit 
siorm,  off  Margate^  where  she  was  stranded  and  sunk  under 
water*  By  this  misibrtune^  a  great  part  of  her  cargo^  (bring 
sak*petre,)  was  lost ;  the  principal  part  of  the  remainder,  whicK 
consisted  chiefly  of  pepper,  was  greatly  damaged,  but  was  got 
out  of  the  ship  by  persons  sent  down  by  the  company,  and 
brought  to  London  in  vessels,  where  a  particular  process  was 
cmployld)  at  a  great  expense  to  the  company,  to  restore  it  in 
soine  degree,  and  render  it  marketable*  The  ship,  after  much 
difficuky,  was  raised  out  of  water,  and  arrived  in  the  port  of 
London  with  a  small  part  of  her  cargo  still  remainmg  on  board* 
The  company  contended  that  by  the  former  clauses,  they  were 
wholly  discharged  from  the  payment  of  any  fraght  or  demur* 
rage  whatever*  But  a  special  jury  oi  aserchants^  before  whom 
die  case  was  tried,  was  of  opinion,  that  treight  was  to  be  paid 
for  all  the  goods  delivered,  and  demurrage  as  specified  in  tho 
charter-party ;  and  the  Court  of  King's  Bench  aflbined  the  ver* 
diet*  The  jury,  and  afterwards  the  court,  were,  howevert  of 
cjpioion,  that  the  owners  were  not  liable  to  pay  for  goods  lost 
or  not  delivered,  in  consequence  of  the  misfortune,  that  bad  be» 
fallen  the  ship.  Lord  Mansfield  remarked,  upon  tins  point  t 
^  The  question  is,  whether  the  owners  are  to  pay  for  the  da- 
mage occasioned  by  the  storm,  the  act  of  God ;  and  this  mtiat 
be  determined  by  the  intention  of  the  parties,  and  the  nature  of 
the  contract.  It  is  ir  charter  of  freight ;  and  there  never  was 
an  idea,  that  they  insure  the  cargo  against  the  perils  of  the  sea* 
The  company  stand  their  own  insurers ;  words  must  be  coostru*' 
ed  according  to  the  subject  matter.  What  are  the  obligatioiiB 
upon  the  owners,  which  arise  out  of  the  fair  construction  of  tbe 
charter-party  i  they  shall  be  answerable  for  damage  incurred  by 
their  own  fault,  or  that  of  their  servants,  as  from  defects  in  the 
ship,  or  improper  stowage.    If  they  were  liable  for  damages 
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oconioaed  by  storms,  diejr  would  become  kMurers.  As  to  the 
goods  lost,  tbe  whole  is  one  entire  contmct,  and  must  be  under- 
stood in  a  manner  consistent  with  itxlf;  and  ittbuld  never 
fee  intended,  that  the  owners  should  be  protected  from  the  les- 
ser loss,  and  remain  answerable  for  die  greater.  CHotham  & 
0ihh^9  vs.  £•  7.  Company •  J  (J) 

The  same  question,  upon  the  construction  of  these  dauseSf 
arose  in  the  case  of  Tod  vs.  the  £•  L  Company  ;  and  the  House 
of  Lords,  to  whom  it  was  suomitted  upon  a  writ  of  errourf  af* 
ter  consulting  the  judges,  decided  that  the  owner  was  not  liable 
to  make  satisfaction  to  the  company  for  the  damage  done  to 
goods  in  the  ship  by  storm.  May  20rA»  1788.  (e) 

Upon  the  effect  of  tbe  clause,  that  if  the  ship  should  not  ar^ 
the  in  safety  in  the  Thames^  the  company  should  not  ie  UaUe 
for  nni4  freight  or  demurrage^  another  question  arose  in  the 
case  of  the  ship  Winchelsea*  This  vessel  was  chartered  to  the 
company,  under  a  covenant  on  their  part,  to  load  the  ship  home 
within  three  months  after  her  arrival  in  &dia  :  with  a  proviso^ 
howevev,  authorizing  them  to  detain  her  in  their  service  a  year 
after  the  three  months,  at  certain  rates  of  demurrage,  specified 
in  the  charter-party.  The  company  detained  the  ship  in  their 
service  ia  biAuy  after  the  expiration  of  the  three  months,  and 
sent  ho'  to  Fort  St.  David^s^  where  she  arrived  after  the  expi- 
rstioB  of  that  year.  The  master  upon  his  arrival,  informed  the 
President  of  that  fort,  that  unless  the  company  would  allow  de« 
murrage  after  the  rate  of  the  charter-partyt  he  would  protest 
agunst  iliem  for  all  damages,  loss  of  dme,  and  other  accidents, 
whereupon  the  President  and  council  agreed  to  allow  the  own- 
en  demurrage  for  so  long  a  time  as  the  ship  should  be  detain- 
ed in  the  company  *s  service  in  J^u£a.  She  was  still  detained, 
and  before  she  received  any  lading  homeward,  was  lost  in  a 

(<0  Mbott,  737. 
(e)  Abh9tt,  240. 
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storm.  The  owners  sued  the  company  upon  die  charter-party. 
After  trial  and  verdict,  and  while  the  case  remained  for  the 
judgment  6f  the  Court  of  King's  Bench,  die  cause  was  compro- 
mised by  the  company's  paying  demurrage  from  the  expiration 
of  the  year,  after  the  three  months,  until  the  time  of  loss,  with 
the  costs.  Lord  Mansfield  then  declared,  ^  that  the  court  was 
very  clear,  that  the  owners  were  entitled  to  no  more."  (Hume 
vs.  -E.  /.  Company. J  {/) 

.  The  186th  chapter  of  the  Consulate^  contains  the  principle 
that  was  here  applied  to  this  case. 

Though  the  words  of  a  charter-party  may  obtain  a  liberal  con- 
struction, yet  such  construction  must  not  be  inconsistent  with 
their  plain  and  obvious  meaning.  In  the  case  of  MarshaU  vs* 
De  la  Torre f  (^)  a  ship  was  to  sail  from  London^  to  join  convoy, 
and  proceed  from  thence  to  Barcelona^. 2ind  there  deliver  her 
eargo.  Forty»one  running  days  were  to  be  allowed  to  wait  at 
Portsmouth  for  convoy,  and  to  discharge  the  cargo  at  Barce- 
tona;  to  be  accounted  and  commence  twenty-four  hours  after 
the  arrival  of  the  ship  at  Portsmouth ;  and  at  Barcelona^  the  day 
the  ship  should  be  ready  to  deliver  her  cargo.  For  all  the  tinie 
beyond  forty-one  days,  thirteen  shillings  per  ton  were  to  be  al- 
lowed for  demurrage.  Zor^/ fenyon  held,  that  the  demurrage 
was  only  payable  for  delay  beyond  the  41  days  in  waiting 
for  convoy  at  Portsmouth^  and  in  discharging  the  cargo  at  £ar* 
eelonaf  and  not  for  the  delays  which  the  ship  had  experienced  in 
waiting  for  convoy  at  Falmouth,  to  which  place  she  was  ordered 
to  proceed  from  Portsmouth,  by  the  Admiral's  secretary ;  and 
at  Gibraltar  Bay,  into  which  she  sailed  under  the  direction  of 
one  of  the  convoy,  the  rest  having  been  dispersed  in  a  storm,  and 
where  she  waited  twelve  days  for  convoy  to  Barcelona/*  Had 
the  parties  m^ant  to  include  the  number  of  days  which  the  ship 

(/)  Abbott,  241. 
(i-)  Abbott,  343. 
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tnight  be  detakied  for  conwDy  at  any  place ;  it  should  have  been 
more  discincdy  expressed  in  the  charter-par^. 

The  ship  bhdkaafmr  oS,  AtUma^  Helmer  master^  was  chartered  to 
aaS  for  Saoana  ,*  and,  in  the  event  of  her  finding  no  freight  there, 
to  depart  for  La  Guayra*  Ixi  ihe  regulation  of  the  freight, 
1000  rtx  dollars  wafe  agreed  to  be  paid  for  the  voyage  from 
Htnana  to  La  Guayra.  The  ship  on  her  return  was  taken,  and 
lost  by  the  fault  of  the  English  captors,  llie  owners  bvnught 
stilt  for  the  freight  from  Havana  to  La  Guayra^  and  the  Prmtor 
^  Hcmburg^  before  whom  the  case  was  heard,  decreed  the 
payment  of  it.  The  Senate,  however,  before  whom  the  case 
Was  brought  by  appeal^  held :  that,  as  the  agreement  for  freight 
was  in  this,  as  usually  in  all  other  cases,  conditioned  **  upon 
Iter  safe  arrival,'^  and  the  specification  for  the  freight  from  the 
Havana  to  La  Guayta^  was  inseparable  from  the  rest  of  the 

» 

contract,  no  freight  was  due.  The  Register  and  Court  of  Ad« 
mindqr,  had  die  same  views  of  tluaH:harter-party,  when  some 
years  after,  in  the  award  of  freight  and  indemnity  from  the 
captors  to  the  captured,  the  above  1000  rfcr  dollars  were 
brought  into  the  computation,  as  due  to  the  latter.      ' 

GeBihardt  master  of  a  ship  for  a  voyage  from  Barcelona  to 
Hamburgh  reckoned  over  lay  days  at  both  ports,  and  brought 
hb  action  against  the  correspondent  of  the  consignor,  J.  D» 
Sodckf  from  whom  he  recovered  demurrage.  In  reference  to 
tins  judgment,  his  ship^s  broker  demanded  of  Rooeen^  the  party 
interested  in  the  cargo,  the  sum  of  544  marks  bco.  as  his  pro- 
portion of  demurrage.  Roosen  replied,  that  he  had  promptly 
t«ceived  his  goods  without  delay  or  detention,  and  that  at  aH 
events  Rodde  was  the  only  party  to  whom  he  was  responsible. 
file  daim  was  dismissed,  and  the  plaintiff  referred  to  Rodde 
for  his  remedy.    August y  1794. 

CordtXy  master  of  the  Maria^  had  freighted  her  at  Livomo 
tat  fruit,  and  gave  notice  at  the  same  time,  that  his  ship  could 
about  95  lasts  (or  190  tons)  of  oil  casks,  large  and  small. 

33 
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When  he  demanded  his  fi^igbt  of  the  conaignee  at  SanUmfg^  it 
was  answered,  that  he  had  only  taken  m  76  casks,  and  left  rocfin 
in  the  ship  for  others,  for  which  deficiency  he  was  liaUe'in  d^ 
mages.  He  distinguished  bet;^een  ordinary  laatj  and  Frucht 
baat^  and  Faas  laat^  the  former  of  which  was  reckoned  in  the 
proportion  of  22,  to  the  latter  at  28,  29  and  30  boxes,  and 
computed,  that  the  master  should  have  laden  4000  lb.  for  every 
last.  The  plainuff  proved,  by  the  certificate  of  the  port-war* 
dens,  that  his  ship  was  burthen  95  foBS  laat^  and  by  an  opinion 
of  merchants,  that  at  Li^orno  and  Genua^  it  was  usual  to  com- 
pute 20  boxes  to  aatfaas  lastj  and  the  Admiralty  at  Hamburg 
herewith  held  the  objections  of  the  defendant  insufficient,  (ft) 
Nov.  176r. 

The  ship  Pursuit f  Ramshaw  master,  in  October  1804,  was 
freighted  in  New-Castle  to  carry  coab  to  Tonrungf  to  the  order 
of  Jkkssrs.  Wake  &?  Comp.  at  that  place,  and  in  the  charter-party 
it  was  agreed,  that  the  ship  should  be  discharged  in  twelve 
working  days,  after  her  arrival  at  the  place  of  discharge^  and 
for  every  extra  day  over  the  twelve,  the  consignees  were  to  pay 
j^4  St.  The  ship  alrived  in  Tb'nning  in  November^  the  same 
year ;  and  had  cleared  the  duties,  and  was  ready  to  dischaige 
by  the  21st,  of  which  the  master  gave  the  requisite  notice  to 
the  consignees.  The  navigation  was  at  that  time  open.  Wake 
&f  Comp.  did  not,  however,  discharge  the  cargo.  In  the  last  of 
November  the  frost  commenced,  and  as  the  vessel  lay  on  the 
stream^  or  rather  the  strand,  she  could  not  be  otherwise  dis- 
charged, but  by  means  of  a  stage  or  bridge  connected  with  the 
ship  from  the  land.  Waie  4*  Comp.^  however,  left  the  vessel 
with  her  cargo  undischarged;  and  the  master  brought  hia  ac* 
tion  at  Tdnningf  for  the  extra  lay  days  according  to  the  char* 
ter-party.     At  length,  Wake  ^  Comp.  set  about  the  dbchaiige» 

ih)  Anmerkungen  Uber  d«s  Bambutgitche  Eanderi— Schiff's— und  Seerecht^ 
or  Obfervations  upon  the  Commercial  Laws  of  Eamhurg,  .  Ster  Uaterabth^. 
langp,  p.  149. 
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and  completed  it  by  the  4th  of  ycnuary^  t805,  hot  refused  to  pay 
the  demunrage,  and  protected  diemselves  under  the  exception 
taken  to  die  chdni)  that  they  had  been  prevented  from  unlad- 
ing by  the  comoiencement  of  the  frost*  After  a  full  hearings 
16th  Februttn^9 1805,  it  was  decreed  by  the  Court  at  Tbnning : 
That  the  defendants  should  pay  the  demurrage  in  question,  and 
coau,  uidess  they  could  prove,  that  the  discharge  of  the  vessel 
was  impossibk.  Against  this  judgment,  Wake  ^  Comp.  appeal- 
ed to  his  Majesty's  Supreme  Court,  where  the  decree  was  af- 
firmed, with  the  costs  of  appeal.  This  case  is  remarkable  here- 
in^  that  no  reference  was  had  to  the  proof  of  the  intervention 
of  the  frost ;  and  the  miaster  was  not  required  to  prove,  that  the 
not  discharging  the  vessel  was  the  fault  and  neglect  of  the  con- 
signee* 

The  ship  Juluma^  Hansen  master,  in  1806,  in  Hamhirgt  waa 
freighted  from  Tonning  to  Porto  tPOrotava^  and  St.  Crux  de 
Teneriffe^  and  back  again  to  TSnning^  Hamburgy  or  Bremen. 
In  the  charter-party,  60  runniug  days  were  allowed  for  lading 
and  unlading,  and  reladingy  &c.  generally,  and  for  every  lay  day 
over  60  mk.  hco.  agreed.  The  ship,  on  her  return  voyage,  was 
brought  to  and  carried  into  Plymouth^  on  the  14th  of  January^ 
160/.  The  ship  was  restored  od  the  4th  of  February ^  but  the 
tut^  not  undl  the  20th  of  June^  and  condemned  in  the  costs. 
For  the  time  the  ship  was  detained  from  her  restitution,  to  the 
restitution  of  the  cargOf  the  master  obtained  indemnity  in  Ply^ 
mouth  ;  the  captors  refused,  however,  to  recall  the  prize-master 
fn>m  on  board,  until  the  costs  decreed  were  satisfied*  Against 
this  the  master  entered  a  notarial  protest  the  4th  of  Juhf^  and 
dedared  the  captors,  prize-masters^  and  aU  parties  concerned 
therein,  responsible.  The  payment  of  the  costs  was  made  on 
the  8tk  of  Jubfy  and  the  priae-master  left  the  ship.  Upon  the 
arrival  of  the  ship  at  Tonning^  the  master  demanded  of  the 
shippers,  Suhr  &f  Comp.  2l  demurrage  of  60  marks  bco.  per  day 
(1080  fnori^,)  for  detention  at  P/^mouM^  from  the  2l3t  of  June 
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to  the  8th  of  Juhf%  together  with  the  coats  of  protest  %  and  upon 
Refusal,  instituted  a  8uit»  in  which  he  mMntainedy  that  by.  the 
restoration  of  the  vessel,  the  cargo  became  liable  for  the  coats ; 
and  moreover,  that  the  detention  was  occasioned  by  the  cargo. 
The  defendants  alleged  that  the  master  was  bound  to  prove 
that  the  detention  was  caused  by  the  correspondoits  of  the  car* 
go,  and  that  if  he  was  illegally  detained  by  th6  captora  after 
restoration  of  the  vessel  and  cargo,  the  consequent  damage 
could  not  attach  to  the  cargo  alone ;  much  less  could  it  thereby 
be  made  the  foundation  of  a  daim  for  demurrage.  After  argtt« 
ment  of  the  cause  before  the  Court  at  T^nmi^tftj  it  waa  de* 

creed : 

That  the  shippers,  (without  prejudice  of  their  redresa  against 

the  prize-master,  or  their  agent  of  the'  claim  for  restitution  in 
Plymouth^  should  pay  the  1080  mhs.  bco.j  and  the  cost  of 
protest  in  question ;  uidess  within  a.  reasonable  stay  of  ezecu* 
tion  of  the  decree,  they  should  prove,  that  the  prise-master's 
stay  on  board  after  the  restoration  of  ship  and  cargo,  was  occa^ 
sioned  by  the  fault  of  the  master* 

The  American  ship  Mhtourij  Dunlap.  mzsttr^  was  chattered 
in  yuly  1 807,  by  Rutaon  £sP  Co.  at  Ltverpooly  to  take  in  a  car^* 
go  of  sugar  for  GlUckstadt  or  Tbnntng^  and  fixmi  thence  to  Jm^ 
st^dam  or  Rotterdam^  as  the  shippers  should  determine  upoa 
her  arrival  at  Tbnninff,  In  the  charter-party,  20  running  days 
were  allowed  for  the  dischargCf  and  £s  st.  stipulated  for  cterj 
lay  day.  When  the  ship  arrived  at  Tbnningf  on  the  25.th'  of 
August^  1807,  the  war  had  broken  out  between  Deitfiuiri  and 
England;  and  every  vessel  arriving  from  England^  was  detain^ 
ed,  under  an  embargo.  On  the  26th  of  August^  the  master  re* 
ported  himself  at  the  Custom- Hou^,  and  when  the  20  dqm 
had  elapsed,  proceeded  to  note  a  protest  on  account  of  the  lay 
days  provided  for  in  the  charter-party^  and  demanded  demur- 
rage. Breneiser  EsP  Co»  to  whom  the  cargo  was  addressed,  an- 
swered to  this  protest,  that  the  claim  for  demurrage,  was 
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fanaded,  as  the  Custom-House  woald  not  permit  the  unhidiog^ 
Mid  the  sttDC  was  not  delayed  by  dieni^  but  prevented  by  a  vU 
major^  &cw  The  5th  of  UovenAety  the  master  obtained  an  or^ 
drr  from  the  Couit  at  Tsnmng^  to  compel  Brauneiser  EsP  Co* 
to  receive  the  cargo^  within  14  days^  upon  payment  of  freight 
mid  the  demurrage  incurred.  Btauneuet  S[  Co.  declared  them- 
arivea  reacfy  to  perform  this  order,  and  oflered  the  master,  to 
pay  the  freight,  Sec  and  receive  the  goods ;  and  as  they  had  as 
yet  no  bill  of  ladi&g^  to  pve  the  goods  then  under  aarest,  in  the 
custody  of  the  law,  as  a  security  for  his  claims,  until  the  receipt  of 
the  biU  of  lading.  The  master  refused,  however,  to  deliver  the 
cargo  without  a  return  of  the  bill  of  lading*  During  this  ooff> 
tiov«rey,  on  the  Slst  of  November^  the  master,  as  the  ship  could 
not  enter  the  harbour  of  Tsnnit^  and  was  unsafe  in  the  Eider" 
stream^  by  reason  of  the  ice,  dropped  down^to  the  port  of  Ffie^ 
derichsiadty  without  the  assent  of  the  consignees,  or  the  per- 
mission of  the  custom-house,  by  which  he  incurred  a  penalty  at 
kw.  Brauneuer  &  Co.  afterward  received  the  biU  of  lading, 
and  having  effected  a  suspension  of  the  arrest  upon  security  for 
the  same,  and  obtained  a  permit  for  the  master  to  discharge  at 
JVitderkhstadi^  the  12th  of  Fetruary  1806,  a  begmning  was 
made,  and  the  S6th  of  the  same  month,  the  unlading  was  com^ 
pleted.  Hereupon,  the  master  claimed  the  demurrage  of  ^8  st. 
per  day^  under  the  charter-party,  from  the  16th  of  September ^ 
1907$  to  the  26th  of  February  1808,  (the  day  on  which  the  unla- 
ding was  completed)  164  days,  and  supported  his  claim  under 
the  cfaevter^party.  The  defendants,  Brauneiser  Sf  Co*  replied, 
that  the  plaintiff  was  entided  to  no  demurrage,  because  the  con- 
trol and  disposition  of  the  cargo  on  the  part  of  the  consignees 
wi^  prevented  .by  a  vie  major^  and  that  in  conformity,  to  the 
chmter«party,  Toeminff  was  oid^'  to  bie  viewed  as  'the  port  of 
delivery,  when  they  signified  their  intention  to  unlade  there; 
and  that,,  therefore,  the  master  was  at  most,  only  endtled  to  the 
costs,  and  wages  of  the  crew«     EvenhuMter^  that  the  consignees 
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had  their  choice  under  the  charter-partjr,  to  recwe  the  goods 
in  Tbnning^  or  to  forward  the  ship  to  GlUciatadtf  Amsterdam, 
or  Rottcfdam  ;  and  that,  at  all  ^events,  Tonnmg  could  only  be 
considered  as  the  port  of  delivery,  from  the  time  that  the  con- 
signees were  notarially  advised  that  diey  s.houki  take  charge  of 
the  cargo,  viz :  the  5th  of  November ^  1807,  and  the  lay  days 
could  only  have  commenced  from  the  6th  of  November^  the 
day  on  which  the  consignee's  responsibility  commenced  to  re- 
ceive the  cargo  at  Tonning ;  the  twenty  days,  provided  for  in 
the  charter*party,  would  thus  have  expired  on  the  26th  of  NO' 
vembcTj  and  the  demurrage  commenced,  had  they  not  been  in- 
terrupted by  dropping  down  to  Friederichstadty  and  were,  there- 
fore, only  revived  on  the  12th  of  Febnuny^  1808,  when  the 
discharge  commenced  Bt  Friederichstadt.  This  was  completed, 
on  the  26th  of  the  same  monthy  and  the  master,  therefore,  could 
at  most,  pretend  to  ten  days  demurrage*  The  court  at  Tc»n- 
fdngy  after  a  full  hearing  of  the  cause,  AprU  9th,  1808,  held: 
That  the  consignees  were  bound  to  pay  the  demurrage  cbumed, 
according  to  the  same  rate  of  exchange,  at  which  the  freight 
was  calculated,  together  with  the  costs  of  suit. 

The  defendants  appealed  from  this  judgment,  and  moved  the 
following  objecuons : 

1.  That  demurrage,  generally,  was  adjudged  to  the  master, 
under  the  charter-party,  when  he  should  have  been  dismissed, 
and  condemned  in  costs. 

2.  At  least :  That  costs  and  wages  should  have  been  ad- 
judged to  the  master  only,  for  the  time  the  cargo  was  detained 
on  board. 

3.  Whether  he  ought  notf  at  all  events,  to  have  been  dismissed 
with  only  ten  days  demurrage,  according  to  the  charter-party. 

4.  In  quencumque  eventum^  that  the  defendants  ought  not  to 
have  been  adjudged  to  pay  the  costs. 

yune  7th9 1808.  After  argument  before  the  Supreme  Court 
at  Gottarjl  it  was  determiood  by  the  court  above,  That  the  dc« 
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cree  diouM  be  diOB  far  affirmed :  That  the  consignees  should 
pay  the  ^8  st.  demurrage  per  day,  from  the  6th  to  the  25th  of 
Ihoember^  1807,  inclusive;  and  from  the  day  the  lading  com- 
menced at  Friederichstadt,  to  the  day  of  the  ship's  final  dis- 
charge, (the  26th  of  February,  1808,)  after  deducung  the 
twenty-eight  days  stipulated  in  the  charter-party.  (1) 


(1)  V^de  p.  3 1 1 ,  tioCev— The  claim  for  demurrage  is  always  upon  the 
charter-party  J  if  there  be  no  clause  of  this  kind,  it  appears  that  there 
is  no  title  to  any  compensation  for  delay.  It  is  remarkable,  and 
strongly  in  confirmation  of  this  doctrine*  that  there  is  not  an  instance 
to  be  found  of  indebitatus  assumpsit  for  demurrage,  and  also,  that 
there  is  no  case  in  which  it  has  been  claimed  in  the  case  of  a  gene* 
ral  ship.   3  John.  546. 

R.,  the  owner  of  a  ship  entered  into  a  written  agreement  with  B» 
to  carry  certain  goods  in  the  vessel  from  JWio- ForAr  to  8urinam$ 
and  to  bring  back  200  hogsheads  of  molasses  from  that  place  to 
M^w^Fark  ;  and  B.  agreed  to  pay  2600  dollars  for  the  fireight.  But, 
if  accident  should  prevent  the  delivery  of  the  return  cargo,  then  he 
was  to  pay  only  1300  dollars ;  and  R.  engaged  that  the  vessel  should 
lay  S5  days  at  Surifwm  to  unload  and  reload^  The  vessel  staid  the 
35  days,  and  the  return  cargo  not  being  ready,  she  staid  20  days 
longer  at  the  request  of  the  agent  and  consignee  of  B. ;  but  who  had 
no  control  over  the  vessel  $  and,  having  brought  back  the  return 
cargo,  B.  paid  the  3600  dollars  freight  In  an  action  of  anumpsU 
brought  by  R.  against  B,  to  recover  a  compensation  in  the  nature  of 
demurrage,  it  was  held,  that  as  the  written  contract  contained  no 
stipulation  to  pay  demurrage,  and  no  implied  assumpsit  could  arise 
from  the  act  of  the  consignee  of  the  goods,  who  had  no  authority  to 
bind  B*  to  pay  demurrage,  the  plaintiff  could  not  recover.  3  John» 
34i. 
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R0CCU8  de  nopibus  et  naulo.    UhrajecH^  1710. 

CoDtODsindioitpangnplu^aUdiatittobefiNiiM]  in  the  old  Set  lcv%  aul  priii- 
cqto  of  the  Bonianlawy  impoituit  on  this  tubjeot 

Abbott  treatise  on  Merchant  Ships  andSeameiu  Londsn^  18CML 

CoDlaiiif  die  Iirteat  f^^iS'iiA  deoiikni  1^^ 

Le  nonveau  Valin  ou  code  cammercud  maritime^  par  Lapmt£« 
Paris  ^  1809. 

Coiituiisall  thatFo^  has  wdtteBonthkeoloeotyOf  theoM  jPVaicft  prinoiptof 
■tai  retriqed  in  the^Ciixfe  de  Cmmertt. 


XHE  reguktkm  of  fmgfat  is  Tarious.  According  to  th« 
size  of  the  vesseU  admkteid)  or  specified  in  the  ship^^s  papons  1 
often  by  the  buithen  computed  from  the  unlading  of  the  veaself 
but  oftener  by  the  bulk  laden,  in  as  much  as  the  master  is  nol 
prejudiced  by  the  di£ference  of  admeasurement,  occasioned  bf 
the  shrinking,  waste,  or  melting  of  goods  put  on  board*  *  In 
East  India,  and  other  long  voyages,  the  freight  is  not  so  much 
regulated  by  the  specified  weight  of  the  commodiQr  delivered^ 
as  by  its  value.  In  France^  vessels  are  freighted  au  pdntal^  or 
mi  tonneau*    The  first  is  computed  at  one  hundred  pounds ; 
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and  to  freight  a  ship  au  quintal  means,  to  ship  goods  of  the 
weight  of  a  certain  number  of  quihtah^  to  any  particular  place. 
The  French  sea-ton  is  computed  at  twenty-eight  cubick  feet. 
Though  the  amount  of  the  freight  is  generally  stipulated,  yet 
goods  are  often  shipped  on  board  without  agreement,  and  often 
•without  the  knowledge  of  the  master;  for  which,  in  the  Jirst 
easep  the  usual  freight  (oi*  if  it  is  variable,  a.  middle  freight)  is 
due,  and  in  the  latter^  die  highest  freight  that  goes,  (f) 

If  breakable  goods  are  laden  on  board*  and  the  merchant  has 
them  stowed  himself,  the  master  obtains  his  freight,  and  incurs 
no  responsibility.     And  if  the  master  has  them  stowed,  he  like- 
i  wise  incurs  no  respMisibility,  if  the  damage  is  not  by  his  negli- 

gence ;  but  he  los6s  his  freight.  (A) 
L  If  goods  are  freighted  by  the  piece,  and  the  merchant  marks 

the  weight,  which  the  master  afterwards  finds  to  be  more,  the 
merchant  must  pay  the  expense  of  weighing,  and  an  additional 
freight.  But  if  the  weight  hasoot  been  mentioned,  but  only  the 
packages,  the  master  can  make  no  objection  to  the  weight ;  so 
fikewise,  in  case  he  has  seen  the  goods  before  he  receives  them. 
But  if  the  merchant,  in  the  mean  time,  has  added  weight,  for 
such  secret  addition  of  weight  he  must  pay  double  freight*  (/) 

The  freighter,  in  the  regulation  of  hb  freight,  is  to  take  into 
consideration  the  costs  and  wages  of  the  crew,  when  the  ship 
may  be  prevented  by  the  ice,  at  the  beginning  of  a  winter,  from 
entering  the  port  of  destination^  as  a  winterbg  in  such  case  is 
BOt  regularly  included  in  gross  average,  (m) 

Regularly,  the  freight  is  not  chargeable,  unless  the  goods  are 
defivered  at  the  port  of  destination,  because  the  merchant  re- 
eeivea  no  advantage  if  the  goods  are  delivered  at  a  port  for  which 
they  were  not  intended.    The  cases  in  which  the  vessel,  not- 

(0  PotNer,  §  8  and  9. 
'    (ib)  Consoktey  Gap.  384. 
(0  Csp.  2ia 

(m)  Lanjenteck*  p.  153. 
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withstanding)  earns  her  freight,  are  exceptions  to  the  general 
rule.  On  the  other  hand,  an  interruption  of  the  regular  course 
p{  the  voyage,  does  not  release  the  freight^  if  the  ship  afterward 
arrives  with  the  cargo  at  the  port  of  delivery. 

The  British  ship  Racekarse^  White  master,  was  freighted 
from  Liverpool  in  ballast  to  St  Martins  and  Lisbon^  to  bring  a 
cargo  of  fruit  to  Ireland.     Upon  her  return  voyage,  she  was 
taken  by  a  Frenqh  privateer  off  Falmouth^  and  afterwards  re- 
eapturedf  and  brought  to  Falmouth.    The  owner  of  the  ship 
being  dead,  his  administrator  claimed  the  vessel  upon  salvage^ 
no  immediate  claim  being  given  for  the  cargo.    The  cargo*  af-  t 
terwards  reclaimed,  was  discharged*  and  the  ship  demanded 
the  whole  freight.    The  13th  of  Junes  1600,  Sir  Wm.  Scotf 
said,  *'  The  ship  was  restored  by  consent  on  the  2d  of  yuly^ 
whilst  no  claim  was  given  for  the  cargo  until  the  Ifth  of  Jufy^ 
and  restitution  did  not  pass  until  the  16th  of  November;  the 
ease  of  the  cai;go  was  litigated*    And  is  the  court  to  say  that 
die  ship  was  to  stay  and  wait  the  result  of  die  proceedings 
when  she  herself  had  been  restored,  whilst  the  cargo  was  con- 
tested, and  might  be  condemned ;  and  whilst  it  was  by  no 
means  clear,  that  any  cargo  would  remain  to  be  carried  on  I 
lliis  would  be  an  unreasonable  expectation.     I  do  not  say,  that 
a  party  is  to  act  in  an  hasty  manner,  and  to  run  fcway  imme- 
diately on  the  restitution  of  his  ship.     Something  is  to  be  ac- 
ceded in  the  way  of  accommodation ;  a  reasonable  time  is  to 
be  allowed  ;  and  if  it  is  nbt  allowed,  a  proportion  of  the  freight 
may  be  deducted.     But  I  cannot  say  that  a  ship  shall  wut  all 
this  time,  for  the  mere  chance  of  taking  on  die  cargo,  if  even- 
tually, it  should  be  restored.    No  fault  was  imputable  to  die 
ship,  that  might  have  carried  on  the  cargo,  had  tiie  cargo  been 
ready  to  proceed.    Though  he  acted  as  discharged  fron^  his 
contract,  yet  he  is  substantially  entitied  to  the  benefit  of  it. 


\ 

\ 
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The  whole  freight,  with  deduction  of  the  salvage  due  thereooi 
was  graDted.  (n) 

Is  the  case  of  the  American  ship  Martha^  Martin  master, 

« 

die  ship  had  been  released,  and  the  cargo  also ;  but  it  became 
necessary  to  unliver  the  whole  cargo,  in  order  to  get  at  a  par- 
cel of  goods  for  which  no  claim  was  given,  and  the  master  re- 
fused to  take  them  on  board  again,  and  carry  them  at  the  ori- 
ginal freight. .  Sir  Win.  Svott^  while  he  remarked,  the  carrier 
master,  to  usc^the  expression,  was  a  favourite  with  the  court,  de« 
creed  die  whole  freight  {p)  due,  upon  the  principle  of  a  prejudi- 
cate,  in  the  case  of  the  ship  Hamilton^  Rodman  master,  of  the 
30th  November^  1T93,  and  added,  ^  As  long  as  that  case  stands 
uncorrected  by  the  superiour  court,  (if  it  requires  any  correction) 
I  shall  think  myself  bound  to  follow  it ;  though  I  am  sorry  to 
say,  it  may  in  particular  instances,  fall  with  hardship  on  thn 
owners  of  cargoes.'* 

Though  the  delivery  of  the  cargo  at  the  port  of  destination, 
is,  generally,  necessary  in  order  to  entide  the  master  to  freight, 
yet  with  regard  to  men  or  animals,  who  may  die  on  the  pas- 
sage, an  ezcepuon  is  made.  Freight  is  earned  for  the  dead  as 
lor  the  living,  unless  the  payment  of  it  was  conditional  in  the 
charter-part},  for  the  conveyance  to  a  certain  place-  (1)    If  a 

(n)  BoHntfit  3^106.  (o)  Mtobimm,  3— lOT. 


(1)  In  transporting  cattle,  &c.  if  there  be  an  agreement  to  pay  a 
sum  certain  for  the  carriage,  and  some  die,  freight  is  nevertheless 
due  for  the  whole  ;  but  not  if  M  die,  for  the  contract  being  entire, 
cannot  be  apportioned.  If  the  terms  of  agreement  be  at  so  much  per 
headj  freight  is  only  doe  for  sach  as  are  delivered  alive,  at  the  port 
of  discharge ;  for  though  the  act  of  Ood  will  excuse  a  default,  and  re« 
fieve  from  n  penalty  for  M»-ferformance,  yet  it  will  not  create  a  ti^ 
tie  to  claim  a  compensation  for  that  which  is  not  done.  Lex.  Mtr. 
Am.  219.    Thus,  ia  the  case  of  live  stock,  shipped  by  the  head,  the 
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pregnant  woman  is  delivered  of  a  child  at  sea,  no  a(Aitional 
freight  is  payable  for  the  infant,  (jf)  In  England^  under  the  term 
freight^  strictly,  is  not  understood  the  pajrtnent  made  for  goods 
shipped  at  the  time  of  the  shipment,  as  is  sometimes  usual  in 
shipments  to  the  East  and  West  Indies^  but  of  such  payment  as 
is  to  be  made  after  the  transportation  of  the  goods.  (Blakey  yA» 
Dickson. J  (f) 

By  carrying  traders,  the  freight  is  either  stipulated  in  the 
bill  of  lading,  or  regulated  by  the  usages  of  trade^  If  the  freight 
is  stated  in  the  charter-party,  and  purports  to  be  for  the  whole 
or  a  part  of  the  ship,  the  gross  sum  will  be  payable,  whether 
the  "whole  or  such  part  of  the  ship  be  fully  laden  or  not*  (r)  If  ^ 
the  freight  is  stipulated  for  so  many  tons,  such  number  of  tons' 
must  be  paid  for,  without  regard  to  the  quantity  put  on  board, 
under  such  agreement.  If  bales  and  casks  are  agreed  for,  so 
many  must  be  delivered  ashave1)een  stipulated  for,  or  the 
freight  must  be  paid  for  the  whole.     If  the  dumber  of  tons 

(6)  Rocetjuft  79.  Not.  {q)  MbotU  211. 

(r)  RoceuBt  7^—75. 

» _^ . 

( 
master  or  owner  runs  more  risk  for  his  freight,  than  in  the  convey- 
ance of  goods,  the  freight  of  which  is  payable  by  the  article.  For  it 
has  been  held,  that  where  goods  have  been  carried  to  their  place  of 
destination,  though  so  much  injured  as  to  be  of  no  valujt^  the  owner 
cannot  abandon  them  for  the  freight,  but  the  master  has  his  full 
freight  ~  Now  if  the  dead  cattle  be  delivered  to  the' owner  or  con- 
signee, still  there  is  no  freight  due  for  them,  their-death  being  con- 
sidered in  the  light  of  a  total  destruction.  But  on  the  other  hand 
the  law  favours  the  master ;  for  as  is  said  by  Aocetcs,  Not.  78,  if  it 
does  not  appear  whether  the  contract  be  for  taking  the  animals  indo 
the  shipi  or  for  their  actual  emweyanee^  the  law  will  consider  it  a 
contract  for  lading  them  in  the  ship,  and  decree  freight  for  the  whole^ 
whether  living  or  dead.  Vide  S  John,  JSi.  Fork  Bep.SflU  Vide 
this  doctrine  stated  by  Roecus^  Not  76, 77y  &  78. 
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which  the  vessel  was  to  have  held,  is  contested,  the  vessel  is  to 
be  admeasured* 

If  the  ship  be  hired  entire,  and  (he  burthen  is  expressed  in 
the  charter-party,  and  the  shipper  agrees  to  pay  a  certain  sum 
for  every  ton  he  shall  lade  on  board,  without  covenanting  to 
furnish  a  complete  cargo,  the  owners  can  only  require  payment 
for  the  quantity  of  goods  actually  shipped.  Herein  the  autho- 
rity of  the  case  of  Lady  James  vs.  the  East  India  Company^  (d) 
is  important..  In  all  these  instaoSces,  sajrs  Abbott^  the  ownem 
take  upon  themselves  the  chance  of  the  long  or  short  duration 
of  the  voyage*  But  if  the  charter  is  by  the  month  or  the  week, 
the  risk  of  the  duration  falls  upon  the  merchant ;  if  no  time  is 
fixed  for  the  commencement,  the  computation  is  to  commence 
from  the  day  the  ship  Jbreaks  ground,  and  continues  during  all 
!  unavoidable  delays,  not  occasioned  by  capture,  or  by  such  cir- 

cumstances as  give  rise  to  general  average.  In  this  case  of  the 
(Mtyment  of  freight,  as  in  other  mercantile  contracts,  a  month  b 
to  be  understood  of  a  calendar,  not  of  a  lunar  month.  CJ^^^V  vs. 
Toung.J  (I) 

Generally,  the  time  and  manner  of  pajmient  of  freight  is  regu* 
lated  by  the  charter-party ;  and  the  master  is  not  bound  to  part 
with  the  goods,  until  the  freight  is  pud  or  security  g^ven  for  the 
payment ;  and  if  by  the  regulations  of  the  revenue,  the  goods  are 
to  be  landed  and  put  in  the  King's  ware- houses,  the  master,  to 
preserve  his  lien,  should  enter  them  in  his  own  name.  As  he 
may  legally  compel  the  pajnnent  of  freight,  so  he  is  in  many 
cases  compelled  to  take  this  precaution ;  for  in  cases  where 
goods  are  consigned  from  one  merchant  to  another,  it  would 
often  prove  to  the  prejudice  of  the  consignor,  if  he  were  com- 
pelled by  the  master  to  pay  a  freight,  which  he  may  have  just 
reason  to  suppose  has  been  paid  by  the  consignee.  In  the  case 
of  Penrose  vs.  WiUeSy  (u)  an  action  was  brought  for  freight 

(f )  ,m9tt,  316»  (I)  Ibidem.  .  (u)  lb.  317. 
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Upon  a  charter- partly  by  which  it  was  agreed :  that  the  goods 
should  be  deKvered  at  Londorh  agreeably  to  the  bilk  of  ladings 

4 

to  a  third  person,  upon  the  payment  of  the  freight.     When, 
bowever,  they  were  delivered   to  him,  he  refused  to  pay  the 
freight»  because  the  consignor  was  still  indebted  to  him.    Lord 
Kenyan  held,  that  the  freight  could  not  be  recovered  of  the  coci- 
rignor,  because  the  master,  according  to  the  terms  of  the  con-- 
trdict,  was  not  to  have  delivered  die  goods,  but  upon  the  pay- 
oient  of  the  freight  by  the  consignee.     (But  this  opinion  of  his 
Lordship  was  afterwards  overruled.)    If  a  consrgnee  receive 
goods  in  pursuance  of  the  usual  lull  of  lading,  by  which  it  is 
expressed,  that  he  is  to  pay  the  freight,  by  such  recent  he 
nakes  himself  debtor  for  the  freighu     (Roberts  vs.  Holt.)  (v) 

If  a  consignee,  known  as  such  to  the  master,  sell  the  goods 
before  they  are  landed^  he,  and  not  the  buyer,  is  liable  ft)r  the 
fi«ight,  although  the  goods  are  entered  at  the  custom-house  in 
the  bu3^r's  name.   (By  Lord  Kerufon^  in  the  case  of  Arteza  vs« 
Sntdltpiece.)  {w)     If  such  entry  is  made  by  one  who  is  only 
agent  for  the  consignor,  and  known  to  the  master  as  such,  he  is 
not  liable  to  be  sued  for  the  freight.  (WardvB,  Feiton.)  (x)  Ex- 
ceptions to  the  rulci  that  no  freight  is  to  be  paid,  but  upon  de* 
livery  of  the  goods  at  the  place  of  destination  are  the   cases, 
where  part  of  the  cargo  is  thrown  overboard  for  the  preserva* 
lion  of  the  ship,  or  the  rest  of  her  cargo,  or  sold  in  cases  of 
necessity,  &c.     If  a  neutral  ship  in  time  of  war  have  enemy^s 
goods  on  board,  and  is  uken,  and  carried  in,  and  the  goods 
condemned,  the  captor  pays  the  whole  freight,  because  be  re- 
presents the  enemy,  by  possessing  himself  of  the  enemy's  goods^ 
yure  beilu    And  though  the  voyage  is  not  completedt  and  con- 
sequendy  the  whole  freight  not  earned,  yet,  as  the  captor  has 
prevented  Its  completion,  his  seizure  shall  operate  to  the'  same 
efiect,  as  an  actual  delivery  of  the  goods  to  the  consignee,  aad 

(v)  jm»tt,  317.  <v)  Mbvtt,  3ir.  (c)  Mboth  3^- 


ehmp.  3.  OF  FREIGHT.  9M 

^aU  sobject  him  to  the  paymHit  of  full  freight.  Sir  Wm.  Sceti 
has  elaborately  discussed  this  priaciple  in  his  deicision  of  the 
case  of  the  Copenhagen^  Mening  master,  (y)  These  rules  in  Eng'^ 
land,  apply,  however,  only  to  vessels  carrying  articles  i;iot  con- 
traband by  the  law  of  nations;  or  that  are  engaged  in  a  trade^^ 
which  the  govemneiit  to  whose  subjects  the  goods  belong*  aU 
lowed  a}so  to  neutrals  in  time  of  peace.  If  the  goods  condemn- 
ed are  contraband  by  the  law  of  nations,  the  captors  are  not 
compelled  to.  pay  freight ;  the  Merctsrius^  Meincke  (z)  master. 
If  the  coniraband  i^  t^  property  of  the  owner  of  the  vessel^ 
the  vessel  and  cargo  are  confiscate.  Nor  is  the  captor  liable 
for  freight,  if  the  ship  as  engaged  in  an  enemy's  colonial  tcadc^  i 
the  Sebeeoa^  M^oresia^  the  America^  Sheripurne  (fy  vooMer^ 
From  a  colonial  port  to  the  iQother  countries  of  the  enemy,  ef* 
iecu  tb^  Qondemnation  of  the  ship ;  the  Wilhelminap  Otto  ;  (c) 
the  ^oAm  Scheer  (d)  master^  and  the  Junge  Thomas,  [e) 

Even  when  the  ship  is  employed  in  the  conveyance  of  goods 
from  one  port  of  the  country  to  another,  thus  carrying  on  the 
coasung  trade  of  that  pountry;  the  Emanuel^  Sederstrom  (/) 
master.  Or  when  the  goods  are  conveyed  from  the  mother 
country  direct  to  the  colonies;  the  Emanuel,  Eyscnberg{g) 
mas^r ;  the  Jnn^  (A) — the  Nancy ^  (t)  yotf  master.  Or  froni 
one  enemy  to  the  colony  of  another  enemy  allied  in  the  war  ; 
tjbe  I^gs0^  (i)  Toung  master. 

The  criterion  of  the  EnglUh^  in  relation  to  these  subjects,  is 
this :  That,  they  hold  every  trade  of  a  neutral  oountry,  which 
was  not  permitted  such  neutral  by  the  belligerent  b  time  of 
peace,  as  illegal;  for  say  they :     The  enemy  ofcna  this  trado 

(jr)  MMtam^  1-^89.  (<)  Mt^ruon^  1^388. 

(tf)  MMHMn,  »-10l.  (5)  AeMfMMH  S— 98k 

(fi)  Haadbaqli,  det  flctpeehta^  9d  vol.  p.  S40. 
\d)  lUdfiWi,  2-46i.  (e)  E^bifu^  S-333. 

(/)  Robinam,  1—296.  (^)  Bobinaon,  2—186. 

(A)  Robtruon,  3—91.  (i)  Jtobinnn,  3—88. 
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solely  for  his  own  convenience,  A  throw  off  part  of  the  burden 
which  the  war  puts  upon  him ;  and  the  neutral  who  carries  on 
his  coasting  and  colonial  trade^  gives  him  direct  support  there* 
in.  But,  as  the  trade  in  general  from  the  ports  of  one  to  die 
ports  of  another  country,  is  open  to  the  subjects  of  a  third ;  freight 
is  to  be  paid  to  the  neutral  who^  transports  the  goods  of  one  ene- 
my to  the  ports  of  the  other.  The  WUheimina^  Carbon  mas* 
ten  {I) 

It  is  a  rule  of  the  EngHsh  prize  courts,  that  no  freight  is  al*. 
lowed  to  the  captors  of  a  ship  condemned,  unless  (which  sel- 
dom occurs)  they  convey  the  cargo  to  its  port  of  destination^ 
In  the  case  of  the  ship  Diana^  {m)  Runkee  master,  ix>und  from 
Demerara  to  Holland^  Sir  Wm.  Scott^  however,  December  l^m^ 
1803»  made  an  exception  to  this  n4e,  because  the  claimants  of 
the  cargOy  who  obuined  restitution,  were  EnglUhmen^  who  on 
that  account  had  obtuned  indemnity  in  their  own  country*-— 
See  the  particular  circumstances. 

The  Danish  ship  TwiUmgriget^  Metz  master,  (n)  was  char- 
tered for  a  voyage  from  Copenhagen  to  the  EatUlndtesy  and 
back  again,  at  a  freight  of  120  riz  dollars  per  ton^  equal  to 
60,000  rix  dollars.  On  her  return  voyage,  she  wsQi  carried  in 
by  the  English^  and  the  cargo  condemned,  under  reservation 
of  the  freight  to  the  master.  The  Registrar  in  his  report, 
and  the  merchants,  considered  this  freight  as  above  the  ^uat 
rate,  and  aUowed  only  what  the  freighter  himself  the  previous 
autumn  had  chartered  two  other  vessels  at,  a  freight  of  95  dd- 
lanper  ton,  on  the  burthen  of  365  tons  according  to  the  ship 
builder's  certificate  of  admeasurement.  On  the  first  point,  tfie 
daumants  produced  the  aflUavits  of  disinterested  frei^ters,  to 
shew,  that  at  the  period  of  this  affreightment,  no  sh^>  was  to  be 
procured  at  less  than  the  stipulated  freight  in  tiiis  case ;  and,  in 
regard  to  the  second,  they  maintained  that  die  tonnage  in  the 

(0  RfAinaotit  2— lOL 

(m)  RobrnMH  5— €7.  (n)  Jtoftiiu^n,  5«^. 
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£a»i'Jkdia  irade^  ia  not  coafined  to  the  ship^buildcr's  fldme»- 
sweBumt,  iMK  b  optionaUy  rated  MCardiag  to  the  proportion* 
ate  weight  and  balk  of  oertain  articlet^  by  whioh  this  shfp  did 
actually  cany  504,  tons.  The  JDng^s  advocate^  relying  upon 
the  cases  of  the  com  ships  decided  in  the  beginning  of  the  last 
war,  wherein  no  more  than  a  reasonable  allowance  of  freight 
vias  made,  contended,  that  the  captors  wefe  by  no  means 
chargeable  with  an  enhanced  rate  of  frsight,  growing  out  of  the 
difEculties  and  perils  of  war  i  but  admitted,  that  the  case  must 
again  go  before  the  registrar  to  be  reconsidered  on  the  mode  of 
calculating  the  bnrdien.  The  report  was  referred  back  upon 
dkis  groond  by  Sir  Wm.  Scott^  who  remarked,  that  be  perfect- 
Vf  acceded  to  the  mk  of  proceeding  in  this  .case,  that  the  char- 
ter-party is  not  the  measure  by  Which  the  captor  in  aB  such  car 
ees  is  bound,  even  where  no  fraud  is  tmpuied  to  the  contract 
icnlt  In  an  ordinary  trade^  the  charter"  party  waa  undoubt- 
ed!}' the  rule  of  valuation,  unless  impeached  i  but  not  when 
the  trade  is  subjected  to  extraordinary  tuHl  and  hazard,  from 
its  conoenon  with  the  eventt  of  a  war.  This  appeared  to  him 
a  case  of  that  description ;  but  he  hoped,  the  registrar  and  the 
laerehaots  in  their  report,  had  not  formed  their  opinions  only 
with  lefsveaee  to  the  two  eases  before  mentioned,  but  upon  the 
aesttfc  of  deliberate  inquiries,  and'  information  from  abroad^ 
and  under  all  eiiicumetances  fairly  applicable  to  the  case« 

In  the  amended  report  hereon,  the  computation  of  tonnage 
waa  made  accordhg  to  the  tariff  of  the  EaaUlndia  Company^ 
and  a  fisrther  sum  allowed* 

In  Ike  case  of  the  Kron  Prmiz^  ($)  a  farther  objection  was 
tsfcen  to  thiB  mode  of  ooaaputation,  that  it  did  not  even  afford 
as  indaomification  for  the  outfit  and  other  costs  of  such  a 
▼eyage*  That  the  mod^  of  computation,  by  a  proportionate 
esrimatn  between  the  weight  and  btdk  of  articles  was  now  ad- 
mitted to  be  the  true  principle,  according  to  the  practice  of  the 

(9)  jBoMuofl,  5—88. 
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EaaUlndia  Company  $  aod  that  the  report  should  have  taken  at 
the  same  time  the  rate  of  freight  given  in  the  East'India  Com- 
pony's  trade,  (which  was  about  £-26  per  ton)  considerably 
higher  than  the  rate  allowed  in  the  report.  Upon  diese  objec- 
tionSf  this  report  was  also,  as  in  the  other  case,  referred  to  the 
Registrar. 

It  frequently  happens  that  goods  may  be  so  deteriorated  in 
the  course  of  the  voyage,  as  to  be  of  no  value  on  their  delivery^ 
and  it  becomes  a  question  whether  the  merchant  is  bound  to 
receive  the  goods,  or  is  at  liberty  to  abandon  them  for  the 
freight.  Upon  the  general  quesuon  there  have  been  in  JSnj^ 
{an</ no  judicial  decisions ;  (^)  but  we  have  before  seen  in  the 
case  of  Hotham  vs.  The  E.  L  Company^  (jj)  that  the  company 
were  held  liable  to  pay  the  freight  of  a  quantity  of  pepper  deli- 
vered to,  and  received  by  them,  although  greatly  damaged  by 
a  peril  of  the  sea.  Thus  also  in  the  case  of  Ijitwidge  vs.  Grey^ 
it  was  held,  that  the  consignees  were  liable  for  the  freight  of  a 
parcel  of  tobacco*  which  had  been  saved  in  a  damaged  condi- 
t!on,  and  received  by  the  insurers  upon  the  abandonment  of  the 
consignees.  If  the  damage  arises  through  the  negligence  of 
the  master  or  his  crew,  the>  merchant  may  claim  indemnity ; 
and  is  only  tesponsible  for  the  freight  of  such  part  as  is  deli- 
vered safe,  after  computing  his  loss.  However,  as  every  claim 
for  freight  is  uniformly  certain  CltquideJ  and  every  claim  for 
damages,  uncertain  and  to  be  ascertained,  falttorvt  indaginis^J 
cases  can  seldom  occur  in  which  the  liquidation  is  immediate ; 
and  in  most  instances  freight  would  only  be  paid,  upon  secup 
rity  to  return  the  same  if  improperly  paid.  If  the  damage 
arises  from  goods  having  spoiled,  whether  the  articles  be  pe- 
rishable, or  have  sufiered  from  the  closeness  of  the  vessel,  yet 
the  merchant  (in  case  the  vessel  has  been  properly  aired)  must 
sustain  the  loss,  and  pay  the  freight  in  case  the  vessel  arrives  at 

(p)  Vide  note  ante  page  116. 
(9)  Jtbboit,  334. 


Chap.  8*  OF  FREIGHT.  267 

her  port  of  destination.  As  the  charter-party  is  governed  by 
the  same  principle  as  a  contract  for  hn%,  and  it  is  decided  in 
tile  latter,  that  the  hire  is  due,  whether  the  article  be  used  o^ 
not,  the  question  in  England^  whether  or  not  the  merchant  may 
adiaadon  the  goods  for  the  freight,  is  not  uniformly  legally 
decided.  In  the  West  India  trade,  the  freight  of  sugar  is  esti- 
mated by  the  weight  of  the  cask  on  delivery. 

In  the  case  of  Bailie  vs.  MondtgUaniy  (r)  Lord  Mansfield 
said :  **  The  owner  of  the  ship  has  a  lien  for  freight ;  but  in  a 
total  loss,  literally  so  called^  no  freight  is  due  :  in  case  of  a  loss 
total  in  its  nature  with  salvage,  the  merchant  may  either  take 
the  part  savedy  or  abandon." 

-  There  are  cases,  as  before  stated,  in  which  only  a  part  of  the 
ttipulated  freight  can  be  claimed.  In  the  case  of  a  general 
ship,  or  of  a  ship  chartered  for  freight  to  be  paid  according  to 
the  quantity  of  the  goods,  freight  is  due  for  so  much  as  shall  be 
delivered,  because  the  contract  in  these  cases  is  disunct,  or  at 
least  divisible  in  its  own  nature.  Abbott  (i)  remarks  this  with- 
out qualification,  and  is  thus  far  right,  where  different  goods  of 
one  and  the  same  merchant,  are  not  included  in  the  same  bill, 
0f  lading,  and  of  which  some  are  injured  and  others  are  sound. 
But  if  the  whole  ship  is  chartered  at  a  specifick  sum,  without 
relation  to  the  quantity  of  goods  shipped  (in  which  case,  as  ob- 
served by  Lord  Chancellor  Hardxmcke^  it  is  more  properly  a 
contract  for  the  use  of  the  ship,  than  for  the  conveyance  of  mer- 
chandise) the  whole  freight  is  to  be  paid.  At  least  there  can 
be  no  doubt  of  the  practice.  The  apportionment  of  freight  usu- 
ally happens,  when  the  ship  ff om  necessity  is  forced  to  put  into 
any  port  short  of  the  port  of  destination,  and  is  unable  to  pro- 
.  secute  and  complete  her  voyage.  T|ie  master  may,  we  have 
seen,  hire  another  ship  to  convey  the  goods,  and  so  entide  him- 
self to  his  whole  freight;  but  if  he  is  unable  or  declines  to  do 
this,  and  the  goods  are  there  received  by  the  merchant,  the  ge- 

(r)  AmUy  349.  (0  Page  335. 
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ncnd  rule  is,  that  the  freight  shall  be  paid,  according  to  the 
proportion  of  the  voyage  perfermed»  pra  rota  itmerit  ptracH. 

(0  Boccus,  80. 


(1)  Where  a  vessel,  bj  the  perils  of  the  sea,  is  driven  into  an  in- 
termediate port)  and  is  unable  to  proceed  to  her  destined  port,  and 
the  goods  are  received  at  the  intermediate  port,  by  the  shipper  or  his 
agent,  freight  pro  rata  itinerUj  is  due.  1  he  rule  adopted  for  ascer- 
taining the  amount  of  freight  earned  in  this  case  was,  to  ascertain 
how  much  of  the  vojage  had  been  performed,  when  the  disaster  hap- 
pened, which  compelled  the  vessel  into  the  intermediate  port.  But 
the  better  rule,  is  said  to  be,  if  the  facts  in  the  case  afford  sufficient 
data  for  its  adoption,  to  ascertain  how  much  of  the  voyage  has  been 
performed,  when  the  goods  are  received  at  the  intermediate  port, 
because  that  is  the  extent  of  the  Tojage  performed,  as  it  respects  the 
interest  of  the  shipper.  S  Jekn.  JV*.  Fork  Bep.  dSS*  The  general 
doctrine,  that  freight  is  due  pPB  rata  itimriSj  when  a  ship  by  reason 
of  perils,  goea  into  a  port  short  of  her  destination,  and  the  goods  are 
received  by  the  owner  at  suck  intermfidiaie  part^  is  recognized  in 
Williams  vs.  ififmtIA,  S  Caim.  JRep,  la.  United  Jnatrane$  Campany^ 
vs.  Xenoor,  1  J«Aft.  Ca$.  $7T.  8c9tt  vs.  liUy,  S  John.  Bep.  336.  Ilorr 
vs.  JV*.  England  Mar.  tmkrame  Company^  4  Msm.  Bep.  mdtr  p. 
381.  Hooe  vs.  Masvn^  I  Wash.  Mep.  207,  and  Finfo  vs.  Mwatery  I 
Days.  Bep*  193,  in  which  last  case,  property  was  transported  on 
$re^ht,  which  was  captured,  and  afterwards  recaptured  and  restored 
upon  payment  of  salvage.  Freight  was  held  to  be  due  in  proportion 
to  the  voyage  performed  and  the  property  saved,  after  deducting  the 
salvage.  Vide  also  the  same  authorities  in  dhbott,  Story^s  Edit,  in 
notis  pag.  337. 

In  the  case  of  Howland  vs.  the  brig  Lamnia^  1  Pet.  M.  Dees.  1^ 
the  Court  delivered  the  following  opinion  on  a  claim  for  passage  mo- 
ney, which  is  analogous  to  that  of  freight.  Per.  Cur.  ^  on  principle^ 
the  same  rules  are  to  be  applied  to  passage  moneyy  as  are  established 
on  the  subject  of  freight*  This  vessel  had  touched  without  iuteod^ng 
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By  the  general  maritime  usage,  freigbt  is  to  be  psud  for  graia^ 
cmmgeSi  and  other  perishable  commodities,  if  the  damage  arises 
from  the  natural  properties  of  such  a  cargo,  and  not  by  anjr 
fiiult  of  the  master.  If  upon  such  a  voyage,  the  cargo  is  detain- 
ed by  the  perils  of  wary  or  average  cases,  such  cargo  must  be 
disposed  of  with  die  instructions  of  the  owner,  if  advice  can 
be  had  from  him ;  or,  if  possible,  legally  sold,  upon  the  repre- 
aentadon  of  the  master  to  the  proper  authorities  at  such  port  of 


to  end  her  voyage  at  a  port  distant  from  the  port  of  destination,  bat 
was  obliged  to  unlade,  and  could  not  proceed.  No  passage  money 
is  due,  before  the  passenger  arrives  at  the  port  of  destinatioD,  unlesa 
eoropensation  fto  rata  Uineris^  is  agreed  to  be  paid.  His  expenses 
or  the  means  of  proceeding  to  the  place  of  destinatioB,  must  be  paid» 
or  teadered  to  a  passenger.  On  refusal  to  proceed,  compensation 
pro  rata  is  demandabie.  If  the  passage  money  has  been  paid  before 
kand,  it  ought  to  be  refunded  on  the  principle  before  stated-  So 
freiglit  on  goods  is  not  payable,  till  delivery  at  the  port  for  which 
tiiey  are  shipped.  If  by  stress  of  weather  or  other  cause,  a  ship  puts 
into  another  port,  and  unlades,  or  if  she  is  wrecked  and  goods  sa- 
ved, these  must  at  the  expense  of  the  owners  oi  the  ship,  be  trans- 
ported to  their  destined  port  before  freight  is  payable."  Vide  a, 
case  of  passage  money,  Potbur,  315, 409.  Vide  also  5  Bast.  316. 

In  the  case  of  Bitchie  vs.  Mkinsorif  where  the  master  and  freight- 
er of  a  vessel  of  400  tons,  mutually  agreed  in  writing,  tha,t  the  ship 
being  every  way  fitted  for  the  voyage,  should  sail  with  all  conveni* 
ent  speed  for  8t  Petersburgj  and  there  load  from  the  freighter's  fac- 
tor, a  complete  cargo  of  hemp  and  iron,  and  proceed  therewith  to 
London^  and  deliver  the  same  on  being  paid  freight  for  hemp.  j£5 
per  toiii  for  iron,  5s.  per  tovi,  &c.  one  half  to  be  paid  on  the  delivery, 
the  other  in  S  months }  it  was  held  that  the  delivery  of  a  complete 
cargo  was  not  a  condition  precedent,  but  that  the  master  might  reco- 
ver fre^t  fer  a  short  cargo  at  the  stipuh^  rates  per  ton,  the 
freighter  having  his  remedy  in  damages  for  sweh  short  delivery.  10 
EastS95. 
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detension.  If  he  cannot  obtain  such  permissioo,  he  may  enti- 
tle himself  to  his  freight,  by  the  proof  that  a  vis  major  occasion- 
ed the  destruction  of  his  cargo. (u)  The  French  law  remarks: 
In  no  case  can  the  merchant  demand  an  apportionment  of  itie 
freight  He  is  in  no  case  entitled  to  abandon  goods  that  may 
have  fallen  in  value,  or  may  have  deteriorated  by  accident,  or, 
are  deficient  in  quantity,  with  the  excerption  of  wet  goods,  (v) 

It  seems,  therefore,  that  in  the  maritime  codes,  there  is  but 
properly  one  case,  in  which  the  master  incurs  the  risk  of  receiv- 
ing no  freight  after  performing  the  voyage,  viz  :  the  case  of  wine 
or  other  liquors^  which  may  have  leaked  or  evaporated  during 
a  long  voyage,  or  by  other  accidents,  in  the  event  of  which, 
the  merchant  is  at  liberty  to  leave  the  empty  casks  on  board, 
for  the  freight,  (rv) 

A  merchant  chartered  a  ship,  engaged  the  captain  and  a  crewv 
equipped  the  vessel  at  his  own  cost,  and  engaged  in  the  charter- 
party  to  pay  the  owner  ;^20  for  the  use  of  the  vessel  and  apparel 
per  month,  until  she  should  return  into  the  Thames.  The  mer- 
chant loaded  the  ship  for  the  Straits^  and  to  sail  from  port  to  port, 
to  different  places ;  and  after  the  expiration  of  two  years  the 
vessel  sailed  from  Barbary  for  London  with  a  cargo,  and  was 
lost  in  a  storm  near  Dover*  The  cargo  was  saved ;  but  the 
merchant  refused  to  pay  the  freight,  because  the  ship  had  not 
returned  into  the  Thames*  Mah/ne^  who  relates  this  case  in 
his  Lex  Mercatoria^  {x)  does  not  say,  whether  it  had  been  le- 
gally decided  or  not ;  but  he  pronounces  the  merchant  wrong, 
as  the  freight  he  says,  was  designated  by  the  month,  and 
the  plac^  of  ultimate  return  was  only  specified^  in  order  to  as- 
certain the  time,  when  the  freight  would  be  payable. 

(«)  JEflatthqf,  Sammlung  einiger  bey  der  Schifiahrt  vorkomnende  FHUe. 
4tep  Heft  Hamburg,  1813. 

(tr)  §  310.  Preunichet  Landrecht,  3—1739.  DHfdthtt  Seerecht,  4  -  3—10. 

(v)  PrtutHchet  Landrecht,  3—1730.  Mrdtcfiet  Seerecht,  4-S— la 
Ordenanza  de  BUbao^  18. 

(x)  Page  101. 
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Lutwidge^  the  owner  of  a  ship,  called  the  Wharton  of  Whiteha- 
ven^ by  a  charter-party  to  Archibald  Grey  and  others,  at  Glascow^ 
let  the  ship  for  a  voyage  from  Glaacow  to  Maryland  or  Fifrji- 
litia,  and  back  again  to  Giascow^  and  was  to  receive  freight  for 
the  homeward  cargo  alone,  at  the  rate  of  £8  128.  per^  ton  of 
tobacco,  computing  four  hogsheads  at  a  ton ;  one  half  to  be 
paid  immediately  after  the  ship's  discharge  at  Glascow^  and  the 
other  half  within  six  months  after.  The  ship  sailed  to  Vhrgu 
tiia^  and  there  delivered  her  outward  cargo,  and  took  on  board 
from  the  merchant's  factor,  a  cargo  of  tobacco,  consisting  of 
199  hogsheads,  part  of  which  was  their  property  and  the  residue 
belonged  to  other  persons,  and  was  put  on  board  by  the  factor, 
to  complete  the  lading  in  pursuance  of  directions  given  to  him 
for  that  purpose,  in  case  the  outward  cargo  should  not  enable 
him  to  purchase  a  full  lading  on  their  account*  Grey  S[  Co. 
insured  their  part  of  the  cargo,  with  persons  living  at  Bristol; 
the  other  part  was  not  insured.  On  the  return  home  the  ship 
was  cast  away  at  Toughallin  Ireland^  a  short  distance  from  Glas- 
torwy  and  163  hogsheads,  by  the  assistance  of  the  officers  of  the 
customs  at  Toughnll^  saved,  and  deposited  in  the  custom- 
house there.  As  soon  as  Lutwidge  knew  of  the  misfortune 
he  informed  Grey  &f  Co.  of  it,  and  told  them  be  should  pro- 
vide another  ship  to  transport  the  tobacco  which  was  saved. 
Grey  S[  Co.  abandoned  their  part' of  the  cargo  to  their  insurers, 
and  endorsed  over  the  bill  of  lading  to  them.  Lutwidge  pro- 
vided another  ship  at  ToughaU^  but  the  insurers  took  the  part 
of  the  cargo  abandoned  to  them,  and  conveyed  it  to  Bristol* 
The  agent  of  the  proprietors  of  the  other  part  of  the  cargo,  con- 
sented to  lade  it  on  board  the  ship  thus  provided,  if  the  master 
thereof  would  sign  the  bills  of  lading  to  deliver  it  at  Glascow^ 
according  to  the  original  agreement.  But  the  master  refused 
to  oblige  himself  to  deliver  it  at  Glascow,  offering  only  to  give 
receipts  obliging  himself  to  deliver  it  in  Great- Britain*  The 
ag«ht|  suspecting  that  he  meant  to  take  it  to  Whitehaven  and 
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not  to  Glascow^  refused  to  deliver  it  to  him  upon  those  teniiS9 
and  sent  it  by  anodier  vessel  to  Gtascaw^  where  some  of  it  wat 
found  so  much  damaged,  that  it  was  not  entered,  but  burnt  at 
the  king's  scales.  Lutwidge  brought  an  action  against  Grey 
S[  others  for  his  freight  according  to  the  charter-party,  in  the 
court  of  Admiralty  in  Scotland*  On  their  part  it  was  insisted, 
that  the  contract  of  affreightment  was  dissolved  by  the  ship* 
wreck,  and  that  there  remained  only  a  demand  in  equity  for 
freight,  and  that,  for  their  part,  the  demand  must  be  made 
against  the  insurers,  who  had  taken  the  goods  in  possession, 
and  for  the  residue  against  the  proprietors  of  that  residue ; 
that  this  demand  could  only  be  made  in  proportion  to  the  value 
of  the  goods  saved,  after  deduction  of  salvage  and  charges ; 
and  that  at  all  events,  it  could  only  be  for  the  proportion  of 
the  vo3rage  to  ToughaU^  because  the  master  of  the  ship  refused 
to  sign  the  bills  of  lading,  and  engage  to  deliver  the  tobacco  at 
Ghscow*  The  judge  of  the  Admiralty  decreed,  that  the  fuU 
freight  was  due  from  Grey  ^  Co.  for  the  part  of  the.  cargo  sa^ 
ved,  but  none  for  the  part  lost;  and  that  the  whole  freight  waa 
due,  although  the  goods  were  not  carried  to  GlascoWj  because 
Lutwidge  had  another  sh^  ready  to  transport  tiiem  tiiither,  and 
no  new  faoUs  of  lading  were  necessary,  while  the  former  bilk 
subnsted.  From  this  judgment.  Grey  CsP  Co.  appealed  to  the 
Lords  of  Sesuon  in  Scoikmdf  who  decreed.  That  the  contract 
of  alli^ightment  was  dissolved  by  the  total  Joss  of  the  ship,  al- 
heit,  some  of  the  shipwrecked  goods  were  saved  out  of  the  ship- 
wreck ;  and  fennd  that  the  freighters  endorsing  the  bJUs  oi  la- 
ding to  the  insurers,  did  not  subject  the  freighters  to  any  freight 
for  the  goods  recovered  by  the  insurers ;  but  fDund  the  mer- 
chants fiable  for  the  freight,  pro  rata  itineris^  of  such  goods  as 
were  brought  to  Gbucow,  notwithstandiog  some  of  it  was  found 
danmified  and  burned  there*  The  British  Houee  o/LordOf  be- 
fore whom  the  case  was  afterwards  brought  by  LiOwidge^  re- 
^rersed  die  decree  of  the  Lords  of  Session,  and  dedased,.  That 
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Grey  &  (^thers  if  ere  liable  for  the  full  freight  of  such  of  the 
goods  as  #ere  given  up  to  the  insurers,  and  for  freight  j^r^  rata 
itineris  of  such  of  the  goods,  as  were  brought  to  Glascow^  not* 
withstanding  some  of  the  tobacco  was  foun4  damnified,  and 
burned  there."  (y )  (t ) 

XAfik  shipped  a  cargo  of  1501  quintals  of  fish  at  Newfound" 
kmd,  on  board  the  ship  Sarah^  belonging  to  Lute  4*  others^  to. 
be  carried  to  Lisbon ;  the  freight  was  to  be  at  the  rate  of  two 
shillings  per  quintal.  The  price  of  the  cargo  in  Newfoundland 
was  ten  shillings  and  six  pence  per  quintal.  Luie  Sf  others^ 
abo,  had  on  board  a  quantity  of  fish,  their  own  property.  The 
ship  set  sail  on  the  27th  of  November^  1756^  and  having  pro* 

(jf)  Mbott,  p.  340. 


(1)  It  is  said  in  Lex.  Merc.  ^Am.  £04,  that  if  the  ship  be  lost  but 
the  goods  conveyed,  freight  is  due ;  for  the  right  to  freight  depends 
not  on  the  safety  of  the  ship,  but  the  delivery  and  acceptance  of  the 
article ;  and  on  this  ground  goods  saved  from  shipwreck  are  charge* 
aUe  with  freight.  But  from  the  case  of  Dunnett  vs.  Tomhagenj  S 
MuL  A!  Fork  Rep.  154,  we  can  only  understand  this^to  apply  to 
cases  where  the  ship  springs  a  leak,  and  the  goods  are  transported 
by  another  vessel,  or  where  the  vessel  is  shipwrecked,  and  the  master, 
employs  another  vessel  ta  convey  the  goods.  For  there  are  cases 
where,  though  the  goods  are  conveyed,  no  freight  or  wages  are  due^ 
wherefore  the  generality  of  the  expression  used  in  Lex.  Merc*  Jim^t 
adoiits  of  some  qualificatioi^.  In  the.  above  case,  the  ship  was  from, 
necessity  abandoned.  The  crew  took  to  the  long  boat,  and  carried, 
jrith  tiiem  some  of  the  cargo.  They  were  all  afterward  taken  up  at^ 
sea  by  another  vessel,  the  crew  of  which  vessel  recovered  salvage  OU) 
the  goods.  In  an  action  brought  by  the  seamen  of  the  wrecked  yes- 
sel  for  wages,  it  was  held  they  were  not  entitled,  because  no  freight 
was  earned.  The  salvor  and  not  the  ship  owrler,  was  here  the  deli- 
verer of  the  goods  saved. 
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ceeded  seventeen  days  on  her  V03ragef  was  taken  on  the  14ih  of 
September  by  a  Frencfi  ship  within  four  days  sail  of  Lisbon^  but 
retaken  on  the  17th  of  December  by  an  Engluh  privateer,  and 
brought  on  the  29th  into  the  port  of  Biddiford  in  Devonshire* 
The  French  ^hip  took  out  the  mastei-  adH  all  the  crew,  except 
one  man  and  a  boy.  Lyde  took  his  goods  of  the  recaptors,  and 
paid  five  shillings  per  quintal  salvage.  The  fish'could  not  be 
sold  at  any  port  in  England  for  more  than  ten  shiliingh  per  quin- 
tal, clear  of  charges  and  expense.  Lyde  sent  them  without  de- 
lay to  Bilbao  J  and  received  ovXy  Jive  shillings  and  six  pence  per 
quintal  there,  clear  of  freight  and  expensesf  which  was  little 
more  than  one  third  the  prime  cost  and  salvage.  The  freight 
from  Biddefotd  to  Lisbon,  was  higher  than  the  freight  from  New^ 
foundland  to  Lisbon*  The  owners,  LuJke  &P  others^  abandoned 
the  ship  to  their  insurers,  and  never  offered  to  convey  the  goods 
to  Lisbon^  nor  were  ever  required  to  do  so  by  Lyde  the  mer- 
chant. In  an  action  by  LuAe  &f  others  for  freight,  the  court  de- 
cidedy  that  they  should  recover  freight,  as  for  half  the  quantity 
of  the  cargo  shippedy  considering  the  other  half  to  be  absolutely 
lost  by  the  expense  of  salyage,  and  in  the  proportion  of  seven-  . 
teen  days  to  the  twenty-one,  within  which  the  voyage  would 
have  been  completed,  if  the  capture  had  not  happened,  that  is 
^60.  148.  being  H  of  £75.  the  half  of  £i50.  And  Lord 
Mansfield  said,  *'*'  If  a  freighted  ship  becomes  accidentally 
disabled  on  its  voyage,  without  the  fault  of  the  master,  the 
master  has  his  option  of  two  things,  either  to  refit  (if  that 
can  be  done  within  convenient  time)  or  to  hire  another  ship, 
to  carry  the  goods  to  the  port  pf  delivery.  If  the  merchant 
disagrees  to  this,  and  will  not  let  him  do  it,  the  master  will 
be  entided  to  the  whole  freight  of  the  full  voyage ;  and  so  it 
was  determined  in  the  House  of  Lords,  in  the  case  of  Lut^ 
widge  et  Howef  vs.  Grey  et  al:  As  to  the  value  of  the  goods^ 
it  is  nothing  to  the  master  or  owner  of  the  ship,  whether  the 
goods  are  spoiled  or  not,  so  that  the  freighter  takes  them ;  it  is 
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enough  if  the  master  has  carried  them  ;  for  by  so  doing,  he  has 
earned  his  freight ;  and  the  merchant  shall  be  compelled  to  take 
all  that  are  saved,  or  none  ;  he  shall  not  take  some  and  abandon 
the  rest,  and  so  pick  and  choose  what  he  likeSf  taking  that  which 
is  not  damaged,  and  leaving  that  which  is  spoiled  or  damaged. 
If  he  abandons  all,  he  is  excused  freight ;  and  he  may  abandon 
all^  though  they  are  not  all  lost.  Now  here  is  a  capture  without 
any  fuuU  of  the  master,  and  then  a  recapture ;  the  merchant  does 
not  abandon,  bat  takes  the  goods,  and  does  not  require  the  mas- 
ter to  carry  them  to  Lisbon^  the  port  of  delivery.  Indeed,  the 
mast^er  could  not  carry  them  in  the  same  ship ;  for  it  was  disa- 
bled,  and  was  itself  abandoned  to  the  insurers  of  it,  and  he  wpuld 
not  desire  to  find  another,  because  the  freight  was  higher  from 
Biddejord to  Lisbon^  than  from  Newjoundland  to  Lkbon*  There 
can  be  no  doubt,  but  that  some  freight  is  due  ;  for^the  goods 
were  not  abandoned  by  the  freighter,  but  received  by  hiof  of  the 

^  recaptor.  The  question  will  be,  what  freight?  The  answer  is 
a  rateable  freight,  i«  e.  pro  rata  itinerU.^  , 

<•  If  the  master  has  his  election  to  provide  another  ship,  to 
carry  the  goods  to  the  port  of  delivery,  and  the  merchant  does 
not  even  desire  him  to  do  so,  the  master  is  still  entitled  to  a 
proportion  pro  rata  of  the  former  part  of  the  voyage.  I  take 
the  proportion  of  the  salvage  here  to  be  half  of  the  whole  cargo 
upon  the  state  of  the  case  as  here  agreed  upon  ;  and  it  is  rea- 
sonable  that  the  half  here  paid  to  the  recaptor  should  be  consi- 
dered as  lost.  For  the  recaptor  was  not  obliged  to  agree  to  a 
valuation  ;  but  he  might  fiave  had  the  goods  actually  sold,  if  he 
had  so  pleased,  and  taken  half  the  produce ;  and  therefore  the 
half  of  them  are  as  much  lost,  as  if  they  remained  in  the  ene- 
my's hands.    So  that  the  half  of  the  goods  must  be  considered 

,  as  losty  and  half  as  Boioed.  The  master  had  come  17  days  of  his 
voyage,  and  within  4  days  of  his  destined  port,  when  the  acci- 
dent happened.  Therefore  he  ought  to  be  paid  his  freight  for 
il  parts  of  the  full  voyage,  for  that  half  of  the  cargo  which  was 
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saved.  It  is  quite  immaterial  what  the  merchant  made  of  the 
goods  afterwards,  for  the  master  hath  nothing  at  all  to  do  with 
-  the  goodness  or  badness  of  the  market ;  nor  indeed  can  that  be 
properly  kno¥m  tiU  the  freight  is  paid ;  fbr  the  master  is  not 
boond  to  deliver  the  goods  till  aftc;r  his  freight  is  paid.  Na 
.  sort  of  notice  was  taken  of  that  matter  in  the  case  of  Lutwu^e 
£s?  How^  vs.  Grey^  in  the  House  of  Lords ;  and  yet  there  the 
tobacco  was  damaged  very  gready,  even  so  much,  that  a  great 
part  of  it  was  burnt  at  the  scales  at  Giascow.^^  (z) 

^  Lord  Mamfield  further  remarked :  That  he  was  desirous  to 
have  the  point  reserved  for  the  opinion  of  the  Court,  in  order 
to  setde  it  naore  deliberately,  solemnly^  and  notoriously ;  as  it  is 
of  so  extensive  a  nature,  and  especially  as  the  maritime  law  is 
not  the  law  of  a  articular  country,  but  the  general  law  of  na- 
tions ;  non  erit  alia  lex  Soma: ;  alia  Athenis  ;  alia  ni/nc,  alia 
posthac;  sed  et  apud  omnes  genteSj  et  omni  tempore  una  eadem* 
que  lex  obttsuUtJ* 

In  a  subsequent  case,  Bailh  vs*  MeruSf^Ham^  (a)  the  ship 
sailed  from  Nevia  for  Bristol,  but  on  the  voyage,  was  taken  and 
carried  into  France^  and  condemned  there*  On  appeal,  the  sen- 
tence of  condemnation  was  reversed,  and  restitution  awarded,, 
but  before  that  time  the  ship  and  cargo  were  sold*  The  mer- 
chants received  the  price  of  the  goods,  and  paid  freight  to  the 
master  pro  rata  itinerie^  and  havmg  caused  the  goods  to  be  in- 
sured, tfrought  an  action  against  the  insurers,  to  recover  from 
them  the  freight  so  paid  the  master.  The  Court  held  that  this 
r  payment  could  not  be  recovered  upon  this  insurance*     But 

\  Lord  Mansfield  said :  ^^  As  between  the  owners  of  a  ship  and 

cargo,  in  case  of  a  total  loss,  no  freight  is  due  i  but  as  between 
them  no  loss  is  total,  where  part  of  the  property  is  saved,  and 
the  merchant  takes  it  to  his  own  use.    In  this  case,  the  value  of 

<x)  Mbatt,  343. 
(<i)  Abbott,  349r 
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the  goods  W8»  restored  in  money^  which  is  the  same  as  the 
gDods^  and  therefore  freight  was  certainly  due  pro  rata  itinerisJ^ 
The  Copenhagen^  Mening  master,  was  the  case  of  a  neutral 
ship,  with  neutral  papers,  driven  in  time  of  war  by  stress  of 
weather  into  a  British  port»  and  seized  and  libelled  with  the 
cargo  in  a  Court  of  Admiralty  ;  the  neutrality  of  the  cargo  be- 
ing proved  before  proof  of  the  neutrality  of  the  ship  arrived^ 
the  cargo  was  restored  during  the  detention  of  the  ship.  A 
part  thereof  was  sent  injother  vessels  to  the  place  of  destina- 
'  tion,  and  the  residue  conveyed  to  London*  Upon  the  decree 
for  the  restdration  of  the  ship^  Skr  Win.  Scott  decreed  also, 
that  the  merchants  should  pay  freight  pro  rata  itineris  pe- 
ractt*  (by 

On  the  other  hand,  in  the  case  of  the  Swedbh  ship  IsabeUm 
yacobina^  (c)  Sovergren  master,  which  being  chartered  to  go 
from  Plymouth  to  JRadstorv^  (a  very  smaU  distance)  there  to 
take  a  cargo  of  pilchards  for  Venice,  sailed  for  Radstow^  and 
took  in  the  cargo,  and  proceeded  for  a  few  days  on  the  voyage ; 
but  meeting  with  bad  weather,  and  becoming  leaky,  returned 
to  Falmouth f  and  was  there  stopped  by  an  embargo  iteposed  on 
the  vessels  of  Sweden  ;  in  consequence  of  which  the  cargo  was 
taken  outy  and  restored  to  the  merchants  who  were  British  sub- 
jects. Sir  Wm.  Scott  decreed,  that  no  freight  was  due ;  but 
held,  that  if  auy  expenses  had  been  incurred  by  the  ship  on  ac- 
count of  the  cargo,  they  must  be  paid. 

The  case  of  Cooii  vs.  Jennings^  (d)  was  an  action  on  a  char- 
ter-party, dated  the  2d  of  August j  1796^  by  which  the  plaintiff 
let  his  ship,  the  Resolution^  to  the  defendant,  to  freight  from 
Liverpool  to  Wyburg^  and  back  to  Liverpool^  and  agreed  that 
the  master  should  take  on  board  a  cargo  t>f  salt  tilt  Wy burg  / 
.and  after  delivering  the  same  there,  should  take  on  board  a 

{b)  JMifuon,  1— 38r. 
(c)  Sobimon,  Hi^TT. 
id)  Abbotu  352. 
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cargo  of  deals ;  for  which  the  defendant  agreed  to  pay  him,  in 
full  for  the  freight  and  hire  of  the  ship,  £7  per  standard  hun- 
dred  for  deals  delivered  at  Liverpool^  the  freight  to  be  paid, 
one-fourth  in  cash  at  her  arrival,  and  the  remainder  by  an  acr 
ceptance  on  London^  at  four  months*  The  ship^  after  carrying 
the  cargo  of  salt  to  Wyburg^  took  on  board  there  a  cargo  of 
deals,  &c.  and  proceeded  on  h^r  voyage  for  Liverpool ;  but  be* 
fore  her  arrival,  was  wrecked  and  cast  on  shore,  by  reason  of 
which  it  became  necessary  to  put  the  cargo  of  deals  on  shore, 
which  said  cargo  so  unladed,  the  defendant  received  into  hid 
own  possession,  and  sold  to  his  own  use.  The  proportion  of 
freight  demanded  for  the  voyage  performed,  was  jf  800.  The 
facts  were  admitted  on  both  sides,  and  that  no  part  of  the  car- 
go was  conveyed  to  LiverpaoL  The  plaintiflf  did  not  contend, 
that  he  had  oflfered  to  convey  the  deals  thither,  nor  did  the  de- 
fendant assert,  that  he  had  required  him  to  do  so.  The  Court 
of  King's  Bench  decided,  that  the  plaintiff  could  recover  no- 
thing in  the  present  action.  Lord  Kenyan  said :  By  the  terms 
of  this  agreement,  the  defendant  engaged  to  pay  so  much  oa 
the  delivery  of  the  goods  at  Liverpool^  one-fourth  in  cash,  and 
the  remainder  by  an  acceptance  at  four  months ;  then,  at  what 
time  were  those  bills  to  be  dated  ?  We  do  not  sit  here  to  make, 
but  to  enforce  contracts ;  and  the  question  put  to  us  is,  whe- 
ther the  freight  is  to  be  paid  under  this  contract,  though  the 
ship  never  arrived,  but  was  lost  before  her  arrival  at  Liverpool? 
upon  which  I  cannot  bring  my  mind  to  doubt.  The  t:asc  of 
Lute  vs.  Lyde  is  very  dtsunguishable  from  th^  present*  What 
has  the  case  of  an  implied  contract  to  do  with  an  express  con- 
tract i  Lord  Cote  says,  eoepressttm  facit  cessare  taciturn^  Here 
the  partiep^re  bound  by  a  precise  agreement*  Then  it  is  sug"" 
gested,  that  we  ought  not  to  give  effect  to  this  contract,  be- 
cause it  is  unreasonable ;  but  we  are  to  decide  according  to  the 
contract  of  the  parties.  It  is  not  necessary  now  to  determine, 
whether  the  plaintiff  might  not  have  brought  an  action  of  as- 
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smnpsit;  it  will  be  time  enough  to  decide  that  case,  whenever 
the  question  arises.  But  here  the  question  is,  whether  or  not 
he  can  enforce  the  payment  of  money  under  this  contract,  not 
having  carried  the  goods  to  Liverpool^  and  the  defendant  only 
having  undertaken  to  pay  on  their  delivery  at  Liverpool;  in  an« 
sWer  to  this  action,  the  defendant  has  a  right  to  say  :  ^^  Non 
hmc  infmdera  vrni/*  The  other  justices  concurred  in  the  same 
opinion,  Mr.  yusiice  Lawrence  said :  ^  I  agree  with  the 
plaintiff's  counsel,  that  whether  the  contract  be  by  parol  or  un<> 
der  seal,  the  operation  of  the  law  is  equally  the  same.  ^  Whea 
a  ship  is  driven  on  shore,  it  is  the  duty  of  the  master  either  to 
lepair  his  ship»  or  to  procure  another ;  and  having  performed 
the  voyage,  he  is  then  entitled  to  his  freight ;  but  he  is  not  en* 
titled  to  the  whole  freight,  unless  he  has  performed  the  whole 
voyage,  except  in  cases  where  the  owner  of  goods  prevents 
him ;  nor  is  he  entitled  pro  rata^  unless  under  a  new  agree- 
ment. The  subsequent  receipt  of  these  goods  by  the  defendant, 
might  have  been  evidence  of  a  new  contract  between  the  parties ; 
but  here  the  plaintiff  has  resorted  to  the  original  agreement, 
under  which  the  defendant  only  engaged  to  pay  in' the  event  of 
the  ship's  arrival  at  Liverpool  The  event  has  not  happened, 
and  therefore  the  plaintiff  cannot  recover  in  this  form  of  ac« 
tion." 

When  it  is  known  how  much  depends  upon  the  wording  of 
the  contract  in  England^  this  decision  will  not  seem  strange, 
particularly  as  in  another  form  of  action,  or  in  a  Court  of  Chan- 
cery, the  plaintiff  would  have  had  his  freight  decreed,  pro  rata 
itineria.  Hjwever,  it  could  not  be  surplusage  in  the  charter- 
party  to  stipulate,  that  in  case  ihe  cargo,  or  'any  part  that  may 
be  saved  in  accident  or  storm,  should  be  received  by  the  mer- 
chant or  his  agent  at  any  other  than  the  port  of  delivery,  fbcight 
should  be  payable,  pro  rata  itineris  peractu  If  a  ship,  however, 
is  taken  before  the  voyage  actually  commences,  no  freight  is. 
due,  in  the  event  of  her  being  afterwards  ret^en. 
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'  In  the  case  of  Curling  vs.  Long^  (e)  the  ship  which  had  ta* 
ken  on  board  a  cargo  in  Salt  River  in  Jamaica^  at  a  very  great 
expense  to  the  owners,  (who  by 'the  usage  of  the  Weat-JbuBa 
trade,  fetch  the  cargoes  from  the  shore  at  the^  own  expense) 
and  had  actually  cleared  out  for  the  vbyage,  but  while  waiting 
for  convoy,  was  cut  out  of  the  river  by  two  French  privateers, 
and  being  afterwards  reuken,  was  carried  into  Port  Royal^ 
where  the  cargo  was  sold  under  an  order  of  the  Court  of  Ad- 
miralty, and  the  proceeds  thereof,  with  the  deduction  of  sal- 
vage, paid  to  the  merchants :  it  was  decided,  that  nothing  could 
be  claimed  of  the  merchants,  although  each  of  the  Judges  ex- 
pressly rei^ognized  the  rule  of  the  marine  law,  as  to  the  parti- 
tion of  freight  pro  rata  itineris  ;  the  court  holding  in  this  case, 
that  there  had  been  no  commencement  of  the  voyage,  and  there- 
fore no  freight  could  be  due ;  and  thatf  as  the  freight  was  by 
the  contract  the  only  remuneration  of  all  the  services  performed 
by  the  owners,  they  were  not  enutled  to  any  recompence  for  the 
expense  of  taking  these  goods  on  board.  In  other  countries, 
these  latter  costs  would  have  been  awarded  to  the  freighters  at 
all  events. 

A  ship  is  often  hired  by  charter-party,  to  sul  from  one  port  * 
to  another^  and  from  thence  back  to  the  first,  at  a  certain  sum 
to  be  pud  for  every  month,  or  other  period  of  the  duration  of 
the  emfdoyment.  If  upon  such  contract,  the  whole  is  one  en- 
tire voyage,  and  the  ship  saik  in  safety  to  one  port,  and  there 
delivers  the  goods  tp  the  merchant^  and  take^  others  on  board 
for  the  port  of  departure,  but  happens  to  be  lost  in  her  returiL 
thither,  nothing  is  due  for  freight,  although  the  merchant  has 
had  the  benefit  of  the  outward  vojrage ;  but  if , the  outward  and 
homeward  voyage  are  disdnct,  freight  will  be  due  for  the  p|x>-. 
portion  of  time  empldyed  in  the  outward  voyage.  Such  is  the 
law  in  EnghfuL    Five  ships  were  freighted  in  Englandt  for 

(e)  AhhotU  SGO.  / 
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Leghorn  and  CMta  Vecchia  and  batk  again  from  those  places.(/) 
They  all  performed  their  outward  voyage,  but  before  any  part 
of  the  homeward  cargo  wad  shipped,  they  idl  set  sail  and  came 
away  for  fear  of  being  taken  by  the  enemy^  who  intended  to 
surprise  them«  Two  of  the  ships  had  waited  for  their  jading 
the  whole  time  stipulated  by  their  charter-parties,  and  the  roas- 
ters had  made  their  protests  against  the  factors*  who  should 
have  laded  them.  The  Admiralty  adjudged  to  these  two«  their 
whole  freight.  Two  others  not  having  waited  the  stipulate^ 
time,  were  adjud^d  to  have  earned  no  freight,  although  they 
were  laden  outward.  The  fifth  also,  had. not  waited  the  stipu- 
lated titne,  but  ^  charter-party  contained  a  proviso,  that  if  she 
should  be  taken  dr  cast  away  on  her  return  out  of  the  StreighUj 
die  freight  outwards,  which  was  accounted  half^  should  be  paid ; 
and  that  half,  and  no  more  was  adjudged  tp  the  master.  It 
seems,  that  this  proviso  in  the  case  of  the  fifth  ship,  occasioned 
the  outward  and  homeward  voyages  to  be  considered  as  two 
distinct  voyages,  for  the  event  mentioned  in  the  proviso  had 
not  happened.  Such  was  also  the  construction  of  a  charter- 
party,  in  the  following  case.  Mackrel^  the  owner  of  a  ship 
called  the  Rtchard^  lying  in  the  river  Thames^  let  his  ship  to 
freight  by  a  charter-party,  dated  9th  of  March^  1 774,  to  SU 
mond  Sf  another^  by  the  month,  for  such  time  as  she  should  be 
employed  in  performing  a  voyage  from  I^ndon  to  Plymouth 
and  the  island  of  Grenada,  and  from  thence  back  to  London ; 
and  whereby  the  phtntiff  covenamed  ^  that  the  ship  should,  in 
pursuance  of  the  orders  cmd  directions  of  the  freighters,  their 
factors  or  assigns,  prosecute  and  perform  the  voyage  above- 
mentioned,  (the  dangen  and  perils  of  the  sea,  and  the  restraints' 
of  princes  and  rulers  excepted)  and  in  such  outward  and  home- 
ward voyage  shoidd  load  and  unload  all  lawful  goods ;  and  that 
his  ship's  company  and  boats  should  aid  and  assist  in  unloading 

(/)  Ahhtt,  361. 
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and  reloadiog  the  sud  ship's  fiargoes,  as  custonuury  at  the  Maud 
of  Grenada^  and  that  he  would  pay  all  pan  charges  and  pilot- 
age." The  defendants  covenantedf  ^  that  they  would  load  ani 
unload  the  said  ship,  and  give  the  master  proper  cupden  in  rea* 
pect  thereof;  and  that  the  ship  should  be  discharged  out  of  her 
sud  moothly  employ^  on  the  delivery  of  her  hoameward  cargo 
in  London ;  and  would  well  and  truly  pay  to  the  said  owner  aS 
the  rate  of  j^tlO  sterling  per  calendar  month  for  said  ship,  for 
all  such  time  as  said  ship  should  be  taken  up  in  performing  such 
voyage,  to  be  accounted  from  the  day  of  the  date  of  said  char-^ 
ter-party,  and  to  end  on  the  d^y  of  the  dischwge  of  the  home- 
ward cargo  at  'London  i  and  to  be  paid  one  third  part  thereof 

IT 

on  her  report  inwards  at  the  custom  housev^Lofubn,  and  the. 
remaining  part  thereof,  in  two  calendar  months,  then  next  foI« 
lowing*'!  The  ship  hereupon  took  in  goods  belonging  to  Simand 
8f  Hankey  at  London^  sailed  with  them  to  Plymouth^  and  there 
took  in  others  belonging  to  them,  and  from  thence  proceeded 
to  Grenada9  and  landed  the  cargo,  and  there  received  another, 
with  which  she  set  sail  for  London^  but  on  the  way  was  lost  ia 
a  storm.  -  The  voyage  to  Grenada  occupied  three  months,  and 
five  months  in  the  whole,  had  elapsed  before  the  loss  of  the  ship  s 
the  owner  claimed  the  freight  for  five,  at  all  events  for  the  three 
months ;  and  the  court  decided  that  freight  was  payable  for^ 
the  period  of  the  outward  voyage,  three  months.  Lord  Mans^ 
Jield  said,  *^  This  question  depends  upon  the  construction  of  the 
charter-party.  If  the  parties  have  expressed  their  meaning  de- 
fectively, the  court  must  be  guided  by  the  nature  of  the  thing* 
The  charter-party  puts  no  case  but  that  of  a  prosperous  voyage 
out  and  home ;  it  provides  for  the  freight  on  the  supposition 
that  the  shin  will  arrive  safe  and  report  her  cargo ;  no  provision 
is  made  for  any  other  case.  If  the  ship  be  cast  away  on  the 
coast  of  England,  and  never  arrive  at  the  port  of  London,  yet 
if  the  goods  are  saved,  freight  shall  be  paid,  because  the  mer- 
chant receives  advantage  from  the  voyage.  Thia  is  not  expres« 
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aed  in  the  chajler-paityy  bat  arises  out  of  the  equit3r  of  the  case. 
Freight  is  the  mother  of  wages,  the  safety  of  the  ship  the  mo* 
fber  of  freight:  that  is  the  general  rule  of  the  maritime  law. 
If  there  be  one  entire  voyage  out  aAd  in,  and  the  ship  be  cast 
away  on  the  homeward  voyage,  no  freight  is  due,  no  wages  are 
due,  because  die  whole  profit  is  lost ;  and  by  express  agreement 
Ae  parties  make  the  outward  and  homeward  voyage  one.  No- 
thing is  more!  common,  than  two  voyages :  wherever  there  are 
•wo  voyages,  and  one  is  performed^  and  the  ship  is  lost  in  the 
homeward  voyage,  freight  is  due  for  the  first.  Here  the  out* 
ward  and  homeward  voyage  are  so  called  in  the  charter-party. 
The  cargo  is  loaded  outwardst  and  the  owner  covenants  to  pay 
port  charges  on  the  outward  voyage.  The  whole  of  that  voy- 
age was  completed ;  port  charges  incurred  and  paid.  Nothing, 
however,  is  due  upon  the  homeward  voyage,  the  ship  might  be 
out  a  month."  (g) 

As  in  the  following  case  the  words  of  the  charter-party  were 
different,  a  different  construction  prevsdled.  By  a  charter-party 
dated  28th  ytUy  1794,  one  Pattiaon  master,  and  part  owner  of 
the  ship  WUHam  ^  Mary^  lying  at  Ltverpoolj  let  the  ship  to 
freight  to  Byrne  &P  otherA^  for  a  voyage  intended  from  lAver* 
pool  to  the  island  of  Madeira^  and.  from  thence  to  the  island  of 
Bartadoca f^nd  back  to  Liverpoolf  Greenoci  or  Bristol^  but  with 
liberty  for  the  freighters  to  order  the  said  vessel  from  Barbadoea 
to  any  other  island  in  the  West  Indies^  {Jamaica  excepted)  they 
paying  all  pilotage  and  port  charges,  incurred  thereby.  The 
master  was  immediately  to  take  and  receive  a  cargo  on  board 
the  vessel,  and  proceed  direct  to  Madeira^  and  deliver  such 
goods  to  the  order  of  said  freighters,  and  should  receive  on 
board  at  Madeira  such  other  goods  as  the  freighters  should 
there  think  proper  to  ship,  and  proceed  with  the  said  vessel  to 
Barbadota^  and  there  deliver  her  cargo,  and  there  again  take  on 
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board  a  cargo  from  the  freightersy  aod  proceed  direct  to  tlie 
port  of  Liverpool^  Greenock^  or  BrUtolj  and  there  deliver  th^ 
samef  and  so  end  the  $aid  intended  voyage.    The  freighters,  on 
their  part,  agreed  to  pay  to  the  defendant  in  full  for  the  freight 
and  hire  of  said  ship  for  the  said  voyage,  the  sum  of  £l^^»  lOs* 
per  calendar  month,  for  six  months  certain,  to  commence  io 
eight  days  after  she  was  ready  to  receive  the  cargo  at  Liverpool^ 
and  to  continue  until  she  was  discharged  at  Liverpool^  Greenock^ 
or  BrUtaii  together  with  two  thirds  of  the  amount  of  all  pilot* 
age  and  port  charges  that  might  accrue,  with  customary  pri- 
mage ;  payment  thereof  to  be  made  in  the  manner  following^ 
viz  :  £\SG»  10s.  xq  be  advanced  before  sailing  from  liverpool^ 
by  a  bill  at  3  month*  date,  and  what  cash  might  be  required  for 
the  vessel's  disbursements  and  port  charges  at  Madeirh  and  JBor- 
bmdoes^  to  be  paid  in  part  of  the  said  freight,  and  the  remainder 
of  the  said  freight  should  become  due  on  the  final  discharge  of 
the  said  vessel  at  Idverpool^  Greenock  or  Bmtolj  by  good  bills 
on  London  at  three  months  date.    The  day  of  computation  com* 
menced  on  the  7th  of  Au^^et^  1794.  and  on  the  lOdi  of  the 
month  the  ship  sailed  from  Liverpool  for  Madeira  with  a  cargib 
and  arrived  there  on  the  19th  ot  September »  and  discharged  at  that 
place  by  the  4th  ol  October^  as  many  of  the  goods  as  were  to  be 
delivered  there,  and  then  took  on  board  on  account  of  the  mer- 
chant, ninety  pipes  of  wine,  and  sailed  on  the  9th  al  October  for 
Barbadoes^  but  on  the  10th  of  November^  was  captured  on  her 
way  thither.    The  merchant  had  paid  j^l35,  part  of  the  freigU 
for  the  first  month,  and  also  the  ship's  disbursements  and  port 
charges  at  Madeira.     Pattison  now  claimed  in  the  present  suilf 
freight,  to  the  day  of  the  chip's  capture,  or  to  the  day  when  she 
Kad  completed  the  delivery  at  Madeirek^  or  freiight  for  the  gooda 
delivered  there,  at  the  usual  rate  of  conveyance,  aUowing  tho 
^135.    But  the  court  held  that  he  had  no  claim  whatever;  and 
Lord  Kenyon  said,  *^  The  plaintiff  refers  to  the  case  of  a  ship 
lost  at  Dover ;   but  in  that  case,  the  goods  came  to  die  mer- 
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chant's  hands,  and  the  owner  of  the  ship  might  have  provided 
another  ship  to  cany  them  to  London.  In  this  case^  by  the 
terms  of  the  contract,  the  freight  is  to  become  due  at  Liverpool^ 
and  therefore  it  cannot  be  claimed  before.  CByrne  Csf  others 
vs.  PatHaofuJ  (h)  (I) 

(A)  AMott,  364.  . 


(I)  A  vessel  was  chartered  from  Mw'Fark  to  8L  Domingo,  and 
back  to  Mw'Fork,  for  an  entire  aom  for  the  whole  voyage,  to  be 
paid  in  60  days  after  the  return  of  the  vessel  to  Mw^Fork,  On  ar- 
riving in  sight  of  8t.  Domingo^  the  vessel  was  turned  away  by  a  Bri- 
tish cmizer,  on  account  of  the  blockade  of  that  port,  and  she  f«tam- 
ed  to  ^/Vw'Fork  with  her  original  cargo,  and  the  owners  of  the  ves- 
sel refused  to  deliver  it  until  the  freight  was  paid.  In  trover,  by  the 
shipper  against  the  owners,  it  was  held  that  no  freight  was  due;  not 
the  whole,  because  the  voyage  had  not  been  performed  $  not  a  pr^ 
rata  freight,  because  there  had  been  no  acceptance  of  the  goods  at  an 
intermediate  port.  %  John.  Al  Fork  Bep.  596.  A  blockade  of  the 
port  of  destination  dissolves  the  charter-party,  and  all  claim  under 
it  is  gone. 

In  another  case  where  the  ship  was  to  perform  the  whole  vsyage 
ffir  an  entire  sum,  she  delivered  her  outward  caigo,  and  on  her  return 
with  the  homeward  caigo,  was  captured  and  carried  into  Jbttiguaf 
where  the  cargo  was  detained  for  further  proof,  subject  to  a  lien  for 
freight,  as  per  charter-party.  The  ship  returned  to  MW'Fork  with'* 
out  the  goods.  The  cargo  was  ordered  by  the  Admiralty  to  be  res- 
tored, but  neither  the  cargo  or  the  proceeds  ever  came  to  the  hands 
of  the  owners,  or  insurers.  In  an  action  for  the  freight,  it  was  held 
that  the  contract  was  entire,  and  as  the  ship  did  not  deliver  the  re- 
turn cargo  at  Mw-Fork,  no  freight  was  due.  2  JoAti.  JV*.  F.  Rep. 
S5S,  In  4  DtUl.  445 f  the  cargo  was  carried  to  the  destined  port,  and 
tendered  to  the  consignee ;  bA  tiie  government  ifdhsing  to  let  it  be 
landed,  it  was  brought  ba4iy||||^^d  that  the  owner  had  earned  his 
freight 
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The  disBolutioQ  of  contracts  of  this  nature,  lAay  take  place  by 
the  voluntary  act  of  the  contracting  parties,  or  from  ez^rinsick 
matter  happening  after  the  making  of  the  contract,  and  before 
its  completion.  Under  the  general  maritime  usage,  no  mer- 
chant can  require  to  have  his  goods  relanded,^  and  delivered  to 
him,  without  paying  the  whole  freight ;  other  statutary  laws* 
however,  allowed  but  half  freight  in  such  cases*  If  an  act  at 
the  time  of  the  agreement,  lawful,  becomes  afterwards,  and  be- 
fore the  performance  of  the  agreement  unlawful,  by  the  govern* 
ment  of  the  country,  the  contract  is  dissolved.  This  is  the 
case,  in  the  event  of  a  total  prohibition  of  commerce,  or  in  case 
of  hostilities  between  the  country  to  which  the  ship  or  cargo  be- 
longs, and  that  to  which  they  are  destined.  But  if  war  break 
out  between  the  place  to  which  the  ship  and  cargo  belongs,  and 
any  other  nation  to  which  they  are  not  destined,  notwithstand- 
ing the  additional  hazard  in  performing  the  contract,  yet  is  not 
the  contract  itself  dissolved ;  and  each  of  the  parties  must  sub- 
mit to  the  extraordinary  peril,  unless  they  mutually  agree  to 
abandon  the  adventure. 

Most  maritime  laws  are  undecided,  as  to  cases  in  which  the. 
ahip  by  the  breaking  out  of  a  war  becomes  belligerent  property, 
while  the  cargo  remams  neutral,  and  how  far  a  dissolution  of 
the  contract  can  in  such  cases  be  required.  The  charter-party 
in  iuch  case  is  clearly  dissolved,  and  the  merchant  may  have 
his  goods  relanded,  without  any  responsibility  for  the  freight  of 
the  contemplated  voyage.— Such  was  the  decision  of  the  Adnu- 
ralty  at  Buenos-Ayresf  in  the  case  of  the  FortunOy  the  8th  of 
February^  1808,  before  referred  to,  in  which  the  merchaiitwas 
at  the  further  charge  of  unlading,  and  the  decree  of  the  Ad- 
miralty was  afterward,  22d  of  February ^  aflirmed  by  the 
Junta. 

IS  the  government  of  the  country  lo  which  the  ship  and  car- 
go belong,  prohibit  the  ei|KNrtation  of  goods  of  which  the  car*, 
go  is  composedf  or  by  the  .agreement  is  intended  to  be  com- 
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posed.  Aibptt  (t)  Mijrs,  the  law  of  the  country  would  give  no 
damages  to  the  owner  against  the  merchant,  who  had  been  thus 
compeUed  by  the  law  of  the  same  country,  to  abandon  his  en- 
gagement. If,  on  the  other  hand,  a  merchant  hire  a  ship  to 
go  to  a  foi^ign  port,  and  covenant  to  furnish  a.  lading  there,  a 
prohibition  of  the  government  of  that  country  to  export  the  in- 
tended articles,  neither  dissolves  the  contract,  nor  idssolutely 
excuses  a  performance  of  it.  fTouiengi^  irtherM  vs*  Huh^ 
hard  J  (k)  But  the  master  in  such  case,  would  always  do  well 
upon  his  arrival  at  the  port  of  lading,  to  obtain  another  cargo 
if  possible  from  other  persons,  and  it  would  be  advisable  to 
stipulate  in  the  charter-party  an  indemnity,  in  the  event  of  the 
ship's  being  compelled  through  a  prohibition  of  the  trade,  to 
return  in  ballast.  If  the  master  is  informed  upon  the  ship^s  ar« 
rival,  that  the  merchant  is  unable  to  furnish  the  lading,  he  can- 
not by  waiting  the  time  appointed  in  the  charter-party,  charge 
the  merchant  with  the  demurrage.  ( Blight  iSothern  vs.  Page. J 

(0 

The  Dutch  ship  De  Jonge  Jan^  Ruyker  master,  was  char- 
tered by  a  Hamburg  merchant  for  Swedish  account,  to  proceed 
to  Gottenburg^  and  there  take  in  a  cargo  of  herrings  for  Ham' 
kurg.  llie  correspondent,  or  more  properly  the  principal  of 
the  Hamburg  merchant,Jrefused  to  deliver  the  cargo.  The 
master  remained  in  Gottenhutg  until  the  expiration  of  the  days 
stipulated  in  the  charter-party,  protested  on  account  of  dead- 
ireight,  and  departed  in  ballast  for  Dantzig^  where  he  took  in 
a  cargo.  The  claim  for  dead-freight  upon  his  return  to  Ham* 
htrg  was  resisted,  upon  the  ground,  that  the  Gottenburger  had 
procured  the  master  the  freight  received  at  Dantzigf  in  place 
of  the  freight  stipulated,  with  which  the  master  had  professed 
himself  satisfied :  The  Admiralty  on  the  4th  of  Juhf^  1765,  ad- 
mitted the  defence  as  sufficient. 

(0  vfMoff,  456. 
Ob)  Abbou,  457. 

(0  Mb99i;  4jr. 
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The  Prussian  Code  enacts :  That  when  the  master  has  pro<< 
tested  atk  account  of  dead  freight,  and  the  vessel  is  lost  upon 
'  thcf  return  voyage,  the  freight  is  notwithstanding  due.  (m)  The 
Swedish  code,  (and  we  think  unjustly)  provides  the  contra* 
ry.  (n)  It  is  advisable,  at  all  hazards,  however,  thatf  where 
the  master  is  induced  to  protest  on  account  of  dead  freight,  he 
should  transmit  duplicates  of  protest,  as  in  other  cases« 

It  is  haiardous  for  the  master,  in  the  event  of  his  being  una- 
ble to  procure  a  cargo,  to  involve  himself  in  litigation  with  the 
merchant*  It  is  his  best  course,  when  the  days  stipulated  have 
expired^  simply  to  note  a  protest  against  the  merchant,  and  pro- 
cure ijie  proofs  of  his  inability  to  obtain  any  other  return  freight 
at  the  port,  and  forthwith  depart,  as  has  been  heretofore  re* 
'    marked  at  large. 

In  the  case  of  Dunker  vs.  Sontag^  the  latter  had  chartered  a 
vessel  from  Dunkefy  upon  an  expedition  to  an  island  in  the 
*  Wiest'IfuSeSj  and  back*  again  to  AkofuU'  Upon  her  outward 
voyage  the  vessel  was  taken,  and  carried  into  the  JVest-IruRes 
by  the  EngKsh^  where  the  cargo  was  confiscated ;  and  the  ves- 
sel proceeded  to  the  pert  in  the  West- Indies^  where  she  was  to 
receive  her  return  cargo*  The  correspondent  informed  the 
masterf  that  as  he  had  received  no  consignment,  he  could  make 
no  returns.  The  master  hereupon  protested,  and  returned  to 
Altonoj  where  he  claimed  the  dead  freight  according  to  the 
proportion  of  West^India  products  which  the  ship  might 
have  held ;  to  which  die  defendant  replied :  that  he  had  been 
deprived  by  a  tAs  major  of  the  means  of  performing  his  con- 
tract,  and  was  not  answerable  for  accidents,  ficc  The  Admi- 
ndty  at  Akoeuh  Sth  of  May^  1806,  adjudged  the  fiill  dead 
freight,  with  costs  to  the  master,  and  the  Supreme  Court  at 
GliicAstadty  affirmed  the  decision  the  26th  of  November^  1806. 

A  similar  decision  was  had  in  the  case  of  Bahnsen  master 
of  the  Hope  vs.  Sontag  in  Altona^  the  24th  of  July^  1797, 
and  the  decision  affirmed  at  GlUcistadi,  the  25th  of  J^une^  1798. 

(m)  2-«  1741.  (•)  ^-5. 
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The  rule,  as  before  observed^  that  the  master^  when  he  can- 
not  procure  a  freight  at  the  port  according  to  the  charter-party, 
18  to  protest  agamst  the  non-compliance,  and  as  much  as  possi- 
ble avoid  liligatioti>  follows  from  the  nature  of  the  circumstan- 
ces,  that  all  objections,  which  the  correspondent  might  make  to 
the  unworthiness  of  his  vessel,  Sec.  could  be  most  effect ually 
determined  at  the  port  where  the  charter  party  is  executed,*  and 
for  which  the  return  cargo  is  destined.  In  some  colonial  and 
foreign  ports,  from  the  ravages  of  water-worms  and  the  enor- 
mous port  charges,  ships  cannot  remain  until  a  decision  upon 
.appeal  to  the  mother  country  can  be  made  out;  and  ^thus  the 
master  who  might  *not  abide  a  decision  from  the  courts  above, 
but  should  sail  upon  a  decision  in  the  first  instance,  might  sub- 
ject himself  to  many  unforeseen  mconveniencea,  arising  iVom 
the  judgment  of  a  foreign  court. 

The  ship  Hebe  of  Hamburgh  Harikop  master,  was  chartered 
by  a  Dantf  to  proceed  from  Tanning  to  the  Havana^  and  from 
thence  with  a  cargo  of  sugar  to  Hamburg.  Upon  the  outward 
voyage,  she  was  taken  by  a  French  privateer,  and  carried  into 
Samana  in  St.  Domingo^  having  two  invoices ;  but  was  there 
released,  and  arrived  at  the  Havana  with  her  cargo,  Which  the 
correspondent  abandoned  to  the  insurers  at  Hamburg  ;  and  re- 
fused a  return  cargo,  under  a  pretext,  that  the  vessel  was  un- 
seaworthy,  and  insufficiently  repaired  from  the  damage  which 
she  had  suffered  after  her  capture.  The  master  maintained  the 
seaworthiness  of  his  vessel,  and  submitted  to  a  legal  investigsH 
tion,  which  terminated  as  his  shipper,  the  President  of  the 
Board  of  Commerce  in  the  Havana  might  have  wished,  name- 
ly, that.the  vessel  was  unscaworthy ;  and  the  Court  in  the  Ha-- 
vanCy  hereupon  adjudged  the  correspondent  not  bound  to  fur- 
nish the  master  a  cargo,  and  the  charter-party  null  and  dissolv- 
ed. The  master  pfotested  against  this  judgment  without  any 
appeal  to  Madrid^  assembled  all  the  protestant  captains,  Ame* 
rican^y  DaneSj  and  Germans  then  in  the  port  of  Havana^  on 

57 
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board,  and  had  the  vessel  inspected  by  them,  who  declared  her 
sea-worthy^  and  gave  a  certificate  thereof;  whereupon  he  took 
in  ballast,  and  sailed  direct  for  Hamburg.  Upon  his  arrival 
there,  the  vessel  was  immediately  examined  by  the  sworn  port- 
wardens,  who  declared  her  sea-worthy,  and  certified  that  as  she 
had  sailed  direct  from  the  Havana  in  ballast  (with  which  a  ship 
b  known  to  sail  to  more  disadvantage  than  with  a  cargo)  she 
wouki  as  safely  have  conveyed  a  cargo  of  sugars  from  the  Ha^ 
vana  to  Hamburg.  Hereupon  he  claimed  dead  freight.  The 
defendant  fXcaded  exceptionem  ret  Judicata!^  and  rested  upon  the 
operation  thereof,  under  the  principles  of  the  Roman  law.  On 
the  part  of  the  plaintiiT,  we  argued  in  vain,  that  the  proceedings 
in  the  Havana  had  no  binding  force,  that  the  question  was  fair- 
ly cognizable  at  Hamburg' ;  that  therefore  an  appeal  to  Madrid^ 
was  equaUy  supererogatory » and  in  itself  impracticable ,  because 
the  vessel  not  being  coppered  would  in  the  mean  time  have  be- 
come completely  wormeaten,  and  the  master  for  want  of  credit 
would  have  been  compelled  to  sell  or  abandon  her  with  the 
crew,  particularly  as  by  the  then  prevailing  war,  all  intercourse 
between  the  Havana  and  Europe^  was  interrupted  ;  that  at  the 
period  when  the  Soman  law  wsis  in  force,  no  other  civilized 
nation  except  the  Roman^  existed^  therefore  the  operation  of  the 
reijudkatas  was  confined  to  municipal  decisions ;  that  even  in 
the  opinion  of  those  learned  in  the  Roman  law,  the  operation  of 
the  ret  judicata  upon  the  testimony  of  view  and  inspection, 
ceased,  when  upon  a  rehearing  and  revision,  the  incorrectness 
and  partiality  of  the  first  view  could  be  proved.  We  adduced 
the  testimony  of  a  respectable  Spamsh  advocate,  that  in  Spain 
as  in  France^  the  operation  of  the  rei  judicata  extended  only  to 
municipal  decisions ;  that  as  in  the  relative  connexion  of  na- 
tions the  jtta  talionis  was  die  first  principle,  a  Spanish  decision 
could  be  of  no  more  force  in  Denmark  than  a  Danish  decision 
in  Spain^  and  we  insisted  to  be  let  into  the  further  proof  of  the 
sea*  worthiness  of  the  vesseL 
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We  had,  moreover,  upon  their  arrival  ajt  Hamburgh  examined 
the  Danish  and  German  captains,  who  had  certified  to  the  sea* 
worthiness  of  the  vessel  in  the  Havana^  in  ptrpetuam  ret  memO'- 
riam^  and  produced  their  testimony.  But  it  was  adjudged  «c* 
cording  to  the  principles  of  the  Roman  law,  that  no  proof  was 
admissible  against  the  validity  of  the  judgment  in  the  Havana. 
We  had  never  before  so  forcibly  felt  what  Bruyere  remarks : 
*^  Une  belle  maxime  pour  le  pnlms^  utile  au  publkf  remptie  de 
raison^  de  sagesse  et  d^equit^^  ce  seroit  pr^cisHnent  le  eontradic'^ 
toire  de  ceile  qui  dit  que  la  forme  emporte  le  Jbnd  ;**  Mid  car 
prmcipal  consolation  was,  that  though  in  every  instance  we. were 
defeated,  and  unable  to  procure  a  cent  upon  appeal  to  the  laws ; 
that  yet  the  defendant,  (so  strong  was  the  force  of  truth*)  was 
extrajudicially  compelled  to  pay  more  than  half  the  dead  freight 
to  the  master,  who  still  prosecuted  his  suit  in  the  nature  of  a 
claim  for  damages,  sustained  upon  the  duplicate  invoices.  We 
should  conceive  that  this  example  of  which  many  more  are 
known  to  us,  must  sufficiently  explain  the  importance  of  th« 
masters  not  involving  himself  in  litigation  with  any  other  than 
the  freighter  himself. 

A  merchs^nt  of  Altona^  had  chartered  on  board  of  an  Ameri' 
can  ship,  about  100  tons  of  ship's- room^  for  the  conveyance  of 
neutral  goods  from  Tonning  to  Baltimore^  and  had  bound  him- 
self to  deliver  them  in  jfuiy  IS07.  The  freight  was  stipulated 
thus :    For  glass  and  small  wares  16  dollars  per  80  cubick  feet. 

Bremen  packages  &  linen,         24    •     -    -     do 

Fine  goods,    ••-•  32---      do 

l^e  master  having  received  no  goods  from  him,  at  the  time 
stipulated^  protested  against  the  non-delivery,  applied  for  other 
goods  under  the  Danish  provisions,  and  procured  a  cei^tificate 
from  the  ship's  broker  that  none  was  to  be  obtained,  and  there- 
upon claimed  dead  freight,  at  the  middle  rate  of  freight  with. 
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the  addition  of  15  per  ct,  average  ordinary,  and  primage.  The 
defendant  alleged  that  by  the  breaking  out  of  the  war^  his 
goods  had  ceased  to  be  neutral* 

The  court  refused  the  pUa,  and  he  hereupon  objected  that 
he  had  agreed  for  about  one  hundred  tons,  and  the  master  must 
have  been  content,  had  he  delivered  but  ninety  tons,  conse- 
quently must  be  satisfied  with  the  freight  of  ninety  tons.    To 
Uiis  it  was  replied,  that  as  little  as  freight  could  be  required  for 
one  hundred  and  ten  tons,  which  was  equally  ipcludpd  in  tb^ 
expression  circa^  could  the  same  be  restricted  to  ninety,  but 
thaty  according  to  all  jurists,  the  mesne  ajnount  was  to  be  taken. 
And  so  the  court  decided.     Upon  the  same  principle,  the 
amount  of  the  freight  had  been  claimed,  for  which  the  defen- 
dant tendered  the  lowest  rate,  according  to  which  the  freight  was 
adjudged.     Besides  the  abovcy  fifteen  per  cent,  average  ordinary 
and  primage  had  been  chargedf  which  the  defendant  refused  to 
pay,  alleging  that  no  per  centum  had  been  stipulated  for  such 
average  and  primage ;  that  the  first  had  never  occurred^  and  the 
other  was  a  mere  douceur  for  the  faithful  preservation  of  the 
cargo,  which  could  not  take  effect  here,  as  no  cargo  had  been 
laden.     To  this  it  was  answered,  that  average  ordmary  and 
primage,  according  to  present  maritime  usage,  were  accessor ia 
of  freight ;  that  they  were  regulated  by  the  wages  of  the  differ- 
ent  voyages,  as  well  as  if  expressly  stipulated,  and  that  in  the 
regulation  of  the  freight,  tacit  reference  was  had  to  such  usage ; 
that,  though  in  the  infancy  of  commerce,  primage  was  allowed 
the  master,  to  guard  against  the  hardships  of  a  winter  voyage, 
or  was  considered  as  a  gratuity,  yet  it  had  long  been  the  prac- 
tice, to  consider  the  per  centum  in  lieu  theteof,  as  a  part  of  the 
freight  which  the  merchant  was  to  pay,  as  the  ship,  at  all  events, 
must  incur  port  charges  and  other  averages  ordinary  in  sailing 
from  Tonjiing;  and  that,  therefore,  these  were  incident  to, 
and  were  included  in  condemnations  for  dead  freight.     And 
such  was  the  decision  in  this  case,  though  as  stated  no  per  cen- 
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turn  had  been  stipulated  upon  (be  *  one  l^undrfd  tpn^  freight^ 
In  the  above  case  of  Dunker  ys«  Sontqg^  |he  stipulated  per  cen^ 
tum^  for  avera^  ordinary  aQd  primage  wgs  likewise  allQwed, 
^s  incident  to  dead  freight* 

In  SngUmd^  an  embargo,  or  other  temporary  restniint  of  die 
government,  does  not  work  the  dissolution  of  a  contract  of  s|f« 
freigbtment*     This  subject  was  judicially  determined  there,  in 
the   case  of   Badletj  vs.  Chrke  £[  others,  (o)  The  plfuntifF 
brought  an  action  against  Clarke  &  others^  owners  of  the  ship  Po- 
mona^ for  not  carrying  goods  put  on  board  the  Pomonaf  at  Xi- 
verpoolf  to  be  conveyed  to  Leghorn^  the  dangers  of  the  seas  opiy 
excepted.    The  plaintiff  had  paid  £^^7*  18s.  for  insurance  pf 
the  goods  for  the  vo}rage.     The  ship  sailed  from  Uverpooly^nd 
by  permission  put  into  Falmouth  on  the  30th  of  yttnej  1796,  to 
wait  for  convoy.     While  she  waited  there  for  that  purpose,  by 
order  of  the  King  in  Council,  an  embargo,  dated  37th  ^uly^ 
1 796,  was  l^d  on  all  ships  bound  to  Leghorn^  because  the  French 
were  at  that  time  in  possession  of  Tuscany^  to  which  dukedom 
Leghorn  belonged.    On  the  23d  of  August  following,  another 
order  in  council  was  issued,  allowing  vessels  in  the  situation  of 
the  Pomona  to  return  to  their  ports  of  lading,  and  land  and 
store  their  cargoes  there  under  certain  regulation^.     In  the 
month  of  Auguttt,  1798,  and  not  before,  the  Pomona  left  Fal^ 
mouth  without  the  consent  of  the  plaintiff,  and  returned  to  Liver" 
poolj  where,  after  some  dispute,  the  plaintiff  received  the  goods 
without  prejudice  to  the  question,  whether,  under  the  circunfi-^ 
stances,  the  defendants  were  excused  for  the  non*perform»nce 
of  their  contract.    On  the  24th  of  October j  1 798,  the  embargo 
was  taken  off.  At  the  trial,  the  plaintiff  ob,tained  the  verdict  of  a 
jury  forthe  amount  of  the  charges  of  insurance.  The  right  of  the 
plaintiff  to  recover,  was  afterwards  solemnly  discussed  in  the  court 
of  King's  Bench,  and  the  court  was  of  opinion,  that  the  embar- 
go  did  not  dissolve  the  contract,  being  only  a  temporary  res- 
traint, and  that  the  plaintiff  had  a  right  to  recover.     Before  the 

(o)  Mbott,  408. 
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commencement  of  the  transaction  between  the  parties,  all  inter- 
course with  countries  Under  the  government  of  the  French^  du- 
ring  the  then  existence  of  hostilides  between  France  and  Eng^ 
land  had  been  prohibited  by  act  of  Parliament ;  but  this  prohi- 
bidon  was  held  to  be  also,  only  temporary  with  respect  to  Leg^ 
hom^  and  consequently,  not  to  alter  die  case. 

But  if  an  embargo  is  imposed  by  the  government  of  the  coun- 
try, of  which  the  merchant  is  a  subject,  in  the  nature  of  repri- 

« 

salsy  and  partial  hostility  against  the  country  to  which  the  ship 
belongs ;  the  merchant  may  put  an  end  to  the  contract,  if  the 
object  of  die  voyage  is  likely  to  be  defeated  by  the  delay.  Thus, 
a  Swedish  ship  had  been  chartered  by  a  British  merchant  to  go 
from  London  to  St*  MichaePa  for  a  cargo  of  fruit,  which  hav- 
ing  sailed  on  the  voyage,  was  driven  back  by  contrary  winds, 
and  forced  into  Ramsgate  harbour^  and  there  stopped  on  the 
15th  pf  Jatiuary^  1801,  by  the  embargo  imposed  on  all  «S'tc;^- 
dish  vessels ;  upon  which  the  merchant  applied  to  the  captain 
to  give  back  his  letters  of  advice,  who  declined  to  do  so,  and, 
who  soon  after  the  embargo  was  taken  off  in  June  following, 
(^red  to  proceed  on  the  voyage,  but  was  directed  by  the  mer- 
chant not  to  do  so,  as  the  season  for  shipping  fruit  was  then 
passed.  The  Court  of  Common  Pleas  held  that  the  master 
could  not  maintain  an  action  against  the  merchant  for  the  non- 
performance of  the  contract ;  a  British  subject  would  other- 
wise sustain  the  evils  that  the  government  of  his  country  in- 
tended to  inflict  on  foreigners.  Upon  the  same  principle  in 
1803»  it  was  decided  by  the  King's  Bench,  in  the  cases  of  Fur- 
tado  vs.  Rogers^  Kellner  vs.  Le  Mesuriery  and  Brandon  vs.  Cur- 
Rng^  (J>)  that  the  insurer  is  not  answerable  for  a  loss  happening  to 
an  enemy  by  British  capture  in  a  course  of  hosdlities,  whether 
existing  at  the  time  of  the  insurance,  or  taking  place  afterwards. 
In  the  case  of  the  Swedish  ship  Isabella  Jacobina^  Sovergren  {f) 
master*  the  ship  was  freighted  under  a  charter-party  to  go  from 

0>)  Abbottt  460.  (g)  i»Wew»  460. 
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Plymouth  to  Rudstow^  there  to  take  a  cargo  of  pilchards  to  Te* 
nice*  She  had  been  out  but  a  few  days  from  Radstaw^  when 
she  met  with  bad  weathej:,  and  became  leaky,  and  returned  to 
Falmouth^  where  she  was  deuined  under^  the  SwedUh  embargo. 
Upon  these  grounds,  and  the  short  time  the  ship  was  at  sea^  and 
the  impossibility  of  the  cargo  awaiting  the  raising  of  the  em- 
bargo, no  freight  was  decreed,  (r) 

A  merchant  in  Hamburg  had  chartered  the  Hamburg  ship 
Retheratteg^  in  Aprils  1813,  at  the  time  Hamburg  was  in  the  pos- 
session  of  the  Rusnans^to  convey  a  cargo  of  grain  tb  LondorU 
The  vessel  had  proceeded  but  a  few  miles  down  the  Elbe^  whea 
the  expeditioir  proved  hazardous,  from  the  occupation  of  the 
Hanoverian  banks  of  the  Elbe  by  the  French;  and  a  Danish 
officer  at  Blanienese  (while  the  Danish  authorities  were  yet  in- 
terested for  the  preservation  of  Hambufg^orAtrtd  her  with 
other  Hamburg  ships  to  Aitona.  Upon  his  arrival  there^  th^ 
master  advised  the  freighter,  that  the  grain  was  becoming  warm 
in  the  vessel ;  upon  which  the  shipper  endorsed  the  bill  of  la- 
ding unconditionally  to  a  merchant  in  AJtona^  who  required  the 
master  to  discharge  the  cargo*  The  master  claimed  under  the 
Danish  law,  {s)  the  whole  freight,  the  voyage  having  commen- 
Qed  and  referred  to  the  similar  provisions  in  the  Hanseaticy  {t) 
and  the  Code  de  Commerce,  {u)  The  defendant  tendered  one 
eighth  of  the  freight,  and  denied  the  application  of  the  law,  be- 
cause the  vessel  had  not  been  at  sea,  because  no  vis  major  had 
actually  intervened,  ^and  the  nature  of  the  cargo  required  it  to 
be  unladen ;  and  because  the  cargo  might  still  pass  out  of  the 
Elbe^  but  not  the  ship.  The  Court  at  Altona,  and  indeed,  as  the 
judgment  expressed,  ex  asquo  et  bona^  awarded  half  freight. 

The  freight  is  properly  payable  where  bulk  is  broken.  (9) 

(r)  Robhuon,  4^77. 

(t)  4-.3— 22.  {#>  3-17.  («)  Art  293  and  299. 

(v)  LubitcheM  Seerecht  L.  6  Tit  1^12. 
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The  freighter,  according  to  the  Consulate  (because  at  the 
]|^riod  of  Its  origin,  merchants  generally  accompanied  the  expe- 
dition,) was  not  held  responsible  for  the  freight,  if  He  was  ta- 
ksti  ill  before  the  voyage  commenced,  and  gave  timely  notice 
thereof  to  the  master ;  and  if  he  died  before  the  voyage  com- 
itienced,  his  heirs  were  acquittM  of  the  contract,  (xc;) 

With  regard  to  the  whole  doctrine  of  freight,  and  the  pay^ 
tneht  thereof,  the  usages  of  trade,  are  to  be  consulted ;  and  it 
is  obsetvable  ih  many  of  the  cases  before  cited,  that  even  the 
English  House  of  Lords,  previous  to  any  decision  involving 
the  cujstote  of  merchants,  inform  themselves  of  such  usage  by 
the  examinatioti  of  merchants  at  the  bar  of  the  House,  (^) 

By  the  Spanish  (^)  imd  French  laws,  the  master  has  a  lien  for 
foutteen  days,  upon  goods  delivered,  if  they  are  in  possessidb 
of  the  receiver ;  and  if  the  consignee  fail  within  the  fourteen 
daj^,  the  master  becomes  si  preferred  creditor.  Dr.  Hasche  is 
of  opinion  that  dead  freight  has  no  such  preference  in  Samburg^ 
because  as  he  remarks,  the  privilege  is  grounded  upon  the  right 
of  retainer,  (z)  In  France^^  the  master  may  not,  as  b  generally 
the  practice,  retain  the  goods  for  his  freight;  but  he  may  require 
that  they  be  deposited  with  a  third  person. 

In  large  pons,  brokers  generally  are  entrusted  with  the  col- 
lection of  freights  and  are  bound  to  the  master  del  credere ;  and' 
if  they  are  compelled  to  sue  for  it  after  the  departure  of  the 
vessel,^  in  Altona  and  Hamburgh  they  require  no  authenticated 
power,  But  have  a  mandatum  prcMumptum* 

(w)  CeruuUne  Cap.  259  h  260. 

(x)  Jibbottf  p.  209.  (y)  Ordenuiza  de  BilbM^  18—30. 

(;)  Dr.  BdtchtU  Cominentar,  2d  Vol.  pag.  133. 
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W  THE  SHIP'S  PAPERS,  HAVING  RELATION  TO  THE  CARGO ;  AND  ' 

OF  THE  SHIFS  PAPERS  IN  GENERAL. 


'Bot/ki  of  tfouial  Sctetnct. 

Oer  wahlinatruirtc  Schtffer^  with  other  works  of  the  same  class 
before  referred  to, 


fhefbrniiof  babof^laduig^oharttt^iMiiie^iMiiifeitg,  ttkloUier  pM^en 
nf  lidmg.  Beadei  tkete,  Hiibner  and  Marshall,  quoted  ia  the  fifth  chapter  of 
the  fint  book,  majr  be  eooaolted. 

The  farther  prooft  of  proper^  in  the  eargo  required  in  cases  of  capture,  and  the 
papers  called  for  in  EngHah  prize  courts,  are  to  be  found  in 

Fortnulare  instrumentorum^  or  a  formulary  of  authentic  instrU" 

ments^  writs  and  standing'  orders^  used  in  the  High  Courts  of 

Admiralty  of  Great  Britain  of  Prize  and  Instance.     Perused 

and  afif  roved  as  correct  by  Sir  Jamls  Ma^rriott,  late  Judge 

.  of  said  Courts.    London^  1802. 

Rxht  def  NeutraHtai,,  oder  von  den  gegenstitigen  Pfiichten  neu" 
traler  und  krieg-fUhrender  Machte.  From  the  Jtalian  of  G ali- 
ANi,  translated  by  K.  A.  Caesar.  2  vol.  Letpzigy  1790. 

Du  commerce  des  neutres  en  terns  deguerrcm  Traduit  de  rjt alien 
de  Lampredi  par  jAcquEs  Peucuet.     Paris^  1802. 

Droit  maritime  de  PEuropty  par  M.  D.  A.  Azuni.  2  Tomes. 
Paris  y  1805. 

All  these  authon  recommend  shnplifieation,  and  a  liberal  constnietioa  of  the 
ship's  papers.  The  first  in  the  10th  chapter  of  the  fii^t  book.  vol.  2.  Ijunprfdi 
in  §  IS ;  and  Axmi^  in  §  IS  of  the  4th  article,  chap.  3  toI.  S. 
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Strictures  on  the  necessity  of  inviolably  maintaining'  the  naviga^ 
tion  and  colonial  system  of  Great  Britain^  by  Lord  Shei- 
FIELD...  London^^X^OSm 

Contain  in  the  10th  ohapter,  a  Tiew  of  the  EngrK$h  tyatem  of  lifiensey  with  whioli 
the  author  prafeaeess  himaelf  disaatisfied.  The  later  proceedinga  of  tarUameni, 
are  to  be  foood  in  the  /(mrno/of  the  Debatet  tfFtaiiammt. 


X  HE  Papers  of  lading  in  the  general  conveyance  of  merchan- 
dise, consist  (on  board  of  Danish  vesseb)  properly  of 
a*  The  bills  of  lading. 

b.  In  time  of  war,. of  the  separate  certificates  of  the  special 
shipments. 

c.  Of  the  general  certificate  of  lading. 

d.  Of  the  manifest. 

e.  Of  the  invoices,  which  do  not  always  accompany  the 
vessel. 

f.  Of  the  charter-party.— -Of  these  papers, 

a.  The  bill  of  lading  is  the  most  important.  Of  its  legal  re- 
lations, we  have  heretofore  said  all  that  is  necessary. 

In  actions  of  insurance,  and  cases  of  prize,  this  document  is 
the  most  important  proi)f  of  property,  and  as  such  is  generally 
too  inconsiderately  dealt  with.  Mere  intermediate  agents  fre- 
quently undertake  to  execute  them  in  their  own  name.  They 
are  generally  found  in  printed  forms,  and  since  the  French  dis- 
cussion  relative  to  the  Danish  ship  Friede^  (a)  we  would  re- 
commend the  precaution  of  inserting  particularly  the  name  and 
nationality  o^he  owner ;  and  of  having  them  properly  signed 
by  the  shipper  and  master,  according  to  the  French  adjudica- 

(o)  H^ndbuch  dei  Seeiechtesy  3d  vol.  p.  360. 
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tioQ  in  the  case  of  the  Freundschafi^  Friederichsen>{b)  (1).  It 
ifl  likewise  to  be  recommended,  that  the  master- should  be  cir-* 
cumstantiaily  instructed  by  the  owners  ;  as  the  bill  of  lading  is 
v>:rified,  and  the  proof  of  property  in  English  courts,  supported 
upon  his  oath ;  and  any  pretence  of  ignorance  on  his  part, 
most  frequently  leads  to  the  requisition  of  further  proofs^  and 
perhaps  to  condemnation.'  In  the  bill  of  lading  of  the  Russian 
ship  Apollo^  BoUcher  master,  hemp,  the  property  in  question, 
was  only  described  at  large,  as  ^^  neutral  property •** 

Sir  Wm.  Scott  observed,  {s)  ^<  That  is  not  sufficient  to  express 
its  tide  to  the  privilege  which  it  claims.  If  it  belonged  to 
merchants  of  any  other  country,  exporting  articles  of  this  des- 
cription, and  not  the  produce  of  their  own  country,  it  would  be 
contraband.    The  captors  had  only  the  ma9ter's  representation, 

(h)  Handbuch  des  Seerechtes,  2d  vol.  p.  348. 
(c)  Robinaon,  4—165. 


(1)  This  refers  to  the  former  practice  in  France^  of  ccmdemning 
ship  and  cargo,  from  the  mere  circumstance  of  the  master's  not  sign- 
ing his  own  bills  of  lading  which  he  may  have  on  board.  The  ship 
in  question  had  on  board  two  bills  of  lading  relating  to  the  whole 
cargo,  deliverable  to  the  order,  and  for  account  of  N.  N.  in  MipUsf 
the  destination  stated  to  Hamburg  and  consigned  to  N.  N.  merchant 
in  Hamburg.  They  were  signed  by  the  consignor,  but  not  by  tha 
master,  and  had  endorsed  a  certificate  of  the  Danish  consul  general, 
at  ^apleSf  attesting  that  the  goods  th^reip  named,  were  the  sole  pro- 
perty of  the  said  N.  N.  as  appeared  by  legal  and  proper  documents 
produced  to  him.  The  French  consul  at  Carihagena^  pronounced 
these  hills  of  lading  void,  and  condemned  the  vessel  and  cargo ;  hol- 
ding that  the  endorsed  certificate  of  the  Danish  consul  general, 
could  not  supply  the  want  of  the  master's  signature;  and  that  the 
certificate  in  itself,  was  irrelevant  to  prove  the  neutrality  of  the  pro- 
perty. Handbuchj  loc%  cit. 
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and  that  not  upon  oath,  and  not  supported  by  the  ship's  papen«f 
Considering  that  it  is  not  an  indiiFerent  article,  that  it  is  abso-* 
lutely  necessary  that  the  property  should  be  stated,  to  entitle  it 
to  be  considered  as  innocent,  and  that  no  sufficient  account  it 
given  of  the  property,  I  think  it  is  a  case  for  further  proof.'*  / 
In  a  period  of  foreign  war,  the  bill  of  lading  is  supported  by 
b.  A  budget  of  certificateSf  i.  e.  attestations  upon  oath,  that 
the  goods  laden  are  for  account  of  ■,  or  that  they  are  neu* 

tral  property,  and  these  are  translated  into  the  language  of  the 
principal  belligerents^  and  subscribed  by  their  ministers  or  con- 
suls, at  the  port.  This,  sometimes,  is  a  mode  of  preventing  de- 
tensions  at  sea.  In  Prize  Courts  such  certificates  are  not  regard- , 
ed ;  and  they  are  as  the  letters  of  indulgence  in  the  times  of 
Tetzel^  an  exaction  of  the  French  and  other  consuls,  without 
any  real  advantage.  Sh  Wm.  Scott^  in  the  case  of  the  Eendragt^ 
Bonker^  remarked  in  regard  to  them, "  That  the  court  could  ne- 
ver admit  such  a  priori  certificates  to  be  any  proof  of  the  real 
property."  (rf) 

The  ^ule,  that  that  which  a  publick  officer  attests  in  his  offi- 
cial character,  is  entitled  to  credit  both  in  and  out  of  cburt,  is 
a  rule  upon  which  the  facilities  of  intercourse,  and  the  mutual 
confidence  of  nations  materially  depend ;  and  it  is  only  of  late 
years,  that  it  has  become  a  source  of  profit  and  emolument  to 
Hit  ministers  and  consuls  of  a  nation  at  foreign  ports,  to  legal- 
ize as  it  may  be  termed,  the  credit  of  a  publick  seal,  a  practice 
unconformable  to  the  wholesome  rule  :  locus  regit  actum.  In 
voyages  to  distant  ports  during  the  last  war,  it  became  usual  in 
the  ports  of  the  Elbe^  to  arrange  the  certificates  in  the  form  of 
English  affidavits  for  further  proofs,  to  anticipate  the  case.  A 
committee  of  English  maritime  jurists  had  projected  a  form, 
with  a  view,  as  far  as  possible,  to  preclude  all  mental  reserva- 


(d)  Mobinson,  l*-25.    Merkwurdige  Entscheidungen  der  PriBen-Geriehte, 
pa|(f  57. 
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tkms  of  property  upon  oativ    See  the  same  more  particularly 
set  out  in  the  work  referred  to*  («) 

In  the  place  of  this  confusion  of  documentB,  the  treaties  of 
nations,  or  some  equivalent  arrangement  between  maritime 
powers,  should  provide  a  legal  and  conventional  form  of  en- 
dorsement on  the  bill  of  lading,  with  the  proper  official  attests* 
tion,  and  seal  of  the  officer  making  such  endorsement,  perhaps 
thus  :  <^Tfae  truth  of  the  contents  of  the  within  sworn  before 

«e ^"CO 

The  period  must  arrive,  when  every  government  will  appre** 

fciate  properly  the  importance  of  commerce,  and  such  proposi- 
tions will  not  then  be  passed  over  and  neglected. 

c.  The  general  certificate  of  lading.  This  /document  in  Deri'* 
mark  is  founded  upon  treaties ;  and  is  granted  by  the  govern- 
ment  upon  the  production  of  the  bill  of  lading,  and  the  accom- 
panying manifest,  and  expresses  in  the  Latin  language,  that 
no  contraband^  or  property  belonging  to  the  belligerents^  is  iaden 
on  board  of  the  vesseL 

d.  Then  follows  the  Manifest.  This  document,  made  up 
generally  by  the  ship's  broker,  from  the  contents  of  the  bills  of 
lading,  contains  a  specification  of  the  nature  and  quantity  of  the 
cargo  laden,  and  is  generally  attested  officially,  and  in  some 
countries  notarially.  The  prize  laws  seldom  mention  this  pa- 
per ;  nor  is  it  general ;  but  yet  of  essential  importance  in  case 
of  search,  as  well  for  beUigerents,  as  for  neutrals  in  procuring 
a  speedy  dismissal.  It  is  usual  to  require  it  at  the  custom 
house,  {g)  Marshall  calls  this  document  Sea-Utter  or  Sea^ 
brief.  W  (}) 

(e)  Formulsre  tiurtroineiitoruni,  by  Sir  Jamet  Marriott^  London  1803,  p.  1. 
(/)  HandbucK  3cL  toI.  p.  23. 

(jt)  S-wedi^ehei,  Seerecht,  3-^.  FremricheMf  Seerecht,  3— §  1667.  Riu- 
uehesf  Seerecht,  Art.  139. 

(A)  Vol.  1.  p.  317.  (0  QC?  W*  ante,  p.  66,  note. 
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Here  follows : 

e.  The  invoice.  This  document  is  more  frequendy  called 
for  in  prize  courts ;  though  in  the  nature  of  commerce  it  is  not 
essential  whether  it  accompanies 'the  goods,  or  is  forwarded 
otherwise.  It  is  not,  hdwever,  so  absolutely  necessary  as  the 
hill  of  lading.  It  contains  the  particulars  and  prices  of  each 
parcel  of  goods,  with  the  amount  of  duties  and  other  charges 
thereon,  and  is  transmitted  by  the  shipper  to  his  factor  or  con- 
signee. It  is  an  important  paper  at  the  custom-house.  The 
Damsh  government,  which  had  been  so  frequently  deceived  in 
the  1  per  cent,  transit  duty,  which  was  required  upon  the  va« 
lue  of  goods  passing  through  Tonning^  provide4,  that  the  in- 
voice should  be  contrasted  with  the  price-current  of  the  port 
of  lading,  that  such  frauds  might  be  thereby  detected.  Many 
invoices  were  thus  declared  fabricated,  although  they  contained 
the  actual  price  at  which  the  goods  had  been  sold,  from  having 
perhaps  lain  some  time,  or  being  ordered  immediately  from  the 
manufactories,  or  procured  perhaps  at  an  unusual  low  rate. 
The  Supreme  Court  of  Silesia^  however,  reversed  all  decisions 
in  cases  where  it  could  be  proved,  that  the  price  at  which  the 
goods  had  been  bought,  was  bona  fide  given  in  the  invoice. 
The  French  prize  regulations  have  frequent  reference  to  the 
invoice,  and  \o  avoid  difficulties  in  case  of  capttire,  care  should 
be  observed^  that  it  appear  without  erasures,  (k)  Boucher  ob- 
serves,  that,  in  East  and  WesUlndia  voyages,  an  invoice  should 
necessarily  be  on  board  ;  but  does  not  refer  to  any  law  upon 
the  subject ;  and  very  apdy  recommends^  that  no  ship  should 
be  detained  for  want  of  an  invoice.  (/) 

Further  to  the  papers  of  lading  belongs, 

U  The  Charter  party.    Of  this  we  have  already  treated  in  the 
second  chapter  of  this  book ;  and  it  were  desirable,  that  every 

{fe)  Handbach  des  Pnctiachen  Seerechtes,  2d  vot.  p.  3S3> 
(/)  IntHttOiwi  au  drut  Maritime,  p.  475.  §  1867. 
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relation  of  merchant  and  freighter,  the  private  understanding 
with  regard  to  dead-freightf  recapture,  unexpected  detensipna 
for  convoy,  and  other  cases  there  mentioned,  might  be  incorpo- 
rated with,  and  inserted  in  this  document.  Next  to  the'bill  of 
lading,  it  is,  in  regard  to  prize  regulations,  the  most  essential 
paper.  It  is  evident,  that  in  conveyance  by  general  ship,  no 
*  charter-party  can  be  on  board,  and  yet  in  later  prize  regula- 
tions, the  want  thereof  has  been  alleged  as  good  ground  for 
seizure,  without  any  exception.  Uncertainties  of  this  nature, 
we  hope  may  never  occur  agaiq,  and  we  could  wish,  as  we  have 
often  before  observed,  to  see  the  French  principle  in  this  res- 
pect, universally  prevail :  (m)  **  That  the  non-existence  or  want 
of  a  paper  on  boards  may  be  supplied  by  any  other^  that  estab" 
iishes  the  neutrality  of  the  cargo^*  And  so  the  English  princi* 
pie :  ^^  That  the  decision  in  prize  cases  is  not  to  depend  upon 
the  form  of  the  papers^  but  the  substance  of  the  case^  particu* 
lar/y  when  the  evidence  of  the  creWj  or  other  equivalent  testis 
mony  is  opposed  to  it.** 

Among  the  ship's  papers  relatively  important,  is  the  custom* 
house  clearance,  {n)  This  document  refers  to  the  destination  of 
the  vessel.  If  the  passport  or  other  document  contains  a  deS' 
tination  different  from  one  which  the  ship  pursues,  or  if  a  course 
to  a  place  of  destination  becomes  necessary,  which  is  likely  to 
create  suspicion,  this  or  some  other  authentick  document  should 
distinctly  refer  to  it. 

In  the  case  of  the  Nancy ^  Knudsen  master.  Sir  Wm.  Scott 
observed :  {o)  ^^  I  do  not  say,  that  a  false  destination,  is  in  all 
cases  to  be  considr^red  as  a  fraud  of  the  most  noxious  nature  : 
it  is,  however,  in  all  cases,  a  departure  from  good  faith,  where 
it  is  not  the  e£Fect  of  an  absolute  necessity  ;  as^  in  the  case  of  a 

(m)  Handbuch,  3d  toI.  p.  290. 
(n)  Code  de  Commerc^^,  2?6. 
^9)  3  MMnnUf  p.  12i. . 
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neutral  dettrtag  out  from  a  port  of  a  belligerent,  to  some  port 
of  his  enemy ;  in  which  case  the  policy  of  n&ost  countries,  com- 
pels the  neutral  to  clear  out  for  some  neutral  port ;  but  it  is  a 
departure  from  good  faith,  under  very  different  degrees  of 
malignity ;  if  the  cargo  is  perfectly  innocent,  the  fraud  is  of  a 
leas  injurious  nature." 

The  American  ship  Marsy  Murphy  master,  was  taken  on^a 
▼oyage  from  Amsterdam  to  Batavia^  though  all  the  ship's  pa- 
pers described  Baltimore  to  be  her  destination.  Sir  Wm.  Scott 
said,  *^  The  destination  is  a  fact  so  proper  to  be  known  for  eve- 
ry purpose  of  justification  to  the  belligerent  cruizer,  and  of  con- 
venience and  protection  to  the  neutral  claimant ;  that  if  the  voy- 
age is  changed  from  the  original  intention  before  the  ship  sailSf 
it  should  be  notified  in  the  ship^s  papers ;  and  not  be  left  to 
be  disclosed  only  by  a  private  letter  on  board,  whilst  a  different 
voyage  remains  standing  in  all  the  papers,  which  describe  it  as 
a  voyage  to  Baltimore^  though  I  must  believe  it  never  was  in- 
tended that  the  vessel  should  go  there."  And,  on  account  o^ 
such-  false  representation,  further  proof  was  denied  the  claim- 
ants, (p) 

We  have  before  observed,  that  it  is  erroneous  to  require  that 
the  passport  should  contain  the  destination.  •  In  the  case  of  the 
Swedish  ship  ^intusj  Lutzman  master,  the  passport  was  ad  mare 
occidentak  et  ulterius^  and  upon  the  same  voyage  the  ship  had  ar- , 
rived  twice  2it  Alicante;  Portalis  remarked,  (y)  **  No  law  has  pro- 
hibited adventuring  voyages  (avanture)  to  neutrals  in  time  of  war; 
for  the  neutrality  of  a  nation,  which  as  regards  herself  is  a  con* 
tinuation  of  peace,  must  guarantee  to  such  nation,  all  the  ad- 
vantages of  such  condition." 

Besides  the  above,  in  insurance  and  prize  cases,  the  written 
instructions,  if  any,  to  the  supercargo,  are  of  the  first  impor- 
tance ;  and  the  shipper,  in  relation  to  both  these  branches .  of 

(p)  KoUfuonf  6-^.  86. 
(q)  Hftndbach,  1— p*  55i. 


Chap.  4.         ,  IN  GENERAL.  305 

inariume  law,  cannot  be  too  cautious  in  framing  them,  so  as  to 
balBe  the  strictest  scrutiny ;  t&  guard  against  any  violation  of 
« his  obligation  to  his  insurersy  or  the  duties  enjoined  on  him  by 
the  prize  regulations.  In  the  case  of  the  Swedish  ship  Concor* 
iSay  Wise  master.  Sir  Wrm  Scott  remarked,  (r)  upon  the  mas- 
ter's withholding  his  instructions  until  the  time  of  his  examina- 
tion :  ^*  This  was  certunly  incorrect.  It  is  a  master's  duty  to 
produce  all  his  papers,  and  least  of  all  to  withhold  his  instruc- 
tionsy  which  are  very  important  papers  to  be  produced  for  the 
interest  of  both  parties." 

The  wholesome  rule  of  maritime  law,  that  the  fault  ceases 
with  the  discharge  of  the  cargo,  and  expires  with  the  end  of 
the  foyage,  has  lieen  subjected  to  an  exception  mu  England^  in 
a  case  where  contraband  articles  were  destined  directly  for  ene- 
mies'  ports,  under  a  clearance  for  neutral  ports  with  false  pa* 
pers,  and  the  return  cargo,  being  the  proceeds  of  the  contra- 
band articles,  was  declared  confiscable.  This  was  the  before- 
mentioned  case  of  the  Nancy.  (»)  In  this  particular,  the  ac- 
count of  sales  is  important ;  and  the  person  who  in  foreign  co- 
lonies ships  goods  with  others  on  board  the  same  ship,  should 
acquaint  himself  well  upon  this  head,  if  he  would  avoid  capture 
and  difficulty. 

Besides  these  papers  of  lading,  a  document  of  importance  of 
late,  is  the  license*  It  extends  occasionally  to  vessel  and  cargo, 
but  most  generally  to  the  cargo  alone.  It  is  not  connected  with 
any  other  of  the  ship's  papers,  because  it  is  only  to  be  produced 
to  belligerents,  and  is  coasequendy  secreted.  In  Denmark  it 
has  been  determtned,  that  the  existence  of  an  English  license 
on  board  a  neutral  ship,  is  prejudicial,  because  it  included  an 
obligation  to  return,  or  put  into  some  port  of  England.  Yet, 
as  in  the  Surinam  cases,  the  Lords  of  Appeal  held,  that  bonds 

(r)  Bobiiuon^  1— HOC       . 
<•)  Xobinwm,  3^126. 
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to  return  to  Amsterdam  were  not  to  be  taken  as  conclusive  evi- 
dence of  that  fact,  or  the  intention  of  the  parties ;  {t)  so  the  Da- 
nish Court  of  Appeak,  in  the  case  of  the  ship  Speculation^ 
Clanen  master,  established  a  like  principle  of  decbion  with  re- 
gard to  English  licenses. 

As  licenses  have  become  so  important  in  the  commerce  of 
later  years,  we  subjoin  some  of  ihe  principles  collected  from 
English  decisions  on  the  subject. 

In  all  wars,  trade  with  the  enemy  is  generally  prohibited,  and 
only  permitted  under  special  license;  and  since  the  war  of  1802^ 
these  licenses  have  been  extended  to  nearly  all  the  known 
commerce  of  the  world.  In  this  state  of  things,  the  rule  is, 
that  the  contents  of  the  license  be  strictly  and  bona  Jldc  observ- 
ed, if  the  party  would  not  subject  himself  to  confiscation.  ^*  He 
who  uses  it,  engages  not  only  for  fair  intentions,  but  for  an  ac- 
curate interpretation  and'  execution.''  (u)  The  limitation  of 
time,  and  the  nature  of  the  goods  to  be  imported  under  such 
license,  must  be  stricdy  observed ;  and  a  license  granted  to  one 
person^  cannot  be  transferred  to  the  use  of  another. 

In  the  case  of  the  JongeJohanneSy  Parlerliet  master,  Bridge 
&f  Smith  had  obtained  a  license  to  import,  as  for  themselves^ 
their  agents^  or  holders  of  their  bills  of  lading.  The  shipment 
was  made  by  a  Dutch  merchant  in  Hotterdam,  and  consigned 
to  sundry  merchants  in  England^  by  bills  of  lading  expressing 
their  account  and  risk  ;  and  only  a  pro  forma  bill  of  lading  to 
Bridge  &?  Smithy  by  which  it  was  intended  no  right  should  be 
conveyedy  as  by  the  other  bills  of  lading  on  board,  the  master 
was  bound  to  deliver  the  several  parcels  to  the  order  of  the 
'  Dutch  shippers.  The  claim  of  Bridge  &f  Smithy  for  the  vari- 
ous proprietors,  was  dismissed,  and  the  cargo  condemned.-^ 
(^ay4,  1802.)  (v) 

(t)  Eobituan,  6—68. 
(ii)  Bobinton,  4—13. 
(y)  BoldMOfh  4--268. 
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In  the  case  of  the  ship  Klassina^  Bol  master,  Ravie  of  Bir- 
mingham^  had  obtained  a  license  for  the  importation  of  certain 
goods  from  Holland  into  England.  He  went  in  person  to  Hoi* 
land^  and  made  the  shipment,  under  papers  describing  the  firm 
of  his  house,  as  •*  Ravie  &f  Co.  of  Amhterdam^*  The  shipment 
wa»  adjudged  not  covered  by  the  license,  (w) 

In  the  case  of  the  Borse  von  Konigaberg^  the  King's  advocate 
observed  :  that  the  words  of  the  claim  did  not  exclude  enemies* 
interest;  and  the  Court  remarked,  that  the  claim  must  tx* 
pressly  deny,  and  certify  that  the  goods  are  not  the  property  of 
an  enemy.      See  the  case*  {x) 

In  the  case  of  the  ship  Friendshapf  Coverts  master,  goods 
were  shipped  from  England  for  Rouen^  under  the  protection  of 
a  license,  describing  the  goods.  A  quantity  of  barilla  not  in- 
serted in  the  license,  was  found  on  board,  with  an  asserted  des- 
tination to  OporiOy  and  declared  subject  to  condemnation,  [y) 

The  ship  Hoffnung%  Behrens  master^  had  imported  wool  into 
England^  under  a  license.  Sir  Wm.  Scott^  20ih  August,  1799, 
remarked  :  **^f  there  is  a  captor  before  the  court  who  takes  up- 
on himself  to  aver,  that  the  vessel  is  not  neutral  property,  I 
cannot  think  that  I  am  not  at  liberty  to  examine  the  question ; 
as  the  license  is  for  importation  in  neutral  ships.**  (z)  This 
was  a  case  turning  principally  upon  the  interpretation  of  an  act 
of  Parliament,  39  Geo.  III.  cap.  98,  respecting  the  liberation 
of  ships  bringing  Spanish  wool  into  England* 

In  the  case  of  the  ship  Jonge  Arend^  Knowles  master,  a  li- 
cense for  importation  from  the  enemy  on  board  a  neutral  ship, 
was  conceived  vitiated,  by  the  ship  being  British  property,  and 
the  cargo  was  condemned,  (a) 

(w)  J?»6t'n«ofi,  5—297. 
{x)  Xobinton^  2—174. 
(y)  Mobifuon,  4—97. 
(x)  Bobinton,  3-^168. 
(i^  Robhiion^  5—14 
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In  the  case  of  the  Flora,  Klein  master,  under  ft  license  to 
import  wool  into  England^  the  ship^s  papers  expressed  a  des* 
tinatioD  to  Embden^  and  the  witnesses  described  the  voyage 
to  have  been  to  Embdcn^  and  the  cargo  was  condemned,  {b) 

The  American  ship  Juno^  Beard  master,  had  during  a  block- 
ade of  the  Dutch  ports,  obtained  a  license  to  go  to  the  ports  of 
the  Vlie.  and  was  taken  on  her  return  from  Amsterdam^  one  of 
the  ports  of  the  Vlie^ynth  a  cargo^  and  charged  with  a  breach  of 
blockade*  Sii^  Wm.  Scptt^  remarked  :  ^^  It  has  been  truly  said, 
that  a  license  is  a  thing  stricti  juris,  2l  prhoeiegium^  which  a  man 
does  not  possess  by  his  own  right,  but  that  it  is  conceded  to 
him  as  an  indulgence,  and  therefore,  that  it  is  to  be  strictly  ob- 
served.  I  am  not  disposed  to  apply  that  exposition  in  the  strict* 
est  manner  to  a  blockade  ;  but  rather  think  that  licenses  in  such 
a  case,  are  too  favourably  regarded,  and  that  it  imports  the  good 
faith  and  honour  of  the  government  which  grants  ttiem  not  to 
press  the  letter  rigorouhly."  (c) 

In  the  case  of  the  Cosmopolite^  ^^fy  ^^^  1801,  he  observed : 
^^  Licenses  being  high  acts  of  sovereignty,  they  are  necirssarily 
stncti  Jurisy  and  must  not  be  carried  farther  than  the  intention 
of 'the  great  authority  which  grants  them,  may  be  supposed  to 
extend.  I  do  not  say  that  they  are  to  be  construed  with  pedan- 
tick  accuracy,  or  that  every  small  deviation  should  be  held  to 
vitiate  the  fair  effect  of  them.  An  excess  in  the  quantity  of 
goods  permitted,  might  not  be  considered  as  noxious  to  any 
extent ;  a  variation  in  the  quality  or  substance  might  be  more 
significant ;  because  a  liberty  assumed  of  importing  one  species 
of  goods,  under  a  license  granted  to  import  another,  might  lead 
to  very  dangerous  abuses.''  (d) 

In  the  case  of  the  Juffrow  Catharina^  Hansen  master,  the  . 
question  was  whether  a  parcel^  of  lace  could  be  held  to  come 

(A)  Robim^n,  6—1. 

(p)  Robifuon,  2—116. 

(iQ  J?o^'fi#o»,  4— 11.  # 
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under  the  deacriptioD  of  mw  materials.  As  orders  had  been 
givcD.for  their  shipment  previous  to  the  wary^ithout  any  sub- 
sequent  opportunity  of  counttrmauding  them,  restitution  was 
decreed  i  the  court  however  remarked  :  ll&at  in  all  cases  where 
property  was  to  be  drawn  from  an  enemy's  country,  it  should 
be  done  under  t)ic  protecti6n  of  a  license,  {e) 

The  Portuguese  ship  Nostra  Signora  de  Fkdadei  Coelho  mas- 
ter, was  taken  on  a  voyage^  from  St*  Andero  to  Cadiz^  with  a 
cargo  of  grain.  The  English  Admiralty  applied  the  instruc- 
tions for  the  protection  of  com  going  to  Spain^  to  the  convey- 
ance of  corn  between  the  different  ports  of  Spain*  {/) 

A  license  granted  to  si  foreigner  during  a  war,  is  after  an  in- 
terval of  peace  and  renewed  hostilities  thereupon,  void ;  accor- 
ding CO  the  decision  in  the  case  of  the  Dutch  ship,  the  JPtanter*s 
Wench,  Toll  master,  (g)  However,  when  an  English  subject 
has  obtained  license  to  import  under  one  or  another  flag,  an  en- 
suing war  does  not  effect  it.  At  least  a  number  of  Danish  ships 
have  been  restored  after  the  breaking  out  of  war,  under  this 
principle. 

The  object  of  French  licenses  is  to  afford  facilitieato  vessels 
provided  with  them  to  enter  and  depart  free,  and  to  preclude 
^  all  forms  usual  to  voyages  generally,  and  to  confine  all  proofs  to 
the  literal  performance  of  the  conditions  of  the  license,  wiihout 
confining  the  master  to  any  other  particular.  (A)  The  director 
of  the  Douaniers  is  to  see  to  the  strict  observance  of  these  li- 
censes, and  their  maritime  history  contains  numerous  confisca- 
tions. Their  legal  requisites  are  contmned  in  the  Code  dea  Dou^ 
ones. 

Having  premised  thus  much  of  ship's  papers,  as  they  are 
now  in  use  at  sea,  we  return  to  the  proposition,  in  which  we  are. 

(e)  XobinMon,  5^142, 

(/)  BobiTuon,  6—41. 

(j*)  Mobiiuon,  5—23. 

(A)  Code  des  Douanes,  No.  996. 
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«uppoited  by  Azuni^Bd  Lamprei&of  limiting  them ;  namely,  to 
the  followingw     ^ 

a»  The  register  ;  the  English  document  of  ownerehip* 

b.  The  passport  of  government ;  the  guarantee  of  the  ship's 
nationality. 

c.  The  muster-roU^  as  a  reference  to  the  ccew*  A  few  blank 
pages  annexed,  might  serve  to  note  the  changes  in  the  ship's 
crew,  and  the  usual  passports  of  health. 

d.  The  bill  of  lading ;  perhaps  in  a  period  of  war,  as  before 
proposed,  attested  in  dorso ;  and  the  charter-party^  if  any  exist. 

e.  The  manifestf  for  the  convenient  review  of  the  cargo. 
We  would  eamesdy  recommend  this  subject  to  considera- 
tion in  future  treaties,  and  prize -regulations. 

The  papers  which  we  have  enumerated  as  the  most  essential 
in  relation  to  prize,  namely,  the  register  or  other  proofs  of  pro- 
perty, the  passport,  the  muster-roll,  the  bills  of  lading,  and  the 
charter-party  (if  any)  which  the  master  generally  preserves  to- 
gether in  a  box  for  the  purpose,  must  be  all  produced  at  the 
moment  of  capture,  and  delivered.  On  board  of  the  Danish 
East  Im^aman  Antoinette^  Mbller  master,  the  supercargo  had 
concealed  the  bill  of  lading  of  77 fiOO  piastres  which  were  on 
board,  in  his  razor-case,  which  was  in  the  cabin.  After  her 
capture  and  arrival  at  Bordeaux^  the  cabin  was  closed  and  lock- 
ed. Then,  for  the  first  time,  the  owners  spoke  of  their  pias- 
tres, and  gave  notice  that  the  bill  of  lading  thereof,  was  in  the 
sealed  cabin  of  the  supercargo.  The  captors  immediately 
claimed  condemnation  of  the  piastres  under  the  4th  Article  of 
the  Reglement  of  1778,^  refusing  to  accept  the  bill  of  lading  as 
a  piice  de  bord;  but  upon  the  representation  of  Portalis  in  the 
Council  of  Prize,  it  was  received  and  included  among  the  ship's 
papers,  (t)   The  French  and  Spaniards  (i)  however,  recognize 

(f)  Htndbuch  des  practitchen  Seerechtes,  2d.  Vol  pag.  376. 
(Ar)  SpaniMk  Prize-re|pilatioiui  of  the  :20th  of  June,  1801. 
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no  paper  as  evidence,  which  is  not  on  board  at  the  time  of  cap- 
ture, unless,  says  the  latter,  the  master  can  reasonably  account 
for  such  defective  paper.  In  Denmark^  a  paper  not  on  board 
at  the  time  of  seizure,  can  only  be  permitted  in  proof  in  the  ^ 
peal  instance,  cmtaa  cognita.  (/)  So  in  England^  papers  ivhich. 
are  to  serve  as  prtma  facie  evidence,  must  be  on  board  at  the 
moment  of  seizure.  Two  days  after  the  capture  of  the  Anna% 
Beer  master,  {m)  the  supercargo  produced  a  number  of  papers 
which  he  offered  to  deliver.  They  were  refused ;  and  the  court 
remarked :  Were  it  proved  that  they  had  bcien  immediately  ten- 
dered on  her  capture,  and  refused,  the  court  would  now  feel 
bound  to  receive  them. 

In  the  ^se  of  the  Jonge  JacQh\»^  Baumann  master  brought 
in  papers  upon  his  examinination,  which  the  ioterpreter  refused 
to  accept,  saying  it  was  of  no  consequence.  ^^  What  right,** 
said  Sir  Wm.  Scotty  **•  had  the  interpreter  to  say  that  ?  What  were 
the  commissioners  and  actuaries  about,  when  they  permitted  it 
to  be  said  ?  It  happens  that  the  paper  is  of  no  special  impor- 
tance ;  bat  every  ship's  paper  is  of  importance,  and  the  commis- 
sioners are  bound  to  receive  it  (m) 

Upon  a  voyage  of  the  ship  Sarah^  Smith  master,  from  London 
to  EmbdeUy  the  vessel  had  been  stopped  and  searched,  and  a  let- 
ter had  been  taken  out  by  the  cruizing  vessel.  When  the  ves- 
sel afterwards  returned  from  Embden  for  London^  she  was  cap- 
tured^  and  on  an  order  for  farther  proof,  the  captors  prayed  per- 
mission to  exhibit  the  said  letter.  Sir  Wm.  Scott  o\MKrv^Ai 
^*  This  is  an  application  on  the  part  of  the  captor  to  introduce 
coincidence  on  an  order  for  farther  proof.  That  the  court  does 
accede  to  applications  of  this  nature,  in  certain  cases,  cannot  be 
denied ;  but  it  is  by  no  means  the  disposition  of  the  court  to  en- 
courage them.     It  has  seldom  been  done,  except  in  cases  where 

(/)  Kaperreglemrat  Tom  28stea  MSrz.  1810.  §  37. 
(m)  BMTuon,  (2—330.) 
(n)  JUobinion,  X-^48. 
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there  has  appeared  sometking  is  the  origiDa]  evidence^  which 
lays  a  suggestion  for  prosecuting  the  inquiry  farther.  In  such 
cases  a  court  has  allowed  it ;  but  w^ien  the  matter  is  foreign* 
and  not  connected  with  the  original  evidence  of  the  cause,  it 
nmst  be.  under  very  particular  circumstances  indeed,  that  the 
comt  will  be  induced  to  accede  to  such  an  application ;  because, 
if  remote  suggestions  were  allowed,  the  practice  of  the  courts 
would  be  led  away  from  the  simplicity  of  prize  proceedings, 
and  there  would  be  no  end  to  the  accumulation  of  proof  that 
would  be  introduced,  in  order  to  suppport  arbitrary  suggestions; 
therefore,  I  am  of  opinion,  that  the  evidence  is  not  offered  upon 
such  grounds  as  can  entide  it  to  admission,  (o) 

The  case  of  the  ship  Haabety  Gierisen  (p)  master,  was  a  pro- 
ceeding against  the  vessel  for  a  breach  of  blockade  ;  and  the 
captors  required  affidavits  of  the  fact»  on  their  part  to  be  taken. 
Sir  Wm.  Scott  remarked  hereon  :  **  The  first  source  of  informa- 
tion to  which  the  court  usually  resorts,  is  the  evidence  of  the 
persons  on  board  the  captured  ship.  Among  the  interrogato- 
ries that  are  addressed  to  them,  there  are  some  on  which  the 
captors  might  be  supposed  to  be  equally  qualified  to  supply  in- 
formation. The  general  rule  of  law,  notwithstanding  is,  diat 
on  aH  points,  the  evidence  of  the  claimant's  alone,  shall  be  recei- 
ved in  the  first  instance ;  and  if  no  doubt  arises  upon  that  view 
of  the  case,  the  court  is  bound  by  the  general  law,  as  well  as  by 
the  act  of  the  British  legislature^  to  take  those  points  as  fully  de- 
monstrated. It  is  a  possible  thing  indeed,  that  witnesses  may 
be  forsworn,  and  that  much  injustice  may  be  done,  as  in  all 
references  to  human  testimony,  dangers  of  that  kind  may  be  to 
be  encountered.  G>urts  of  justice  must,  nevertheless,  proceed 
on  general  principles;  though  they  will** receive  the  evidence 
with  caution,  and  weigh  it  against  any  test  of  credibility  that 

(o)  Robintwn^  3-^1. 
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can  be  cdlected  from  the  nature  and  complexion  of  the  whole 
case  taken  together.  The  rule  by  which  this  court  has  always 
been  guided  is,  I  believe,  conformable  to  the  general  practice 
of  all  the  nations  of  £urope^  which  directs  the  evidence  to  be 
taken  from  the  persons  on  board  the  captured  ship.  The  rule 
beingp  then,  to  take  the  oijginal  evidence  of  the  claimant  as  con- 
clusive, if  not  impeached,  I  feel  myself  bound  to  pronounce, 
that  the  depositions  in  this  particular  case,  are  as  void  of  suspi- 
cion,  as  any  which  the  Court  is  in  the  habit  of  perusing^  Ua« 
der  this  defect  of  all  circumstances  of  suspicion  in  the  original 
evidence,  the  court  is  called  upon  to  admit  the  affidavits  of  the 
captors-— first,  for  the  purpose  of  working  condemnation,  or,  if 
that  fails,  to  save  the  captors  from  the  payment  of  any  expenses 
which  they  may  have  incurred.  If  I  should  accede  to  this  de- 
mand, the  consequence  would  be,  that  I  must  do  ity  upon  a  uni- 
fi>rm  principle  of  admitting  affidavits  universally  and  in  all  cases, 
diougfa  there  should  be  nothing  to  excite  suspicion  in  the  ori- 
ginal evidence,  and  though  the  language  of  all  the  wimesses  is 
as  precise  as  possible.  I  can  come  to  no  such  conclusion.  It 
would»  I  think,  be  productive  of  great  mischief  on  all  ^ides.  It 
^  might  throw  into  the  way  of  captors,  a  temptation  to  exceed 
the  line  of  their  duty,  and  the  exact  bounds  of  justice  and  truth ; 
and  it  could  not  fail  to  impose  upon  the  court  a  most  unplea- 
sant difficulty  in  the  exercise  of  its  judicial  functions.  For, 
how  could  the  Court  decide  i  Counter-affidavits  must  be  intro- 
duced, which  must  necessarily  be  contradictory.  Which  should 
the  Court  believe?  Can  it  be  maintained  that  the  preference 
should  be  given  to  the  captors  ?  and  that  in  opposition  to  the  ge- 
neral rule  of  law,  which  has  given  the  preference  the  other  way^ 
and  which  directs  that  the  property  of  the  neutral  claimant  shall 
not  be  condemned,  except  on  evidence  coming  out  of  his  own 
mouthf  or  arising  out  of  the  clear  circumstances  of  the  transac- 
don  i  If  this  rule  is  unsatisfactory  to  captors,  it  is  nevertheless 
the  rule  which  the  law  prescribes.     It  is  my  duty  to  take  care 

40 
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that  the  rules  of  \kw  are  observed,  and  that  the  rights  of  war  ara 
not  exceeded,  and  certainly  in  no  cases,  more  than  in  this  par* 
ticular  branch  of  kbe  law  of  nations,  which  must  in  its  nature^ 
operate  with  severe  restraint  upon  neutral  commerce ;  and  if  in 
discharging  this  duty,  dissatisfactions  are  created,  as  has  been 
insinuated,  I  must  endeavour  to  supply  fortitttde^  to  treat  with 
proper  disregard,  the  unfavourable,  but  unjust  opinions  which 
any  persons  may  be  disposed  to  entertain.'*  The  affidavits 
were  not  admitted,  and  the  ship  and  cargo  were  restored  with- 
out payment  of  the  captor's  expenses.  (7) 

In  the  case  of  the  Gliertigkeit^  decided  upon  the  same  princi- 
^plCy  affidavits  had  been  received  by  the  court,  and  on  the  discus- 
sion of  the  contradictory  evidence  arising  therefrom;  Sir  Wm. 
Scott  remarked:  The  court  cannot  attach  itself  to  personal  con- 
siderations, and  say  this  is  the  affidavit  of  such  a  genikmanj 
and  that  of  an. or^tnar^  person;  it  cannot  decide  on  groimds 
so  vague  and  injudicial,  as  those  of  mere  rank  and  situation  in 
life ;  those  are  grounds  to  which  it  is  impossible  for  me,  sitting^ 

{q)  The  author  has  presumed  to  set  out  this  opinion  at  full  leng^,  be- 
cause he  believes  the  subject  could  not  be  more  happily  conceived  and  ex- 
pressed i  and  because  he  flatters  himself  to  have  contributed  to  some  of  the 
views  of  the  case,  through  a  correspondence  politely  indulged  him  by  the 
honourable  Judge  in  1803,*  in  which  it  was  particularly  stated,  that  during 
the  first  years  of  the  French  consular  government,  no  neutral  ship  was  seized 
upon  the  high  seas.  Upon  this  subject,  he  remarked  in  the  same  case :  **  The 
French^  indeed  have  deviated,  and  they  admit  the  examinations  of  the  cap- 
tors ;  but  the  proceedings  in  matters  of  prize,  have  been  of  a  very  shiftuig 
nature,  sometimes  bordering  upon  piracy,  at  other  times,  as  at  present,  I  am 
informed,  professmg  to  abstain  from  the  capture  of  a  single  neutral  vesseL 
It  is  altogether  a  system  of  capricious,  or  temporising  policy,  which  is  aot  to 
be  held  up  as  a  model  to  a  nation,  which  ^r«iiet  a  regular  and  consistent  con- 
duct, upon  principles  recogntzed,  and  adopted  from  the  most  ancient  timies, 
in  al)  the  countries  of  Europe"  The  history  of  the  following  years,  has  been 
a  commentary  upon  this  view.  May  England  alwajrs  maintain  principles  as 
strongly  foKified  upon  real  justice,  as  those  supported  by  Sir  Wnu  Scott  in 
the  above  'decision. 
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here,  to  advert,  in  any  manner  that  can  produce  a  conclusion. 
On  a  view  of  the  whole  evidence,  I  cannot  say  that  the  aver* 
ment  of  the  captors  is  established.  I  say  no  more,  but  that  it 
is  not  established.  The  case,  therefore,  reverts  to  its  former 
state,  in  which  it  would  have  been  pronounced  a  case  of  resd- 
tution.  (r) 

We  have  already  observed,  that  in  relation  to  insurance,  all 
the  papers  which  the  treaties  of  the  nation  to  which  the  vessel 
belongs,  require,  should  be  on  board ;  or  the  insurance  is  affec- 
ted by  the  neglect.  We  are  now  to  advert  to  the  danger  of  de- 
stroying papers  which  have  been  once  on  board.  The  sixteenth 
of  the  English  general  interrogatories,  refers  to  this  point. 

In  the  case  of  the  Arffo^  Smitf  («)  and  the  Two  Brothers^  Mc^ 
Clousiy  (t)  master,  the  circumstances  of  the  masters'  having 
burned  letters,  the  first  from  his  owners,  the  latter  from  his  cor- 
respondents, led  to  suspicions,  having  a  material  influence  upon 
the  decision  of  the  cases ;  and  in  the  case  of  the  Rising"  Sun^ 
WUkye  master.  Sir  Wm.  Scott  observed :  *<  Spoliation  of  pa- 
pers is  not  alone,  in  our  courts  of  Admiralty,  a  cause  of  con* 
demnation ;  but  if  other  circumstances  occur  to  raise  suspicion, 
it  is  not  too  much  to  say  of  a  spoliation  of  papers,  that  the  per- 
son guilty  of  that  act,  shall  not  have  the  aid  of  the  Court ;  or 
be  permitted  to  give  farther  proof,  if  farther  proof  is  necessary •'* 
The  property  of  the  master  in  the  cargo,  to  which  the  spoliated 
papers  were  presumed  to  have  referred,  was  condemned. 
"With  respect  to  the  property  of  the  owners,"  Sir  Wm.  Scott 
remarked,  ^*  it  would  be  going  too  far  to  say  that  they  are  pre* 
eluded  from  farther  proof,  (u) 

(r)  AoMfitM,  6--60. 
(f)  BoHntcn^  l"16l. 
(f)  Mobifuan,  1—131. 

(«)  Bobiruon,  3— lO^Merckwttrdige  Entscheidiganfen  der  L9ndoff4r 
QOd  ParUcr  Prisengerichte,  p.  160  ^  166. 
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The  French  law  of  July  26th,  1778,  in  the  3d  Article,  enacts : 
That  where  papers  are  thrown  into  the  sea  from  a  neutral  ves- 
self  vessel  and  cargo  shall  be  confiscable.  So  the  Spanish 
law,  with  some  modification,  (v) 

The  Danish  Eaat-India  ship  Enigheden^  Steffenaen  master, 
during  the  American  war,  was  condemned  upon  the  unsupported 
testimony  of  a  seaman,  who  gave  evidence,  that  papers  of  the 
captured  vessel  had  been  thrown  overboard,  (w)  Lewis  XV I. 
under  date  of  the  13th  of  December^  1779,  directed  the  Council 
of  Prize  :  that  though  the  above  provision  of  the  law  seemed 
to  include  cases  in  which  such  papers  thrown  overbbard,  could 
n6t  support  the  proofs  of  enemy's  property,  or  an  enemy's  des- 
tination-«-yet  it  was  contrary  to  the  spirit  and  intention  of  the 
law ;  and  recommended  the  application  pi  the  law  to  the  more 
particular  circumstances  of  each  case,  or  a  modification  of  its 
provisions* 

So  ^so  in  the  case  of  the  Swedish  ship  Fortuha^  wluch  was 
condemned  by  the  Council  of  Prize,  upon  the  representation  of 
the  captors^  that  papers  had  been  thrown  overboard,  Lewis 
XVI.  directed  restitution,  because  the  whole  crew  denied  the 
fact,  and  the  master  could  have  no  inducement  or  occasion  to 
do  the  act.  {x) 

Also,  in  the  case  of  the  Venetian  ship  Joannoy  (Bemardi 
vs.  MoUeaux*)  An  English  court  determined,  that  a  con* 
demnation  under  the  above  French  reglement  of  1778,  on  the 
ground  of  having  thrown  papers  over  board,  was  not  to  be  held 
conclusive  evidence  to  falsify  the  warranty  in  a  policy  of  insur* 
ance.  Among  the  judges  at  that  time  sat  the  learned  I/^rd 
Mansfield. 

iizuni' remarks  properly,  that  the  ship's  papers  are  relative- 
ly important ;  {y)  and  Sir  Wnu  Scott  in  the  case  of  the  Cofen^ 

(v)  SpaxdA  Prize  ReguUtiofis  of  SOtk  /tm9»  1801. 

(w)  Senntng^t  Staatschriften,  3d  rtH.  p.  148. 

(x)  Handbach  des  EngU9chen  und  PranzowUchen  Seerechtcs,  2d  ToL  447. 

(y)  Axwii  droit  Maritime  Tom.  3.  Art.  6.  §  11. 
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hagen^  observed :  ^<  The  term  duly  documentedf  is  altogether 
a  relative  term  ;^  for  a  vessel  may  be  duly  documented  in  one 
case  by  papers,  which  would  not  be  sufficient  documents  in  ano* 
then  ThuSf  in  ordinary  cases,  a  Danish  ship  would  be  duly 
documented  by  a  Danish  pass,  and  other  papers ;  but  if  she  ap** 
peared  to  be  bought  in  the  enemy's  country  dui^ing  the  war,  a 
bill  of  sale  would  be  necessary,  and  that  duly  verified  and  sup* 
ported/'  (2) 

As  regards  a  preference  of  evidence  between  the  ship's  do* 
cuments,  andnhe  depositions  of  the  crew,  he  remarked  in  the 
case  of  the  VigilaTaia^  Gerrita  master :  (a)  **  Between  these 
two  species  of  evidence^  it  is  argued,  when  there  is  repug* 
nance,  that  the  conviction  of  the  court  must  be  kept  in  epiUi* 
hriff,  until  it  can  receive  farther  proof.  I  admit  this  is  a  general 
rule  of  the  Court  of  Admiralty ;  but,  it  is  a  rule  by  no  means 
inflexible ;  it  is  liable  to  many  exceptions ;  the  exceptions  may 
sometimes  be  in  favour  of  depositions,  and  sometimes,  though 
more  rarely  on  the  side  of  the  documentary  evidence.  A  case 
may  exist,  in  which  the  wimesses  may  appear  to  speak  with 
such  a  manifest  disregard  to  truth,  that  the  court  may  decide 
in  favour  of  papers  bearing  upon  them  all  the  characters  of 
fairness  and  veracity*  On  the  other  hand  it  may  happen,  and 
does  more  frequently  happen,  that  the  papers  may  betray  such 
a  taint  and  leaven  of  suspicion  on  the  face  of  them,  as  will  give 
a  decided  preponderancy  to  the  testimony  of  the  witnesses  exa- 
mined, especially,  if  these  witnesses  give  a  natural  account  of 
the  part  they  took  in  the  transaction,  and  in  a  manner  so  dis- 
tinct and  clear,  as  to  carry  with  it,  every  degree  of  moral  pro- 
bability.*^ 

The  Orfn,  Hals  [b)  master,  was  the  case  p{  a  ship  ostensibly 
transferred  from  a  British  subject  to  a  Dane^  and  taken  trading 

(x)  Huid!>iick>det  Seefechte»»  ^  vol  p.  407.    SMfMmf  1—389. 
(a)  Merkwurdig;e  Entscheidungen,  p.  122.    RobUimm^  \^1, 
'(&}  jRofttfMon,  1-^248.    MerckwUrdige  EntscheiduDgcn,  p.  181. 
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with  the  enemy.  Sir  Wm.  Scott  remarked :  *^  The  first  obser- 
vation made  on  the  part  of  the  captors  is,  that  upon  any  sup- 
position the  papera  would  be  regular;  and  it  is  true;  for  the 
very  intention  of  the  fraud  is  (if  it  be  a  fraud)  to  deceive  by 
the  regularity  of  the  papers.  It  is  the  necessary  apparatus  and 
machinery  of  such  a  case,  and  therefore,  it  is  by  no  means 
enough  to  say,  ^  our  papers  are  all  in  order."  What,  it  is  ask- 
ed, do  you  hold  papers  for  nothing  ?  Are  we  to  have  a  new 
law  of  nations,  in  which  it  is  to  be  heldf  that  regular  documents 
are  of  no  avail  i  Certainly  not.  Such  papers,  duly  verified 
and  supported,  are  strong  prima  facie  evidence  in  all  cases ; 
and  if  unopposed,  are  conclusive  evidence.  Buty  if  there  are 
circumstances  and  facts  appearing  in  the  case,  leading  jusdy 
to  the  conclusion,  that  those  papers  though  formal  in  them- 
selves, and  though  formally  supported  by  oath,  are  neverthe- 
less false,  it  would  be  ridiculous  to  say,  that  the  court  is  bound 
by  them.  It  is  a  wild  conceit,  that  any  Court  of  Justice  i^ 
bound  by  mere  swearing;  it  is  the  swearing  credibly,  that  is  to 
bind  its  judgment  Unquestionably,  a  Court  of  Admiralty  will 
proceed  with  all  requisite  caution  in  determining  against  regu- 
lar papers*  regularly  supported*  But  if  the  papers  say  one 
thing,  and  the  facts  of  the  case  another,  the  court  must  exer- 
cise a  sober  judgment,  and  determine  according  to  the  common 
rules  of  evidence  to  which  the  preponderance  is  due." 

*^  The  test  proposed,  is  a  perfectly  fair  one ;  shew  authentick 
documents  that  are  inconsistent  with  the  transaction  as  a  fair 
transaction,  and  it  is  overthrqwn.  Twenty  fair  papers  may 
appear ;  but  it  is  impossible  that  a  contradictory  document  can 
appear  coming  from  the  parties  themselves,  and  yet  the  transac- 
tiouxbe  true.  One  document  of  that  sort,  reduces  the  matter 
ad  absvrdum  et  impossibik.  The  balance  stands  thus :  All 
those  other  papers  may  be  fair,  and  yet  the  transaction  false, 
and  this  paper  cannot  by  any  possibility  be  here,  if  the  transact 
tion  be  other  than  false**' 
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In  the  case  of  the  Molly ^  (c)  Borrowdak  master^  Portcdis  re* 
marked  :  **  When  the  legal  proofs  are  in  opposition  with  that 
which,  is  deduced  from  letters,  and  other  not  specially  authen- 
tick  papers,  to  which  are  the  court  to  lean  in  their  decision  t 
This  question  is  easily  solved :" 

*^  The  evidence  deducible  from  any  publick  document^  such  as 
the  pass,  is  grounded  upon  the  mutual  confidence  subsisting 
between  friendly  nations ;  and  it  is  necessary  for  the  preserva* 
tion  of  harmony  among  nations,  that  such  mutual  faith  and  ere* 
dit  should  be  given  to  acts,  officially  executed  by  persons  pro- 
perly authorized  to  grant  them.  The  easier  it  is  for  merchants 
to  misuse  a  confidence  which  the  government  places  in  them, 
the  more  necessary  it  is  to  watch,  I  will  not  say  the  presump- 
tion, but  at  least  the  evidences  of  deceit,  which  merchants  may 
permit  themselves.  If  therefore  any  such  are  accidentally 
brought  to  light,  and  they  are  of  such  a  nature  as  to  render  the 
ship's  papers  suspicious,  the  right  of  this  court  to  weigh  them 
in  the  impartial  scale  of  justice,  and  to  give  them  the  prefer- 
ence to  the  legal  documents,  if  they  cadnot  be  reconciled  toge- 
ther, is  not  doubted.^'  (</) 

Fortalis  farther,  also,  in  the  case  of  the  ship  Unioriy  observed : 
**  Though  generally  the  strongest  objections  to  the  ship's  docu- 
ments is  their  want  of  genuineness ;  yet,  in  special  cases,  it 
is  an  objection  most  easily  made  and  supported.  Therefore^ 
when  the  neutrality  is  established,  this  objection  may  not  be  ad- 
mitted without  the  strongest  evidence."  (e) 

By  an  order  of  the  French  directory  of  the  10th  Ventose^  year  5, 
die  5th  Article  directs :  That  the  tribunal  should  be  strict 
and  vigilant  in  detecting  the  duplicate  documents,  which  are  of- 
ten found  on  board  in  blanks,  and  in  the  shape  of  letters,  &c. 
On  board  of  the  Hamburg  ship  Hebcy  destined  from  Tbnmng 

(c)  MerkwUrdige  Bntscheidungen,  p.  199. 

{d)  Bandbttch  des  Seerechtes,  2ter  Band*  p.  519- 

(e)  Ibiikm.  p.  331* 
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to  the  Havana^  wluch  was  taken  and  carried  into  St.  Domingo^ 
die  supercargo  produced  two  mvoxces,  the  x>nc.  for  Danish^  the 
other  for  Sfianish  account*  Although'  the  vessel  and  cargo^ 
from  the  subsisting  alliance  between  France  wid  Spain  were 
declared  free,  yet  on  account  of  these  duplicate  papers,  the  da- 
mages and  costs  on  the  part  of  the  captured,  could  net  be  de* 
manded.  Such  papers,  even  when  they  refer  only  to  the  inter- 
est of  an  ally,  are  extremely  prejudicial  (as  at  all  events  they 
justify  at  least  the  capture)  ;*and  when^an  enemy's  interest  h  is 
the  playy  not  only  lead  to  the  condemnation  of  the  property  in 
question,  but  to  the  bona  jide  neutral  property  of  the  neutra- 
lizer.  In  the  case  of  the  Graf  Bemaiorff^  Belmer  master,  i^f) 
Sir  Wm.  Scott  observed :  ^^  The  general  rule  of  the  court  is 
certainly  this,  th^t  where  there  has  been  a  suppression  of  an 
enemy's  interest  with  a  fraudulent  view,  the  party  engaged  in 
that  fraud,  shall  not  be  permitted  to  supply  the  defects  of  proof 
of  his  own  property  mixed  up  with  it.  This  appears  to  be  a 
rule  perfectly  reasonable  in  its  principle,  and  one  that  this  Court 
would  find  it  necessary  to  support,  even  if  the  authority  of  the 
Superiour  Court  which  has  adopted  it,  had  not  made  it  absolutely 
binding  on  its  practice*''  In  the  case  of  the  Rosalie  Csf  Betty^ 
he  further  remarked;  (g)  *<  I  wish  neutrals  to  understand,  that 
if  they  mean  to  avail  themselves  of  the  rights  of  neutrak,  they 
must  conduct  themselves  as  such.  It  will  then  be  the  duty  of 
this  court,  and  the  ambition  of  It,  to  exert  its  utmost  vigilance  to 
give  them  the  benefit  of  their  neutrality.  But  on  the  other  side, 
if  they  discredit  their  cases  by  a  ctething  of  prevarication  and 
falsehood,  who  is  to  blame  for  the  inconveniency  that  may  ensue  ? 
The  rule  of  this  Court  is,  and  framed  with  as  muclr  mode- 
ration surely  as  the  subject  will  admit,  that  if  their  proofs,  dis- 
honoured by  such  impure  mixture,  are  nevertheless  suflkient 

(/)  RoUnton,  3-117. 
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to  esublish  the  truth  of  their  claim,  it  is  weU ;  but  if  they  fall 
short  of  this,  (and  it  cad  hardly  happen  otherwise)  they  shall 
not  be  indulg^ed  with  the  means  of  supplying  proofs,  from  sour- 
ces which  have  appeared  to  be  corrupt." 

Such  a  sin,  however^  is  not  to  be  visited  home  upon  the  par- 
ty^ farther  than  the  extent  of  the  particular  clsum  before  the 
court ;  as  in  the  case  of  the  Juffrow  Albrechty  (H)  Meintee 
master,  Sir  fVm.  Scott  remarked :  *^  The  claimant  Mr.  R 
is  not  ja  norms  hosfes  in  this  court ;  he  has  appeared  in  former 
cases,  in  which  he  swore  a  ship  was  his  property,,  when  it  was 
proved  in  evidencCf  that  she  was  the  property  of  the  former 
Dutch  ownen  The  effect  of  this  experience  on.  our  parts  will 
be,  not  to  shut  the  door  against  him,  because  every  case  is  to 
be  examined  principally  by  its  own  evidence.  But^  at  the  same 
time,  it  would  be  wrong  to  set  up  technical  rules,  against  the 
rules  of  common  justice  and  reason,  and  to  consider  him  as  a 
person  whose  claims  in  this  court  do  not  require  an  investiga- 
tion peculiarly  strict.'' 

In  a  peace  such  as  ensued  upon  the  treaty  of  Amiens,  the  ex- 
tensive commerce  of  the  Danes^  Russians  and  Swedes  was  much 
diminished.  The  colonies  of  the  belligerents  were  closed,  and 
other  branches  of  commerce  failed.  This  was  the  inducement 
for  numerous  northern  ships  to  freight  for  foreign  ports*  under 
French  and  Dutch  flags  and  papers ;  and  for  many  Swiss^  Da^ 
nish  and  Hamburg  merchants,  to  vest  their  funds  in  the  colo- 
nial trade.  All  this  property  was  returning  under  French  and 
Dutch  papers,  at  the  time  the  war  broke  out  in  1803.  In  the 
ship  Vreede,  (i)  Scholtys  master,  Dede  of  Altona  had  an  inter* 
est  in  the  ship  and  cargo.  The  first  was  restored,  and  the  other 
condemned.  Sir  Wm.  Scott  observed :  <*  A  great  distinction 
has  always  been  made  by  the  nations  of  Europe^  between  ships 

(A)  Robimon,  1 — 136.  MerkwUrdi^  Bntioheidigungen  der  Prisengc. 
richte,  p.  154* 

(f)  Bobintorif  5--4  note*    Handbuch  des  Seerechtes.  2d  vol.  p.  234. 
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and  goods*  Some  countries  have  gone  so  far  as  to  make  the 
flag  and  pass  of  the  ship  conclusive  on  the  cdrg^  also ;  but  this 
country  has  never  carried  the  principle  to  that  extent.  It  holds 
the  ship  bound  by  the  character  imposed  upon  it  by  the  autho^ 
rity  of  the  government,  from  which  all  documents  issue.  But 
goods  which  have  no  such  dependence  upon  the  authority  of 
the  state,  may  be  differently  considered.  Then  comes  the  ques- 
tion,  whether  the  claimant  in  this  case,  though  he  be  a  Dane^ 
has  assumed  the  character  of  a  Dutchman  to  such  an  extent, 
as  to  render  the  property  liable  to  be  considered  aft  Dutch 
property  ?  I  know  of  no  case  that  has  fixed  such  a  conse- 
quence upon  a  transaction  of  this  kind  in  time  of  peace.  On 
the  contrary,  we  all  remember  the  cases  of  the  Stviss^  who  had 
shipped  property  from  Curacoa  wxdw  Dutch  names,  to  avoid 
the  alien  duties,  and  yet  obtained  restitution  of  their  claims, 
jtlefe  the  party  appears  only  to  be  availing  himself  of  Dutch 
names  in  time  of  peace,  for  the  benefit  of  avoiding  particular 
duues ;  id  such  a  case,  it  would  be  going  farther  than  the 
Court  has  hitherto  gone,  to  declare  that  the  person  is  to  be 
held  to  all  the  revolutions  which  may  attend  the  Dutch  charac« 
ter.  In  time  of  war,  a  more  striqt  principle  may  be  neces* 
ftary  ;  but  this  case  arose  altogether  in  time  of  peace,  and  with- 
out any  expectation  of  war.  I  see  nothing  to  prevent  the  Court 
from  performing  the  office  of  separating  this  undivided  share^ 
and  as  the  property  is  fully  proved,  I  shall  decree  it  to  be  re- 
stored.'' 

The  Oelbaum  of  Altona^  Flindt  master.  Was  captured  at  the 
commencement  of  the  war  under  the  Dutch  flag ;  and  the  cap- 
tured had  immediately  declared  themselves  DaneSy  and  die 
property  wholly  Danish.  As  according  to  English  principles^ 
the  original  proof  is  derived  from  the  ship's  document,  and  the 
depositions  of  the  crew,  and  the  latter  have  preference  of  the  for- 
mer,  we  had  attempted  to  apply  jthe  above  principle  to  the  case 
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of  this  ship.  But  the  English  (!!ourt  of  Admiralty  determin- 
ed :  ^  That  the  flag  and  pass,  were  so  conclusive  pi  the 
vessel's  nationality,  that  no  counter  evidence  would  be  admit- 
ted." 
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OF  THE  SHIPS  DISASTERS,  AND  OF  THE  RESPONSIBI. 

LITIES  AI4D  PAPERS  THEREIN. 


INTRODUCTION. 

Vapous  miaohanees  sre  inoidept  to  Commerce,  vhieh  be^  different  legol  relatiODV 
'  and  implied  obtigatkxiB  between  the  ownen  of  ships  and  eargoes.  Of  these,  the  most 
important,  are  the  sabjeet  of  the  following  Book.  We  shall  first  treat  of  collision  ; 
thereupon  of  average  m  general,  of  bottomry,  of  capture,  and  finally  of  the  different 
kinds  of  salvage,  civil  and  military.  These  matters  are  for  the  most  part  involved 
with  the  law  of  insiimnoe ;  and,  such  snbjeeti  as  are  to  be  fimnd  in  repatable  treatisea 
on  insoranee,  or  have  heretofore  been  referred  to  in  this  work^  we  shall  advert  to  bat 
oursoti'y. 


L 


OF  COLUSION,  OR  OF  SHIPS  RUNNING  FOUI/. 


Vofik^  of  4itovuil  Scfotnct. 


S.  Strtkii  Dissertatio  de  collisipne  navium* 

This  is  to  be  found  in  the  seoood  volome  of  the  Collection  of  his  DissertatiobB- 
The  materials  were  obtained  from  his  ancle,  who  was  first  borgomaster  of  Dantr 
zig.  It  is  distribated  into  four  chapters.  The  first  points  out  the  sources  of 
Maritime  Law;  the  second  treats  of  the  various  injuries  whidi  arise  from 
ships  ranning  foul ;  the  thud  of  the  estimate  of  the  mjary  soatained;  and  the 
fimrth  of  Uie  oompensatioQ  for  damages. 
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BynkerBhmk  ^ttstiones  juris  privati.  L«  4. 

This  eelebnted  and  letrned  law3rer,  m  hb  sixteenth,  serenteenth,  and  eighteenth 
ohspten^  treats  of  the  prioeiples  of  the  Roman  Law,  eonnected  with  this  sob- 
jeet    This  author,  one  of  the  ablest  and  most  learned  jurists  of  the  Contment, 
was  a  Judge  of  the  High  CMirt  of  Appeal  in  fro&mdl  and  the  Sir  ffm,  Scfi  6[ 
hb  times. 

A  Verwcr,  Nederlandich€  Zeerechten.    Amsterdam^  1730* 

Taco  von  GlinS)  Aanmerkingen  over  het  HoUandsche  Zee^ 
rechtm 

NsosTADius  Supfona  curut  decinones* 

These  works  eontam  the  laws  and  deeisbns  on  the  rnbjeet  of  this  chapter  ftr- 
merly  of  authority  in  BbOand. 

Upon  the  Spaniih  sea  service  and  maritime  polioj,  the  followmg  work  is  extant 
in  two  splendid  folio  volumes. 

Ordonanzas  generaks  de  la  armada  naval  y  uso  de  sua  furrzas 
en  la  Mer*     Madrid^  en  la  imprenta  realj  1783. 

And  contains  besides  other  sdbjeets  of  maritime  policT,  at  the  end  of  theseeoad 
volume,  the  most  circumstantial  harbour  ordinaneesy  prescribing  the  proper 
precantions  for  the  prevention  of  accidents,  Sec. 


.  Jl  HERE  are  few  branches  of  maritime  law,  in  which  it  is  so 
essential  to  apply  to  the  judgment  and  experience  of  maritime 
men,  as  in  the  various  subjects  of  this  chapter,  (a) 

Injuries  from  collision  may  arise  by  design,  by  negligence,  or 
by  accident*  In  the  two  first  cases,  all  known  laws  compel  the 
wrong-doer  to  make  reparation.  The  most  important  point  of 
reparation  is,  when  no  negligence  can  be  assigned,  and  accidentia 
alleged.  Upon  this  subject,  various  provisions  are  found  in  the 
different  laws.  Statuury  provisions  are  properly  mere  domestick 
regulations.     To  foreigners,  their  own  laws  should  properly  be 


I  * 


(a)  m$kett,  3d  Part-    Vide  ^  runaing  fotil 
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applied.  To  introduce  unuiivii^  lAtp  thf  l^g^  ppofee^Uogs  ij| 
such  casesy  and  curtail  the  proceedings  themselves,  by  proper 
8tij>ulatiQns  in  all  commercial  tr^aties^  would  be  at  very  dcsjrabie 
improvemeat  of  chU  aubjecits 

From  the  difficulty  of  assigmng  the  iwAt  whMi  «hips  run 
foul,  and  from  a  supposed  advantage  to  commerce  generaUy, 
and  probaUy  because  ittaoraoc^  Im/^  k^u  liler  in^cofiuice^ 
among  them»  the  «orth^srD  uations  have  adopted  ^e  prin^iple^ 
of  equity,  where  France  and  England  adhere  to  the  principles 
of  strict  law.  We  mean  first  to  introduce  the  various  stipula- 
tions of  the  northern  Powers  on  the  subject,  and  then  return  to 
the  single  provisions  and  principles  of  other  European  Powers. 
The  old  Danish  sea-laws,  (b)  are  replete  with  provisions  on 
this  head.  Tbe  Scandinavians y  who,  as  was  once  said»  h$id  so 
many  ships  in  the  Sounds  that  it  was  easy  to  pass  over  them 
from  Zeeland  to  Schonen^  had  early  felt,  in  this  abundance  of 
shipping,  in  their  long  nights  and  tempestuous  seas,  the  neces- 
sity  of  mutual  assiatanoe  in  .die  accideotfi  whicl^  might  befal 
them.  The  provisions  and  reguIacions,'to  which  tfabgaive  rise, 
have  been  handed  down  from  their  oldest  sea-laws,  to  the  pre* 
sent  maritime  codes  of  the  North.  So  the  laws  of  Charles  Vm 
and  thtlip  IL  in  the  Netherlands^  contain  numerous  provisions 
on  the  subject;  and  in  Holland^  these  principles  have  bec<ivi^ 
most  widely  extended,  and  improved  by  numerous  legal  deei« 
sions. 

The  jurists  of  HoHand  distinguish  between  running  against  a 
vessel  and  striking  together  (1) ;  and  by  the  judgment  of  aboard 

ih)  Mrarwn,  ForU^kiung  nd  4r«^— 5»  &c 

^* ■   .  W    I      lim     t!  I     II  I  I  m    I  I    I     ^mm^     n«  III   ■  ■■■■  II     I  I  |,.    ,        I  I   wjt    mi^^M^p..     1      Mf 

(1)  It  was  our  intention  io  have  distin^isbed  between  these  two 
degrees  of  running  fo«l,  by  applying  to  jthem  the  terms  aUsskm  and 
eolUsicuj  in  the  strict  etymological  sense,  in  which  they  are  properly 
to  be  understood ;  and  with  a  view  to  the  distinction  which  the  Dutch 
jurists  seem  here  to  have  intended  $  i.  o.  between  ^theaet  of  stri- 
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of  cooamefoc  at  Amsterdam^  of  the  2d  of  November ,  1769,  the 
latter  was  understood  when  ships  lying  at  anchor  were  driven 
against  eaith  other  in  a  storoif  in  which  case  each  party  suauins 
his  own  damages*    Bynkerscfuek  (c)  thinks  diflFercddy. 

They  further  distinguish  the  collision  of  sea-vessels,  from 
the  collision  of  river-craft*  In  the  first  case,  by  the  general 
tt^aritime  law  of  the  north,  the  damage  was  applicable  to  ship 
and  cargo,  and  indemnified  for  half ;  in  the  other  it  extended 
only  to  the  vessel  exclusive  of  the  cargo,  (d)    The  learned  Byti^ 

(0  Questitaes  jitfis  prlystit  L.  4.  c.  18.  p.  674 

{d)  Advysen,  Certificatien,  en  Gewyadens  rakende  bet  vergoeden  vande 
Schade  die  de  bmnenlaruUhe  Schepen  malkander  komen  aantedoen. 


■>  «■ 


king  one  thing  against  another/'  and  ^^  the  act  of  striking  two  bodies 
together"— or,  between  one  vessel  running  against  another  vessel, 
and  two  vessels  striking  against  each  other.  But,  however  well 
grounded  the  distinction  may  he  in  strict  lexicographical  propriety, 
yet  we  have  found  the  terms  applied,  in  the  hooks  indiscriminately, 
and  to  the  various  circumstances  of  running  foul,  ranning  down, 
atad  striking  together,  Sec.  Vid^  supra  <*  l^rtfic  de  collifdone  \S\* 
irium  ;^'  Cbmtn.  Chde  of  France^  transl.  in  Jim^r.  Rtv,  Fb^  2.  JlH^ 
SSO^aod  40r,  ^efMiewH*'^Wttkm^  p.  480  ««a(&siott.>'*^In  /^i/om- 
fhf^  and  fin  JtfipcAamefas,  ^  coUisioj^  means  the  meetingt  mataal  stri* 
king,  or  congress  of  two  or  more  bodies^  ene  tf  which  nt  teast^  U  in 
motion^  Bees*  new  Cyelopm.;  and  in  this  sense,  it  seems. to  be 
adopted  and  legitimated  in  the  law-bookft.  And  as  the  inquiry 
upon  a  claim  for  damages  in  such  cases,  is  not  so  much,  whether  ei- 
ther ship  be  active,  or  passive,  as  nviietber  the  aet  was  occasioned  by 
accident^  or  by  the  negligence  or  design  of  one  or  belh  «f  Kiem ;  we 
have  chosen  by  way  (/fsimplificalion,  to  adopt  ^  roSfston^  as  the  ge- 
nerick  term,  inhibiting  ourselves  the  term  ^  allision  as  used  in  Wefi* 
kettf  or  in  our  own  more  restricted  sense,  as  inducing  a  distinction 
not  necessary  for  the  better  understanding  of  the  subject. 


\ 
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» 

kerschoek  has  clearly  shewn  this  practice  theretofore  sanctiooi- 
ed  by  judicial  precedents,  untenable,  (e) 

If  the  damage  is  done  reciprocally^  such  damage  is  apportioned 
in  common,  between  the  parties,  (^f)  If  the  damage  is  wholly 
created  by  one  ship,  and  that  through  the  fault  of  the  master, 
he  is  to  repair  the  damage  alone,  if  he  is  able ;  otherwise  the 
owners,  as  far  as  their  interest  in  the  vessel  and  freight  ex- 
tends, (ff)  They  are  not  to  be  answerable  any  further.  In 
Holland  no  part  owner  can  be  compelled  to  contribute  more 
than  the  worth  of  his  share,  and  can  only  be  sued  for  so  much, 
and  not  in  solidum.  (Ji)  The  practice  in  Holland^  is  to  com- 
pute the  damages  arithmetically.  Byrikerachoek  approves  a  ge- 
ometrical computation.  A  ship  in  cargo  had  run  foul  of  ano- 
ther  in  ballast.  After  information  upon  the  maritime  usage, 
the  ship  in  cargo  was  condemned  the  ITth  of  May^  1630,  to 
pay  one  half  the  damage  sustained  by  the  other.  The  Supreme' 
Court  of  Holland  decided^  that  if  both  parties  are  in  fault,  the 
damage  should  be  in  common,  (t)  Bynkerschoek  is  of  opinion, 
that  in  such  case,  all  right  of  action  abates,  {k) 

In  the  reparation  of  damages  sust^ned  by  collision,  regard 
is  only  had  to  the  immediate  effective  injury,  and  not  to  the 
consequent  damage.  So  it  was  adjudged  by  the  Supreme  Coun- 
cil in  Holland^  in  the.case  of  Bouwensz  vs.  Claes^  3 1st  of  ^u/y^ 
1633^  in  which  the  vessel  was  so  damaged  by  being  run  down, 
that  in  i^efitting  she  lost  the  tide,  and  was  taken  by  a  DurU^rrk 
privateer,  (/)  as  the  latter  was  considered  accidental  by  the 
L.  29.    D.  ad  legem  aqutlianu 

(e)  Qoaestioiies  juris  privati  L.4.  c  19.  p.  684. 

(/)  Toco  van  GHna  Aanmerkingen  over  het  Bollandscbe  Zeeregt. 

Of)  Bynkertchoeh,  Quaestiones  juris  priratiy  Lib.  4*  c*  19.  p.  684. 

(h)  Cooreth  OhS'  40. 

(i)  J^eo9$aditu,  Supremae  curia  decisioiies,  49. 

{k)  Cap.  22.  p.  706b 

(0  Ver»cr$  Nederlandscbe  Zeeregt  p.  132^ 
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The  laws  which  speak  of  damages  simply  to  ship^,^  are  to  be 
Understood  as  referring  to  damages  both  to  ship  and  cargo,  and 
are  so  received  in  practice,  (m) 

A  Hamburg  ship  was  sailing  under  convoy  of  a  Dutch  Ad- 
miraL  A  signal  was  made  for  tacking  about.  All  the  ships^ 
obeyed  the  signal,  but  a  heavy  laden  East  Indtaman^  which  as 
the  Hamburg  ship  was  putting  about,  ran  foul  of,  and  sunk  her. 
The  East  India  Company  refused  to  pay  the  damage,  because 
the  India  ship's  company  had  called  to  the  Hamburger  to  put 
about  again,  for  that  they  could  not*  The  Hamburger  made 
answer,  that  his  ship's  company  had  not  heard  this  notice,  and 
held  on  their  course  according  to  the  admiral's  signal,  and  re- 
quired by  the  laws  of  Charles  V,  and  Philip  IL  and  by  the  WyS'^ 
bian  laws  as  received  in  Holland^  a  compensation  of  one  half 
the  damage.  The  injury  was  considered  accidental,  and  the 
East  India  Company  condemned  to  pay  one  half  the  damage  of 
the  other,  after  deduction  of  one  half  the  damage  which  their 
own  ship  had  sustained.  Thus  decided  by  the  Judges  of  Am- 
sterdam^  and  the  court  of  Holland^  and  afterward  by  the  Dutch 
Senate,  (n) 

A  Dutch  ship  had  run  foul  of  a  LUbeck  trader  in  a  storm, 
withisuch  violence,  that,  to  save  their  lives,  and  the  ship  and 
cargo,  they  were  compelled  to  run  upon  the  strand,  which,  not- 
withstanding, proved  ineffectual ;  and  the  Dutch  ship  was  also 
materially  injured*  In  an  action  brought  hereon,  Rosetiberg 
vs.  Bartechf  the  Senate  of  Dantzig  decreed  :  That  both  cargoes 
and  vessels  should  be  valued  and  summed  together;  that  the 
loss  of  the  Liibeci  trader  should  be  indemnified,  as  also  the  da- 
mage sustained  by  the  Dutch  ship,  dollar  for  dollar. 

Stryk^  who  relates  this  decision,  (o)  states  two  others  of 
the   18th  of  yune,  1636,  and  December  18th,  1640,  decided 

(m)  Wetkettf  Title  Ruiming  foul,  479. 

(n)  Bynkerth.  Quest,  jar.  priy.  lib.  4i  cap.  18. 

(e)  Stryk  Dissertatio,  cap.  4.  §  5. 

42 
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at  Dantzig'y  in  which  the  damage  occasioned  by  coUiaion,  was 
rated  as  gtx>s8  average.  Coorm  reports  similm*  decUioos  in 
Holland,  (f) 

The.  Danish  and  PruaaUm  codes  determiae^  That  when  two 
ships  under  sail,  without  the  fault  of  either  party,  by  day^  or  at 
ijkight,  run  foul,  the  damages  arising  are  to  be  divided  between 
the  parties,  (q)  The  Swedish  Code  subjoins,  that  tht  damage 
of  both  ships,  their  cargoes  and  freight,  shall  be  equally  divi- 
ded, (r)  The  Russian  law  determines^  that  each  alone  i^  to  re- 
pair his  own  damage,  if  the  injury  happened  unintentioDally^ 
and  by  day.  (s)  But  if  the  damage  arose  from  the  obstinacy 
of  one,  or  of  both  parties,  such  damage  is  to  be  borne  by  the 
party  or  parties  id  faultf  and  by  the  owners  in  suisidiumj  in  case 
the  vessel  damaged  could  not  save  herselE  (t}  If  suc:h  colli- 
sion happens  upon  a  clear  night,  and  when  no  lights  have  been 
set  up  on  either  vessel,  if  neither  party  hails  or  fires  a  shot,  or 
sounds  the  belU  or  gives  some  other  signal,  and  damage  accrues 
to  one  or  both  the  vessels,  neither  party  has  recourse  against 
the  other.  If,  however,  any  of  the  above  signals  have  been 
made,  and  every  possible  precaution  taken  by  the  ooc  party  to 
prevent  collision,  while  the  other  totally  omits  them,  the  master 
of  the  latter  vessel  with  his  owners  are  responsible  for  all  the 
damages  to  both  ves^ls  and  cargo.  If,  however,  the  sUps  run 
foul,  notwithstanding  every  possible  precaution  upon  both  sides^ 
the  damages  are  to  apportioned  equally  between  the  parties. 
The  damage  of  the  ship  ^one,  not  of  the  cai^^  is  computod. 
If  the  damage  to  the  cargo  accrues  through  the  obstinacy  of 
the  master,  he  and  his  owners  are  bound  to  pay  the  same  ;  if, 
however,  the  master  is  not  in  fault,  each  must  hear  lus  own 
loss,  (u) 

(Ji)  Covrefh  Obsenrationes.    Obs.  41- 

(9)  4—33,  and  S.     §  1911,  and  12. 

(r)  Versicherung8*OrdnuDf^von  1750,  Art  8,  i  1. 

(0  §  261. 

<0  h  271;  («)  272,  S 
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In  the  event  of  two  ships  running  foul  are  to  be  considered : 
1.  What  wind  there  was  at  the  time.  \ 

2*  Upon  what  tack  the  one  vessel  was,  before  it  came  in  colli- 
sion with  the  other* 

3.  What  part  of  the  one  ship  struck  upon  the  odier,  and  what 
ssdf  was  set  upon  both  ships  at  the  time  of  the  collision* 

4.  What  meatM  the  masters  of  both  vessels^  or  the  ship^s 
company  had  taken  to  prevent  the  collision* 

5*  How  the  sails  were  braced* 

6.  Which  way  the  helm  lay. 

If  both  ships  were  steering  in  opposite  directions  with  the 
wind,  it  remains  to  be  investigated  t 

7.  Whether  upon  one  or  the  other  of  these  vessels^  the  mizen 
sail  was  not  set^  or  clued  up« 

8.  Whether  or  not  before  diey  struck,  the  jib  upon  either  of  \ 
them  was  set  or  down*  \ 

If  h  then  be  ascertained  that  on  one  or  the  other  of  the  ves- 
seh  the  mizen  sail  was  set,  and  the  jib  or  the  fore  top  stay-sail 
was  set,  it  is  an  incontestible  sign,  that  that  vessel  was  going  to 
the  leeward,  dierefore,  that  the  other  should  have  kept  to  the 
windward  i  In  which  case,  the  vessel  which  had  struck  the  other 
with  ber  bow,  and  dierefere  to  the  windward^  was  entitled  to^ 
greater  damages,  the  other  which  was  struck  on  the  lee  side  and 
n^as  ii!|ftired,  to  less  damages*  (v) 

In  the  cbamiel,  vessels^  particahrly  English  vessels  of  war, 
are  in  the  practice  of  ringing  a  beU  in  misty  weather,  to  avoid     < 
collision ;  an  usage  which  should  prevail  throughout,  in  narrow 
waters,  asr  the  general  injunction  in  misty  weather  to  keep  a     \ 
good  look  out,  is  insufficient*    The  master  of  a  Hamburg  ship 
passing  the  Catagati  at  night  and  in  a  fog,  observed  a  sailor  on     « 
boards  who  did  not  belong  to  his  crew*    From  whence  are  you, 
was  the  question,  in  amazement  i  From  a  Dutch  brigy  which 
you  have  just  run  down,  was  the  answer ;  I  was  on  the  yards, 

* 
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and  jumped  aboard.     The  colUsion  was  not  observed,  until  the 
sailor  gave  the  notice. 

The  Spanish  law  says.  That  every  ship  of  above  sixty  tons 
burthen,  tinder  a  penalty,  shall  have  a  light  in  th^  ship's  lantern 
at  night,  as  well  at  sea,  as  in  the  roads,  (w) 

By  the  Prussian  law,  the  master  who  occasions  collision  itr 
tentionally,  or  by  gross  neglect,  shall  sustain  his  own,  and  make 
reparation  for  all  d^amages  to  the  other  vessel,  (x)    The  dama- 
ges beyond  the  competency  of  the  master,  or  value  of  vessel  and 
freight^  is  to  be  considered  as  particular  average,  {y)    This  ap- 
plies, likewise,  where  the  vessel,  which  has  in  like  manner  run 
foul  by  accident,  or  by  the  gross  negligence  of  the  master,  can- 
not be  apportioned  for  the  damage,  (z) 
The  Danish  Ordinance  enacts,  (a)  lliat  if  a  ship  lays  at  an- 
/  chor,or  fastened  in  port,  or  in  the  roads,  and  another  ship  runs 
/    aboard,  or  otherwise  injures  her,  the  master  qf  such  last  men- 
J     tioned  sbip^  if  the  injury  happened  through  his  negligjence  or 
/     oversight,  shall  as  far  as  be  is  able,  make  compensadon  for  the 
/      damages ;  if  he  has  nothing,  the  ship,  but  not  the  cargo  is  liable. 
I       And  if  the  ship  running  foul  receives  the  damage,  she  is  to  sua* 
I       tain  it  alone.     If  such  damage  was  received  unavoidably,  both 
I       parties  shall  contribute  according  to  the  eqiutable  awaid  of  men 
^      chosen  to  decide  between  them. 

The  Prussian  law  ordains :  (fr)  that  when  a  ship  at  anchor, 
or  fastened  at  the  wharf,  is  injured  by  another  running  foul, 
the  master  of  the  latter  is  responsible  for  all  damages,  unless 
he  can  prove  that  such  collision  was  compelled  by  an  unavoida- 
ble accident,  in  which  case  the  reciprocal  loss  and  damage  is 
to  be  summed  together,  ^md  divided  equally  between  the  par- 
ties.    If  in  this  case  the  first  ship  could  have  avoided  the  dan- 

(«)  Ordenanva  de  fiilbao,  24— r  &  33. 
(x)  Si— 1913.  (y)  3—1914. 

(z)  2—1915.  (p) 

,  Iff)  3—1916  and  17. 
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ger,  and  omitted  from  obstinacy  or  gross  negligence  to  do  it ; 
she  is  boond  to  repair  her  own  injury,  and  indemnify  the  other 
ahip  fm*  all  the  damage  received. 

By  the  Swedish  law,  the  ship  runi^ing  foul,  is  to  pay  half  the 
damage ;  if  the  other  ship  might  have  saved  herself^  no  indem- 
nification takes  pUce.  (c) 

By  the  Russian  law ;  {d)  the  master,  and  in  subsidium  the 
«wner  of  such  ship  running  foul  is  liable  ^r  all  damages ;  unless 
he  is  putting  in  from  a  storm,  in  which  case  the  owner  bears  his 
own  loss,  and  pays  half  the  damage  sustained  by  the  other. 

The  Danish  law  enacts,  ie^  ihat  where  a  ship  by  accident  or 
in  a  storm  looses  her  cables,  and  b  driven  against  another  ship 
at  anchor,  so  that  both  parties  sustain  injury,  of  which  the  mas- 
ter is  innocent,  the  damage  shall  be  ascertained  by  competent 
persons,  and  each  party  pay  one  half  of  their  estimate.  If, 
however,  the  ship  which  drives  upon  the  other  is  alone  injur- 
ed ;  the  other  which  lays  at  anchor  is  not  bound  to  contribute 
to  repairs. 

The  Swedish  law  directs  the  restoration  of  one  half  damages 
to  the  ship  at  anchor,  by  the  ship  running  foul,  without  any  da- 
mages to  the  latter.  (/*)  If  the  master  whose  ship  is  drivings 
call  to  him  who  is  at  anchor,  to  slip  his  cable,  and  avoid  the 
danger,  and  he  does  not  do  it,  he  is  liable  for  one  half  the  da- 
mage sustained  by  the  driving  ship,  (g) 

The  Russian  law  provides  :  That  a  ship  unavoidably  driven 
shall  pay  its  own,  and  the  half  of  the  damage  of  another  against 
whom  she  may  be  driven ;  but  if  m  faulty  shall  pay  the  whole. 
(A) 

The  Danish  Code  ordains :   That  when  ships  lay  at  anchor, 
and  one  or  the  oAer  by  storm  or  wind  breaks  loose^  and  others 

(c)  Konigl.  Verslcherung^s-OrdnuDg-  vom  2ter  Oct  1750,  Art  8  §  2  &3. 
(J)  §  264  and  65.  (e)  4—3—5. 

(/)  KSnigl.  yenlcherung^s-Ordnung.  vom  3ter  Oet^her^  1750  Art.  8.  %  6. 
^)  IMdem,  %  t  (A)  §  266. 
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to  avoid  danger  to  which  they  may  thus  be  subjected^  kt  dip 
their  anchors  and  cables,  to  evade  the  driving  ship  i  such  an- 
chors and  cables  shall  be  computed  by  competent  men,  in  cUi*- 
mages,  and  paid  equally  between  the  ship  driving  and  the  others 
who  have  slipped  their  anchors*  (^  When  two  ships  lie  alon^ 
side  of  one  another,  and  one  of  them  is  near  ground,  or  cannot 
otherwise  give  way,  and  there  is  prospect  of  danger,  he  whose 
ship  cannot  give  way,  may  desire  the  other  who  can  make  room^ 
to  weigh  his  anchor  to  prevent  any  mischief*  If  this  is  refualed,. 
he  may  set  about  it  himself;  and  if  the  other  forbids  or  hinders 
him  from  so  doing,  and  any  danit||i  ensues  from  it  afterwards, 
he  shall  be  oUiged  to  pay  the  whole,  (i)  If  a  ship  is  injured 
by  the  anch0r  of  another  ship  that  lays  without  a  buay^  the  la^ 
ter  shall  make  good  the  whole  daqsage,  imkss  after  letting  g9» 
the  anchor,  which  the  master  with  four  of  his  erew  may  bo 
compelled  to  prove  on  oath,  the  buoy  shall  have  been  driven! 
away,  and  the  master  know  nothing  of  it.  In  such  case,  both 
ships,  excepting  the  cargo,  shall,  share  the  damage  equally*  (/) 
Ships  which  lay .  at  anchor  in  open  roads,  or  sail  tn  auramn 
when  the  nights  are  dark»  are  to  be  jMrovided  with  top  lantern* 
to  guard  against  all  d^gers  i  this  provbion  is  not  applicable  to- 
the  smaller  crafu  (m) 

By  the  Swedish  and  Spanish  (n)  maritime  codes,  every  ship^ 
lying  at  anchor  must  be  provided  with  a  floating  buoy^  or  b» 
responsible  for  all  dami^ges  arising  from  tbc  negleac  thereof.  If 
the  buoy  has  been  detached  and  driven  away»  and  the  master 
has  neglected  to  set  up  another,  he  is  responsible  for  one  lud£ 
the  damage  thereby  occasioned  to  another*  If  several  shifn 
are  anchored  near  each  other,  and  come  too  close  together,  the 
outward  ship  most  weigh  anchor  and  move  off,  or  be  liaUe  foe 

all  damages, -particularly  in  a  harlx>ur,  where  the  water  ebbs, 

» 

(,)  4—3-^.  (k) 

(/)  4-3-8.  (») 

(n)  Qrdonanza  de  Bilbao,  24-^1  sad  Sh 
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and  the  vessel  may  be  conseqaentlf  left  aground.  If  one  dis- 
engages herself  and  does  damage  to  others  that  are  fast,  she  k 
UaUe  for  one  tlurd  of  the  damage  occasioned.  If  the  disen- 
gaged ship  however  receives  damage,  no  other  is  liable  to  con* 
tribute.  If  two  are  disengaged,  and  drive  against  eath  other, 
die  damage  must  be  borne  equally. 

The  Rmsian  law  ordains,  that  where  a  ship  arrives,  and 
throws  her  cable  over  the  cable  of  another  ship,  that  from  neg* 
ligence  has  no  buoy^  and  is  thereby  dams^d  in  her  cable,  or  in 
any  other  respect;  such  person  neglecting  to  have  a  buoy  is  tia« 
hie  for  the  damage,  and  in  substdiumy  his  ship.  If  he  can  jus- 
tify himself,  each  party  bears  his  own  loss.  If,  however,  wind 
and  weather  permit,  every  person  so  losing  his  buoy  shall  weigh 
his  anchor,  and  make  place  for  another,  [o)  But  when  the  ship 
at  anchor  has  a  buoy^  the  other  party  in  the  above  case  is  lia- 
ble for  the  damage,  which  he  occasions,  and  in  substdium  the 
ship,  if)  If  the  buoy  is  covered  by  the  swell  of  the  'sea^  dA^ 
party  arriving  is  to  observe  where  it  may  possibly  lie,  and  the 
other  is  bounds  if  possible,  to  give  notice,  {q)  If  a^hip  on  her 
arrival  has  lost  her  anchor  and  cable,  and  is  of  necessity  com- 
piled to  put  into  the  roads  where  other  ships  lay  at  anchor, 
she  is  permitted  to  throw  a  small  anchor  over  the  cable  of  any 
such  anchored  ships ;  and  the  others  are  bound  to  give  him  all 
possible  assistance. 

The  Buttter  or  nuiriner  who  saves  a  sinking  vessel  from  go- 
ing down,  has  a  right  to  three  per  cent,  of  the  value  of  die  ship 
and  cargo  saved,  (r) 

The  Prussian  Code  enacts  as  follows :  If  two  or  more  ves- 
ads  lay  at  ancfior,  and  are  driven  dangerously  near,  the  fore- 
Bsost  at  the  request  of  the  other,  must  weigh  anchor  and  lay 
off.  {s)  The  same  is  to  prevail  where  the  ships  are  in  danger 
of  being  left  aground  by  the  ebb  of  the  water,  {t)  If  the  mas- 
Co)  Art.  267.  (Jf)  Art  268.  (g)  Art.  269. 
(r)  Art  270.                     (»)  2-1918.  (0  1919. 
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ter  of  such  leading  vessel,  wilfully  or  grossly  neglect  these  pro- 
visions, he  is  liable  for  all  the  damage  occasioned,  (u)  If  the 
master  who  is  giving  way,  suffer  damage  in  the  attempt,  with- 
out a  gross  fault  of  his,  he  may  demand  indemnity  from  the 
others,  (t?)  If  the  latter,  however,  suffer  damage  from  such  at- 
tempt without  as  gross  a  fault  on  his  part,  he  is  free  of  all  re- 
sponsibility, (tc;)  If  two  ships  at  anchor,  are  by  the  force  of 
the  wind  or  waves  driven  together,  so  as  to  occasion  damage  to 
one  or  both  parties^  such  damage  is  to  be  computed  together, 
and  equally  borne,  (x)  And  so  likewise  where  two  ships  at  an- 
chor are  loosed  at  one  time,  and  driven  together,  so  as  to  occa- 
sion damage,  {y)  If,  however,  a  ship  at  anchor,  from  the  bad- 
ness of  her  cables,  or  other  negligence  of  the  master,  break 
loose,  and  is  driven  on  the  others  made  fast,  the  master  of  such 
ship  must  make  good  all  damages  done  to  the  others,  (z)  But 
if  the  ship  without  any  gross  fault  of  the  master  break  loose, 
and  is  driven  against  others,  the  damage  must  be  apportioned 
in  common,  (a)  If  the  master  whose  ship  is  driving,  call  upon 
him  who  is  at  anchor  to  slip  dis  cable,  and  the  latter  does  not 
do  it,  though  he  be  able,  the  former  is  not  liable  for  any  da- 
mage, (b)  If  in  the  above  cases,  where  the  reciprocal  damajges 
are  computed  together,  the  cargo  is  injured,  ^uch  injury  is  not 
included  in  the  estimation  of  the  damage,  but  is  considered  as 
particular  average,  (c)  And,  if  in  any  of  the  above  cases,  the 
master  incurs  the  responsibility,  and  is  insufficient,  the  owners 
are  liable  to  the  extent  of  their  shares,  and  not  more,  (d)  If  in 
the  damage  incurred,  both  masters  are  in  fault ;  each  is  respon- 
sible to  the  other,  according  to  the  damage  apportioned  to 
him.  {e)  Such  collision,  and  the  damage  thereby  occasioned, 
if  in  port,  must  within  forty-eight  hours  after  the  occurrence  be 


(u)  1920. 

(t;)  1921. 

(w)  1922. 

(ar)  ins. 

(y)  1924. 

(0  1925, 

(a)  1926. 

(6)  19*7. 

(c)  1928. 

(!l)  1929. 

(c)  1930. 
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made  known  to  the  proper  authorities^  or  the  right  of  recovery 
is  forfeited.  (/)  '  If  the  injury  happens  at  sea,  the  master  as 
soon  after  the  occurrence  as  he  can,  must  note  it  circumstanti- 
ally in  his  log-book,  and  state  as  precisely  as  possible  the  da- 
mages sustained,  (jg)  The  same  principles  extend  to  river 
crafi.  (A) 

The  Code  de  Commerce  enacts :  (i)  That  if  ships  run  foul  of 
cach^ other,  and  by  mere  accident,  the  ship  which  is  thereby  da- 
maged, can  have  no  claim  upon  the  other.  But,  if  it  shall  be 
the  fault  of  one  of  the  masters^  the  damage  shall  be  made  good 
by  him  who  caused  it.  If  it  is  doubtful  to  what  fault  to  impute 
the  injury,  the  damage  is  to  be  apportioned  in  common  between 
the  ships  which  have  occasioned,  and  sustained  the  damage. 
In  both  the  latter  cases,  the  damage  is  estimated  by  referees. 
In  general  average,  no  claim  is  admitted  upon  an  average  bill, 
if  the  damages  do  not  exceed  one  per  cent,  of  the  value  of  ship 
and  cargo  taken  together ;  and  so  in  particular  average,  nfo 
claim  can  b^  'supported,  unless  the  damage  exceeds  aoc per  cent. 
of  the  value  of  the  article  damaged. 

Emerigon  remarks  three  kinds  of  collision,  by  accident^  by 
negligence^  and  where  the  fault  is  not  to  be  ascertained,  (i) 

Where  the  damage  is  to  be  apportioned  in  commbn,  FaHn  is 
of  opinion,  that  it  is  not  to  be  rated  by  the  value  of  the  vessels, 
but  according  to  the  extent  and  nature  of  the  damage.  (/) 

Were  each  party  to  bear  his  own  injury,  large  sKips  would 
make  light  of  running  down  smaller  vessels. 

The  damage  which  the  cargo  sustains  in  collision,  is  uni- 
formly considered  particular  average. 

These  rules  of  indemnification  hold  equally  good  with  na* 
uonal  as  with  odier  vesseb. 

(/)  1931.  (^)  1932. 

(A)  1933.  (t)  Art  407  &  8. 

i^k)  Emerigvn^  cap.  ]«.  see.  14 
(0  Le  noureaa  VaUih  psg*  635  aeqq. 
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Two  French  ships,  the  Giomette  aod  the  ^fu,  lay  in  the  port  of 
Naples •  In  a  storm,  the  former  was  driveD  upon  the  latter,  and 
shattered  her ;  and  was  acquitted  of  all  damages,  (m) 

Emerigon  relates  several  French  decisions,  relating  to  do- 
n\estick  and  foreign  ships  in  which  the  same  was  adjudged,  (n) 

If  two  ships  approach  a  narrow  harbour,  the  hindermost  must 
wait  until  the  other  passes  in  ;  otherwise  in  running  foul  sh6 
incurs  the  blame.  So  adjudged  in  the  Admiralty  of  Marseilles ^ 
the  t7th  yult/^  1754;  yallianl  master  o(  the  Esperance,  va* 
De  Coudray^  of  the  ship  Louise  de  Granvill^,  (p) 

A  ship  clearing  out  must  make  way  to  another  that  enters,  (jl) 

The  hindermost  ship  clearing  out,  must  have  a  care  to  the 
one  putting  out  before  her. 

A  brig  put  out  of  the  harbour  of  Marseilles^  and  run  down 
the  vessel  of  one  Aubertj  who  had  just  sailed  before  him.  Upon 
the  above  principle,  the  brig  was  condemned  by  the  Admiralty 
the  14th  of  February^  1750,  to  pay  all  costs  and  damages. 
.  On  the  17th  of  December ^  1751,  at  eight  in  the  morning, 
Essaussier  master  of  the  St*  Jacques^  put  out  of  the  port .  of 
Marseilles  in  a  north  wind,  and  was  towed  by  a  boat^  because 
the  sea  was  yet  in  motion  from  a  south  east  wind,  that  had 
prevailed  the  preceding  day.  An  half  an  hour  after,  Amaud 
put  out  with  a  zebeck,  towed  by  ten  persons,  came  under  the 
wind  of  the  *$*/.  Jacques^  and  soon  after  struck  her.  The  St. 
Jacques  w^nt  to  pieces  on  the  rocks  of  Faro^  and  Amaud  by  a 
decision  of  the  22(1  of  March.  1757,  was  condemned  in  the 
costs  of  the  ship,  equipment  and  cargo. 

If  a  ship  would  depart  from  the  roads  at  night,  she  must  the 
day  previous  have  taken  such  a  position,  as  to  enable  her  to  get 
out  clear ;  or  she  is  responsible  for  all  damages,  {q) 

(m)  BoccuB.  Reap.  36. 

(n)  Emeriffon,  cap.  12,  kqX,  16,  pag.  412. 

(o)  Ibidem,  pag.  414. 

(p)  Targa,  cap.  53,  pag.  236. 

(?)  Ordonnance  de  la  Marine,  Art  5,  Tit.  de  Bade$. 
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A  ship  which  under  full  sail,  occasions  damage  to  another 
that  has  no  sail  set,  is  liable  for  all  damages. 

Thit  Polacrey  Fillacroze  master,  lay  between  Pomergue  and 
VEataqiie^  waiting  for  powder,  while  a  Swedish  ship  was  mak- 
faig  up  under  full  sail.  The  crew  of  the  polacre  called  to  the 
Swede  to  keep  off;  who  answered,  there  was  nothing  to  fear. 
Notwithstanding  she  ran  foul,  and  the  Polacre  wasi  considera- 
bly damaged.  The  Swede  was  condemned  to  pay  all  costs  and 
damages,  by  a  definitive  judgment  of  30th  of  June^  1750. 

If  ships  anchor,  or  make  fast  at  places  where  they  are  prohi- 
bited so  to  do,  they  are  liable  for  all  damages. 

In  (he  harbour  of  JUarseUleSf  there  are  three  piles  driven 
down  by  which  to  tack  out  of  the  harbour  in  a  north  west  wind ; 
no  ship  is  however  aUowed  to  make  fast  there  ;  yet  it  was  done 
by  the  privateersman  Colibry^  the  17th  of  February^  1757,  at  a 
time  when  the  Notre  dame  de  Rosahe  was  prevented  by  a  north 
west  wind  from  anchoring  in  the  roads,  and  was  entangled  in 
the  cables  of  the  privateer  and  cast  away.  By  a  definitive  sen- 
tence of  the  31st  of  Junef  1758,  the  owners  of  the  privateer 
were  condemned  to  pay  the  value  of  the  ship  and  cargo. 

If  two  ships  of  unequal  size  are  in  the  same  water,  the  less 
must  give  way  to  the  greater,  (r)  , 

The  presumption  of  blame  in  collision,  lies  against  the  vessel 
having  no  watch  on  board,  {s) 

The  Roman  jurisprudence  de  lege  aquilta^  contains  many 
provisions  for  the  recovery  of  damages  in  the  above  cases ;  and 
gives  an  action  ex  lege  aquilta  for  any  damage  in  such  cases^ 
occasioned  by  negligence,  {t) 

The  freedom  of  the  fisheries  is  subject  to  the  general  free- 
dom of  commerce,  (u) 

(r)  TargOt  cap.  53,  pag.  335. 

(«)  Ordonnance  de  la  Marine,  Art.  3.  Tit  det  ports. 

{t)  Stypmarm,  cap-  XIX.    Loeceniutf  Lib.  3.  cap.  8. 

<(o)  Ordoanaace  de  la  Marine,  Art.  8.  Tit.  «lr«  mmJitagiits. 
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If  by  the  palpable  negligence  of  a  master,  the  fishing  appa- 
rel of  a  fisher  are  torn  or  damaged^  he  is  to  pay  such  dMnage^ 
but  not  the  loss  of  the  haul,  for  that  was  uncertain ;  ntm  pis^ 
cium  qui  ideo  capti  non  suni^  fieri  agatimationemf  cum  ificatum 
fuent  au  caperentur,  (o) 

If  by  the  force  of  a  storm,  one  vessel  is  driven  among  the 
fasts  and  cables  of  another,  and  cannot  extricate  herself  with- 
out cutting  them ;  she  may  do  it,  and  according  to  the  Romtm 
law,  no  action  ex  lege  aquUia  will  lie.  (xc;) 

The  want  of  a  lantern  in  narrow  waters,  has  always  been 
looked  upon  as  an  omission  and  neglect,  not  entitling  the  party 
to  redress,  if  injured.  Thus  decided  at  the  suggestion  of  ^yn- 
kershceck^  in  a  case  pending  in  the  Supreme  Court  of  Holr 
land,  (x) 
^  The  same  in  a  case  reported  by  BaUazzeroni.  (jt/) 

The  jRuasian  ship  Polozk^  CasiUari  master,  from  Constant 
nopky  lay  before  Hvcmo^  where  she  was  run  foul  of  at  night 
by  the  Neapolitan  Tartane  Cancezione^  Franco  master.  In  the 
final  judgment  of  the  10th  of  March,  1787,  the  damage  to  the 
hull  was  adjudged  to  be  made  good  to  the  Ru»rian,  by  the 
owners  of  the  Tartane,  but  not  the  additional  costs^  reserving 
to  them  their  redress  against  the  master. 

DecottCj  the  master  of  a  French  vessel  from  MarseWes^  lay 
by  the  mole  at  Livornoj  as  a  Neapolitan  Tartane,  running  in 
under  a  breeze,  came  in  contact  with  her^  t^r  which  consider- 
able damage  was  occasioned ;  which  by  a  definidve  sentence 
of  l7th  yult/j  1788»  was  adjudged  to  be  equally  apporuoned 
between  the  parties.  In  this  case  the  opinion  of  |nai\y  skilful 
and  judicious  mariners  was  consulted,  (e) 

(v)  L;  39   §  3.  0.  ad  legem  agidUam. 

(to)  Ibidem. 

{x)  Qiuestienet  jurist  lAb,  4,  c$!p  22- 

(y)  Tom.  2.  Pan.  4.  Tit  6.  §  33. 

(r)  Ibidem,  Tom.  SLPats.  4.  Tit  6.  §51. 
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By  the  C9nmhte^  (a)  ships  in  port  and  in  the  roada^  aie 
bound  to  lie  at  a  proper  distance  apart,  and  be  provided  with 
good  cables.  If  a  ship  by  storm  is  loosened  from  her  caUes 
and  is  driven  against  another  ship  at  anchor,  in  case  her  cables 
bows  were  pronounced  unsound  and  unfit,  she  is  liable  for  all  - 
damage  done  to  the  ship  at  anchor. 

The  master  when  coming  into  a  port  or  road  where  other  ships 
are  afanchor,  must  so  lav  his  own  anchor,  as  to  occasion  no  da- 
mage  to  the  others,  or  he  is  liable  for  such  damage,  {h)  unless 
the  other  ship  bad  cast  her  anchor  after  his  arrival,  in  which  case 
only  part  of  the  damage,  and  that  by  the  award  of  judicious 
persons,  is  to  be  refunded,  (c)  Only  whi^n  compelled  to  run 
in,  in  a  storm,  is  he  acquitted  of  the  damage  he  may  thereby 
occasion.  If  the  damage  accrues  from  the  vessel  previously  at 
anchoi^  to  the  other  arriving  after,  she  is  not  liable  for  the  da- 
mage if  it  occurred  from  the  first  ship  having  no  more  cables 
to  throw  out,  or  not  being  able  to  throw  them  out.  {d) 

By  the  Ordinanza  de  Bilhio  (e)  every  damage  occasioned  by 
collision  is  considered  as  particular  average. 

The  English  maritime  law  (formerly  it  was  different)  (/) 
considers  all  damage  occasioned  to  the  vessel  and  cargo  by  ac- 
cidental collision,  particular  average.  The  English  Precedent 
of  Buller  vs.  Fisher  includes  it  among  the  perils  of  the  sea,  and 
follows  the  principles  of  the  Roman  law,  with  regard  to  the  re- 
paration of  Ae  damage,  (g) 

The  smack  yohn  and  Mary  off  GreeU  TarmmUhj  was  run 
foul  of  by  the  sloop  Thames^  and  sunk.  In  this  case  Hubbard 
a  veteran  of  the  Trinity  House  at  Greenwich  was  called  in,  and 

(a)  Cap.  300. 

(b)  Cap  197.  (c)  Cap.  199. 
(li)  Cap.  198.  (f )  Cap.  34-^4. 
(/)  .^0^%,  3— 6— 10.  JtffltfCTM,  p.  66. 

it)  Mbou,  p.  393. 
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is  opiaioii  was  taken  on  the  evid^ce.  ^  It  was  to  the  eflfect, 
that  the  smack  was  run  down  and  sunk  by  the  misconduct  of 
the  Thames;  and  Sir  Wnu  Scott ia^xxetA  a  restituaon  in  dama* 
ges.  (A) 


(A)  jRobUiMh  S-.349. 


CHAPTER  IL 


OF  OTHER  ACX^IHENTS  ARISING  FROM  THE  ELEMENTS;  AND  THE 
LEGAL  RELATIONS  AND  PAPERS  INCIDENT  THERETO. 


Roccus  de  Assecuraiionibui.    Ultrajecti^  1 708. 

RocGVs  Ttactaat  over  Assurantten  of  te  Verzekeringen.  Utt 
het  Latyn  vertaalt  door  Johamn  Feitama.  Amsterdam, 
17S7.     ' 

Delle  Asncurazioni  marittime  Trottato  delP  Awocato  AacANio 
Balda2Z£ROni.    Firenze,  1801. 


(The  earlier  Saltan  wwfci  of  Caaaregu,  Scacda  and  Skmternui  mtsf  be  di 
peoaed  with  nnoe  die  pubHeatkm  of  this  work.) 

Btnkershoeck  dejactu.    Hagae  Batavorum^  1703* 

Tractaet  van*t  Recht  der  Nederlandache  Avaryen^  gemacii   by 
Mr.  QuiNTiN  Wettsen,  in  der  tyt  RaeUheer  vant  Hof  von 
HoUant.     Amsterdam$  1730. 

NederUmU  Seerechten,  Avaryen  en  Bodmeryen^  gemacht  doer 
Adriaen  Veawer  Koopman  tot  Amsterdam.  Amsterdam^ 
1730. 

Traits  des  Assurances  et  de  contrats  ^  la  grosse.  Par  M. 
Balthazard  Marie  EMEHioeN,  Avocat  au  Parlament  de 
Provencty  ancien  conseiller  au  SiSge  de  PAmiraute  de  Mar" 
seilles.    Marseilles  p  1780* 
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Traite  du  Contrat  cP Assurance  de  Pothier/  par  Ebtravgik 
avocat»    Par  is  ^  1810. 

Versuch  Uber  Assecuranzen^  Havereien  und  Bodmereien  von  ci^ 
nem  Kaufmann  in  London  (v  Magens.)     Hamburgh  1752. 

J»  Webkett  Theorxf  and  Practice  of  Insurance.  Trsmslated 
in  the  German  by  J*  A*  AnoelbRiscrt*    Luebeck^  1/82. 

A  system  of  the  law  of  matine  Insurances,  by  James  Allen 
Park*  Esquire^  LincoMs  Inn.    London^  ISOO. 

A  Treatise,  on  the  law  of  Insurance  ;^  by  Samuel  Marshall, 
Serjeant  at  law.    London^  1 802. 

A  practical  treatise  or  oompendium  of  the  law  of  maritime  Insu* 
ranees.  By  Jomi  EtDERtow  Bvrii,  of  the  inner  Temple* 
London,  1801. 

Die  AssesuranZ'Wissenschafi^  systemcUish  bearbeitet^  von  J.  A* 
Amoelbrecht.    Luebeck,  1787« 

JoHANN  Peter  Sibvekimg  von  der  Assecuranz  fur  Rechnung 
eines  ungenannten  versicherten.    Gottingen,  1791. 

Von  der  Havarie  grosse  od.  extraordinaire^  besonders  nach  den 
Gesetzen  und  Gewohnheiten  der  Rekhstadt  Hamburgh  von 
F&ARa  Matthias  Klefsrre,  beider  Reehte  Doctor.  G^t- 
tingen,  1798. 

System  des  Asseeuranz-^^nd  Bodmerei^wesens  von  Wilhblm 
Bekeckb.    Hamburg,  1810. 

AU  these  vtiriu  treat  of  the  flQhjeetof  thii  chapter,  whkihbeloDgs  properi/to 
to  the  law  of  Insurance,  and  therefore  is  here  tooohed  bat  generally.  Among 
tite  abwe  works  Jte>Mdfc»'«ift  «rtii«ttiihe4  for  new  and  oorreet  fiew8,«iid  fiv 
iU  e&tent  and  generally  ntility  in  the  praetiee.  N©  Eunpean  natiOB  hatpro* 
daeedaainularworkupoii  the  Law  of  InRFaaee. 
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ACCII)ENTS  by  coUtsioUy  constitute  but  a  small  share  of 
the  disasters  by  which  the  elements  ipterrilpt  commerce.  The 
usual  disasters  of  sea  voyages,  belong  either  to  particular  ave- 
ittge,  where  the  vessel  or  cargo  alone  sustains  the  loss,  or  to  ge- 
neral average,  where  vessel,  freight  and  cargo  contribute  toge- 
ther. The  expenditures  included  in  average  ordinary,  are  pi- 
lotage, port  duties,  light*house  monies,  &c.  The  rule  that  eve- 
ry thing  which  is  expended  in  the  avoidance  of  a  general  danger, 
must  be  borne  in  common,  is  founded  in  the  nature  of  the  case, 
and  has  been  a  principle  in  the  maritime  code  of  Rhodes^  hand- 
ed  down  through  various  nations  to  the  present  age,  with  but 
little  variety  ^r  modification. 

The  first  application  of  such  a  rule  was  probably  to  yettison; 
the  crew  of  a  vessel,  for  the  common  safety,  have  a  right  to  cast 
over-board  part  of  the  lading.  This  can  only  be  done  after  pre- 
vious consultation,  (if  time  and  circumstances  permit) ;  and  the 
master,  if  he  differ  from  his  crew,  has  nevertheless  a  vote  in 
the  decision,  (a)  If  possible,  he  is  to  commit  to  writing  a  spe- 
cification of  the  ardcles  thrown  over-board,  and  to  select  the 
least  valuable,  (fi)  The  motives  and  circumstances  of  such  jet- 
tison, are  to  be  further  declared  in  the  ship's  journal,  and  con-, 
firmed  by  oath  within  twenty-four  hours  after  the  master^s  arri- 
val at  the  first  port.  The  freight,  in  addition  to  the  value  of 
such  goods  cast  over,  belongs  to  general  average  ;  and  further, 
whatever  of  the  ship  or  cargo  has  been  injured  by  the  jettison. 
It  is  then  a  question  among  insurance  writers,  whether,  if  the 
jettison  does  not  save  the  vessel,  contribution  shall  be  mitde  for 
the  jettison  ?— whether  goods  saved  from  the  shipwreck,  shall 
contribute  to  the  previous  jettison— whether  the  vessel,  which 
notwithstanding  the  jettison  has  been  captured  after  her  escape, 
shall  contribute  to  the  jettison  or  not.    Many  laws  negative  the 

(a)  Emerigan^  1-^76. 
(fi)  Ordonanza  de  Bitbdo^  34-45—47. 

45 
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contribution.  Benecie  affirms  it  from  principles  of  equity ;  (e) 
and  by  the  Spanish  law,  {d)  if  the  goods  cast  over^  are  saved, 
and  the  others  lost^  they  cannot  be  made  to  contribute  to  such 

loss,  (jg) 

An  injury  which  is  done  to  the  vessel  for  the  general  good, 
such  as  cutting  or  damaging  the  masts,  cables,  ship's  apparel, 
&c«  cutting  the  ship  to  give  speedier  vent  to  water  left  od  the 
deck  by  breakers,  (/")  or  damaging  goods  in  obtaining  water  to 
the  pumps,  (g)  are  included.  The  cutting  of  the  masts  is  more- 
over a  matter  of  previous  consultation  on  the  necessity  of  the 
measure,  and  is  likewise  to  be  noted  in  the  ship'is  journal,  and 
confirmed  as  above. 

According  to  Weytsen^  a  boat  destroyed,  is  only  to  be  includ- 
ed in  gross  average,  if  its  room  was  not  occupied  by  goods  upoa 
deck. (h) 

WeytseUy  (i)  Magens^  {k)  and  Beneckd  [1)  properly  account  it 
gross  average,  when  to  save  the  ship  and  cargo,  the  anchor  is 
let  go  upon  rocky  bottom,  or  in  other  dangerous  places,  and 
the  anchor  and  cable  is  injured ;  and  it  is  the  maritime  usage 
of  Prussia^  (m)  to  reckon  all  damage  to  the  ship  and  tackle,  (but 
not  to  the  cargo)  to  general  average,  which  occurs  by  press  of 
sail  to  avoid  a  lee-shore,  rocks,  of  an  enemy. 

Running  into  port  from  necessity,  to  save  the  ship  and  cargo^ 
belongs  to  general  average.  There  is,  however,  a  great  diver- 
sity in  the  laws  and  customs  of  different  nations,  and  it  is  ques- 
tioned, whether  the  costs  and  wages  of  the  crew  during  the  re- 

(c)  4-20. 

(d)  Ordonanza  de  JHlbao,  30—16. 
(0  Emerigyn,  1—218. 

(/)  Benecke,  4—35. 
.  (js^)  Weytaen^  %  16.    Ordonanza  de  BUhaot  20—13.    And  Sckwedithg  Yef* 
sicberung-s  Ordnung,  ^4,  ^  .  ^ 

(A)  Tractaal  van't  (techt  der  MderUmdnhe  AvaryeD^  (  21. 
(i)  Weytten,  Loco  citato.    '  (A?)  Cap.  43. 

(0  4-27.  (m)  2-1824. 
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fitting,  and  the  costs  of  the  repura  are  included.  If  the  da- 
mage, for  which  the  ship  is  compelled  to  put  in,  be  voluntarily 
suffered,  all  costs  of  running  in,  of  repairs  and  detention,  should 
be  for  account  of  the  whole.  But  if  a  port  miist  be  made,  be- 
cause the  ship  is  disabled  by  some  particular  injury  from 
prosecuting  the  voyage ;  the  costs  of  putting  in  are  clearly  ge- 
neral average,  but  the  refitting  of  the  ship,  particular  average* 
The  laws  and  customs  of  almost  every  port  are  herein  difier'^ 
ent.  ,  The  northern  laws  in  the  above  case,  extend  general  ave<» 
rage  more  widely  than  other  European  ordinances.  So  the  PnU" 
sian  Code  (n)  enacts,  that  all  extra  expenditures  applied  to  the 
prosecution  of  the  voyage,  if  they  exceed  fifq^  cents  per  ton  of 
the  ship^s  burthenf  shall  be  rated  to  general  average. 

The  Code  de  Commerce  {o)  enacts :  That  under  the  descrip* 
tion  of  general  average  is  included :  the  wages  and  mainte- 
nance  of  seamen,  during  the  time  the  vessel  is  detained  in  the 
course  of  her  voyage,  by  a  sovereign  or  prince,  and  while  she 
is  repairing  in  consequence  of  a  damage  voluntarily  suffered  for 
the  common  safety,  if  the  vessel  is  freighted  by  the  month; 
also,  the  charges  of  unlading  in  order  to  lighten  the  ship^  and 

« 

facilitate  her  entry  into  a  port  or  river,  when  compelled  thereto 
by  stress  of  weather,  or  by  being  chased  by  an  enemy* 

If  goodsy  which  are  unladen  in  a  port  of  necessity  are  stolen, 
burnt,  or  otherwise  destroyed,  and  the  putdng  into  such  port 
was  a  case  of  general  average  ;  such  loss,  by  the  custom  of 
most  countries,  may  be  included  with  it ;  but  not  in  France^ 
though  the  premium  for  insurance  of  the  goods  against  fire  is 
included.  Intrinsiek  spoliation  of  the  goods  in  such  port  of 
necessary  detention,  cannot  be  reckoned  to  general  average ; 
though  Gla8hoff(p)  asserts  it  may ;  nor  when  the  goods  are  dis* 
charged  in  lighters  to  facilitate  the  ship's  entry  into  port.  But, 
if  the  goods  are  los^  or  injured  by  sea-water^  or  otherwise  da« 

(fl)  2— 1S39.  (•)  Art  311, 

if)  3d  Putofklf  atamiia^^  p.  107. 
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maged,  it  is  then  a  case  of  general  average,  as  is  the  loss  of  the 
lighter  if  it  belonged  to  the  ship ;  but  aliter^  if  hired  for  the 
purpose.,  {q)  But,  if  it  is  the  usage  of  the  port,  that  merchants 
should  have  their  goods  brought  from  the  roads ;  and  they  are 
thus  injured^  the  damage  is  not  copsidered  general  average  in 
this  case,  (r)  If  an  accident  befalls  the  vessel  and  the  remain- 
ing cargo,  after  a  part  of  the  cargo  has  been  placed  in  the  ligh-' 
ters ;  the  goods  so  placed  in  the  lighters,  do  not  contribute  to 
the  general  average.  ,Thb  is  law  every  where.  Putting  in  to 
winter^  not  being  able  from  ice  or  other  obstructions  to  get  into 
the  port  of  desunation^  is  in  general  no  subject  of  average ;  but 
may  by  circumstances,  become  a  case  of  general  average,  {a) 

All  damage  arising  from  voluntary  stranding,  to  save  the 
ship  and  cargo,  is  a  subject  of  general  average  ;  if  it  was  de- 
signed to  save  the  lives  of  the  crew,  and  not  the  cargo,  tl|e 
Pnusian  Code  {f)  declares  it  a  case  of  particular  average.  The 
damage  arising  from  accidental  stranding,  is  indeed  declared  a 
case  of  general  average  by  the  laws  of  Hamburg ;  {u)  but  it  is 
subject^ to  some  modifications :  thus  for  instance,  the  dearitiig 
away,  if  a  ship  cannot  be  brought  up  by  mere  lighteniog 
and  raising,  are  particular  average.  All  costs  and  damages 
incurred  in  exertions  to  evade  a  common  enemyf  are  gene- 
ral average.  Emertgon^  relates  the  case  of  a  captain  DesmoU' 
iins^  of  the  ship  La  Vtctoire^  who  under  chase  of  an  enemy,  set 
out  hi^  long  boat  at  night,  and  bound  a  lantern  to  her  mast^ 
and  thus,  as  his  ship  set  out  no  lights,  misled  the  enemy,  and 
escaped  If  in  war  the  cargo  is  part  free,  part  contraband ;  if 
the  cargo  is  wholly  free,  and  the  ship  not ;  according  to  equity, 
the  average  shall  be  regulated  according  to  the  circumstances, 
and  nottreated  in  the  rule,  as  if  aU  was  cootraband.  (p)    The 

:l 

(9)  Emeri^on,  1—163.  I 

(r)  VaUn*  Tit.  de»  aftmrances.  Art  16. 

(a)  Bynkerthoek  Quaestionea  juris  piivati,  L.  4,  cap.  25. 

(/)  2—1821.  (11)  Tit  21—9^. 

(v)  Benecke,  4-~pag«70. 
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costs  which  are  incurred,  by  being  compelled  from  danger  to  go 
wider  protection  of  convoy,  and  all  consequent  detention,  is  a 
subject  of  general  average,  (w)  It  is  not  always^  that  the  mas- 
ter in  danger,  can  put  himself  under  convoy  of  a  ship  of  war 
ef  hia  own  country,  or  its  aUies ;  but  whether  a  neutral,  as  far 
as  regards  the  war,  or  his  insurance,  may  undertake  to  put  him- 
aelf  under  convoy  of  a  belligerent,  is  a  question,  which  we  be-  ' 
lieve,  we  osay  safely  negative.  What  is  appropriated  for  ran- 
som money  from  pirates  or  lawful  cruizers,  belongs  to  general 
sverage ;  and  by  the  Swei&sh  {x)  and  Hamburg  (y )  laws,  that 
which  a  privaieer  takes  out  of  the  ship  under  a  promise  to  pay 
for  it  That,  which  is  lo^t  by  .plunder,  without,  however,  ran- 
aoBsing  the  rest,  is  a  sulgcct  of  particular  average,  (z) 

The  Bngtkh  laws  prohibit  ransom  from  an  enen\y  under  a 
penalty  of  £sO[>  st.  unless  the  contract  of  ransom  is  sanctioned 
by  the  English  Admiralty,  {a)    If  the  cable  must  be  cut  to  fol- 
low a  convoy,  or  escape  an  enemy,  it  belongs  to  general  ave- 
rage, (b)    The  damage  which  is  received  from  resistance  to  pi- 
rates,  or  enemy  privateers,  is  by  the  Hamburg  (c)  and  Prussian 
laws,  (<0  reckoned  general  average.    As  regards  the  theory, 
Falin  supports  the  assertion*  that  these  kinds  of  damage  belong 
to  general  average,  with  sufficient  grounds  against  Emerigon^ 
and  other  earlier  writers*  (t)    So  the  cure  and  maintenance  of 
mariqers  wounded  in  the  defence  of  the  ship,  belongs  to  general 
average*    So  also  the  burial  of  those  that  die,  and  the  ransom 
of  those  that  are  taken,  (/)  as  well  as  the  reward  promised  to 
others  during  the  cngagemenu  {g) 

(«)  freuttichei  Gesetz,  2—1837  &  28. ' 

(x)  21^9-9.  (y)  ^  5.  •        , 

(«)  OrtaiMm  de  JNttM,  90^5. 

(a)  ^bbottt  pag.  381.  (b)  Emerigmh  1—526. 

(c)  21-9.  2.  (rf)  2-1835. 

(e)  Tit  des  Avaries^  Art.  6. 
(/)  BaldaxxerurU^  4—91. 

(f )  Preuatich99  Landrecht,  2—1896. 
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The  expense  of  wages  and  provisions  during  an  embargo  or 
arrest  of  the  vessel,  isjiarticular  average,if  the  delay  does  not  arise 
while  the  ship  is  in  a  port  of  necessity*  (A)  Justice  BuUer^  in 
the  case  of  Da  Costa  vs.  Ncwnham^  on  this  subject  remarked,  ' 
That  these  charges  fall  upon  the  owners  only,  and  the  freight 
must  bear  them,  (t)  In  such  cases  the  French  law  disonguishes  i 
a  charter  of  the  vessel  for  the  voyage,  from  a  freight  by  the 
month ;  in  the  first  case,  cost  and  wages  are  particular,  in  the 
other  general  average* 

In  Hamburg  the  usage  is  to  reckon  all  cost  and  wages' during 
detentions  of  ship  and  cargo  to  general  average,  {k) 

The  costs  of  claims  for  restitution  of  a  ship,  when  captured, 
belong  to  general  average ;  if  only  separate  interests  are  to  be  fe« 
claimed,  the  costs  incurred  are  separate.  Of  extraordinary 
claims  of  this  nature,  the  costs,  by  the  Hambutg  law,  belong  to 
general  average.  \J) 

The  Ordonanza  de  Bilbao  directs,  (m)  That  when  a  fire  breaks 
out  on  board  of  a  ship  lying  in  the  roads  or  in  port,  and  the  ad- 
joining vessel  is  sunk  to  save  others,  such  damage  is  to  be  made 
good  by  the  other  ships  and  cargoes ;  so  likewise  all  sacrifices 
that  are  made  to  stem  the  progress  of  a  fire,  as  the  cutting  of 
masts  and  anchors,  and  all  costs  and  charges  which  are  required 
in  the  estimation  of  general  average,  the  provision  for  agents, 
the  fees  of  assessors,  &c.  (n) 

In  the  rule,  every  thing  that  is  laden  in  the  ship  for  the  pur- 
poses of  trade  contributes  to  average  as  well  as  the  ship  and 
freight*  The  wages  of  the  crew,  which  are  generally  privi* 
leged,  are  subject  to  general  average  for  ransom*  The  mer- 
chandise in  England^  is  valued  sometimes,  at  the  invoice  cost, 
aometimes  at  the  price  it  was  worth  at  the  port  of  delivery,  ac- 

(A)  BamlbvrsUke  Assecuranz-ordnungy  5—4.  &  PreiunchcM  Laiiidre€llt» 
3^1839. 
(»)  MbotU  pag*  ^^  W  Beneeke^  4  |Mf.  89.' 

(0  21-9-10.  (m)  «Q-31. 

(n)  Code  de  Qommuotf  400. 
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cording  fts  the  vessel  arrives  or  hoc.  (o)  In  Homburg  the  goods 
contribute  according  to  the  original  cost,  with  the  charges  of 
lading,  &c.  (p)  It  is  the  general  misfortune  of  ship  owners, 
that  when  general  average  b  in  question,  merchants  rate  their 
goods  too  low.  There  is  too  much  option  herein,  and  the  ship- 
pers, when  their  estiniates  are  contested  by  the  master,  should 
be  compelled  to  verify  them  upon  oath*  The  laws  of  Holland 
require  such  confirmation  upon  oath ;  {q)  and  the  PruMtanf  up« 
on  proof  of  such  fraudulent  estimate,  enacts  a  forfeiture  of^four 
times  the  real  value  of  the  goods,  (r)  The  master  has  a  right 
upon  the  responsibility  of  his  owners,  to  obtain  monies,  which 
are  intended  to  repair  injuries  received  on  the  voyage,  or  are 
otherwise  necessary  in  the  prosecution  of  the  voyage,  yet  if  the 
payment  is  contested,  he  may  be  called  upon  to  shew  the  neces- 
sity, and  the  appropriation  of  the  monies  to  the  purposes  of 
auch  necessity.  Such  was  the  decision  of  the  Engluh  house  of 
Lords  in  the  following  case*  Sir  Humphrey  Jarvu  being  sole 
owner  of  a  ship  lying  at  Bristol  under  the  command  of  J,  Sy- 
motts^  and  originally  intended  to  be  freighted  from  thence  to 
Jbeland;  being  disappointed  in  that  voyage,  and  informed  by  Sy^ 
mom  that  a  freight  could  be  got  for  the  West  Indies^  if  he  ap- 
proved of  it :  wrote  to  Symons  to  accept  such  freight,  and  to 
take  up  as  much  money  upon  bottomry  as  would  fit  out  the 
ship,  and  provide  a  stock  for  port  charges.  Symons  thereupon 
entered  into  a  charter  party  with  Caty^  a  merchant  at  Bristolt  for 
the  hire  of  the  ship  for  a  voyage  to  Bristol,  and  back  again  to 
the  West  Indies ;  and  by  the  terms  of  the  charter-party^  the 
owner  was  to  pay  the  seamen^s  wages,  and  provide  all  necessa- 
ries for  the  ship.  Symons  hereupon  borrowed  )f  200  st.  upon 
bottomry  of  Cary^  and  also  obtained  a  letter  from  him  to  his 
correspondents  in  Jamaica,  for  whatever  money  he  might  fur- 
Col  Mb9tt,  pftcr-  396.  (p)  Tit.  21-^ 
(q)  Amterdamer  Ajiecurani-onlaunff »  Art  54. 
(r)  3^ltt93. 
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ther  WttAtyeicher  to  ftpalr  the  ship,  or  fttfDiah  het  with  provi* 
fiiofiB^  or  pay  the  acasften's  wages.    The  ship  proceeded  to  J^ 
maka,  and  there  St/monsi  the  master*  by  virtae  of  Car^^a  letter 
of  credit,  took  up  several'  sums,  amounting  to  £7fi9  8t»    On 
the  return  from  yamaica  to  Bristol  the  ship  Was  .lost.  Sir  Hum- 
phrey  Jat^is  refused  to  pay  Cary  the  £7W  st« ;  and  suit  was 
thereupon  brought  for  the  recovery  of  it.     Upon  a  final  hearing 
before  the  British  hou6e  of  Lords,  it  was  afgued  in  behalf  of 
Cary,  Hmt  at  common  law,  whatever  is  dode  by  a  servant, 
Whi<sh  is  for  the  benefit  of  his  master,  and  within  the  trust  and 
duty  of  his  place,  binds  the  master,  as  if  done  by  himself;  and 
in  a  voyage  the  master  of  a  ship  is  the  owner's  setvant,  whose 
duty  requires  him  to  provide  necessaries  for  the  ship,  it  being 
the  owner's  interest,  that  they  should  be  provided ;   so  that 
whatever  the  master  necessarily  takes  up  and  employs  for  that 
purpose,  the  owner  is  bound  to  pay ;  that  by  the  custom  of  mer- 
chants, if  the  master  be  supplied  widt  necesssuies  for  the  ship, 
by  the  order  or  credit  of  any  freighter,  the  owner  is  liable  to 
pay  such  freighter;  and  on  that  ground  it  is  necessary  for 
freighters  to  furnish  masters  of  the  ships  they  take  to  freight, 
with  letters  of  credit  for  whatever  money  they  mny  happen  to 
want,  for  the  necessary  service  of  the  ship.    On  the  other  side 
k  was  contended,  that  it  would  be  of  most  dangerous  conse* 
quence,  for  the  master  of  a  ship  to  charge  the  person  or  estate 
of  his  owner  with  what  money  be  should  take  up  on  pretence  of 
providing  for  the  ship  without  an  ei^ress  power^  or  authority 
for  thax  purpose^  for  that  the  law  of  merchanu  had  never  car» 
ried  it  further,  than  to  invest  the  master  with  the  power  of 
mortgaging  or  charging  the  ship  or  carg6  with  such  mtibey» 
that  in  the  present  case  the  money  could  not  be  laid  out  upon 
the  credk  of  Sir  Humphrey  Jarsu,  not  onty  because  Cory  was 
a  total  stranger  to  them,  but  principally  because  he  had  for  two 
years  before  failed  in  his  circumstances  and  lost  his  credit; 
nor  was  it  even  pretended  that  Sir  Humphrey  ever  gave  any 
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authority  to  the  master  to  take  up  mooey  otherwise  than  on  bot- 
tomry. That  if  Sir  Humphrey's  pers^i  or  estate  was  in  all 
events  liable  to  make  good  this  £jh9^  besides  the  £^iX}  advan- 
ced on  the  bottomry  bondf  and  which  in  case  the  ship  had  re- 
turned safe  to  Brittolf  he  would  have  been  answerable  for,  he 
must  of  necessity  have  been  a  very  great  loser,  as  the  ship 
cost  at  first,  but  £7(X>^  and  her  ffeip^ht  in  that  event  would  not 
have  broi^ght  above  j^600;  aiKi  therefore,  if  Sir  Humphrey 
himself  had  been  at  yamaica^  he  never  would  have  consented 
to  take  up  money  for  preserving  that,  which  would  have  been 
so  much  to  his  loss  ;  that  Caty^s  interest  in  the  ship  by  having 
j^200  on  bottomry  at  a  large  interest,  was  much  greater  than 
SW  Humphrey^8f  and  therefore,  whatever  money  was  laid  out  at 
yamaica^  ought  to  be  considered  as  laid  out  for  Cary^s  account; 
but  yet  to  be  discounted  out  of  the  ship  and  freight,  so  far  as  it 
would  extend  oh  its  return.  The  house  of  Lords  thought  the 
owner  personally  responsible^  if  the  allegations  of  Cary^  as  to 
die  necessity  of  the  expenditures  were  true,  (notwithstanding 
the  general  principle  in  England,  that  the  owner  is  no  further 
responsible  than  his  interest  in  the  ship  goes.)  That  Cary  ne- 
ver produced  the  proof*  militates  nothing  against  the  impor- 
tance of  the  decision*  (s)  (1) 

4 

(9)  Cary  tb.  White'    1-  Bro.  Par.  Cas.  384,  and  Ahbott^  p.  145. 


(t)  In  Salkdd  $5,  and  Hob.  1 15,  it  was  held  that  the  master  could 
hypothecate  Yor  neoetsaries,  but  could  never  aake  the  owners  person- 
dly  responsible.  Besides  the  authorities  cited  it  Jbbatt  144,  to  the 
contrary,  vide  the  ease  of  Fates  vs.  HdU,  1  Dur.  &  E.  7S,  in  which  it 
was  contended  that  the  naster  could  not  bind  the  owners  beyond  the 
iNites  of  the  skip.  But  Per  Cur,  this  was  done  for  the  supposed  be- 
nefit of  the  ship,  therefore  judgment  must  be  for  the  plaintiff. 

The  extent  of  tfie  authority  of  the  msster  to  bind  personally  the 
ship-owner,  has  at  all  times  been  a  question  of  much  nicety  and  dia- 
eussioo^  and  cannot  be  .considered  as  even  yet'fully  settled.    His 

45  ' 
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By  the  Roman  law,  the  party  who  repairs,  or  refits  a  ship,  or 
advances  money  for  the  purpose,  has  an  implied  lien  upon  the 
vessel ;  {()  but  in  England^  only  the  shipwright  who  has  the  ves* 
sel  in  actual  possession  |  for  if  he  has  worked  upon  the  vessel 
without  taking  possession,  or  has  parted  with  the  possession, 
his  claim,  like  that  of  the  tradesman,  who  has  provided  ropes, 
sails,  provisions  or  other  necessaries  for  a  ship,  is  not  preferred 
to  other  creditors.  ,  The  French  law  has  been  heretofore  re- 
marked ;  and  it  was  observed  that  in  Altona^  where  the  Roman 
law  271  subsidium  prevails,  only  such  are  considered  privileged, 
who  have  delivered  necessaries,  not  upon  creditt  The  master 
of  a  Norwegian  ship  had  purchased  a  cable  and  anchor  which 
was  delivered  on  board  the  ship  in  the  river  Thames^  and  had 
afterwards  died.  The  vender  hereupon  instituted  a  suit  in  the 
Admiralty  Court  against  the  ship,  and  argued  that  the  want  of 
the  cable  and  anchor,  was  occasioned  by  stress  of  weather  at  sea, 
and  as  the  captain  was  dead,  and  the  owners  were  foreigners,  he. 
would  be  without  remedy,  if  the  vessel  was  not  held  responsible* 

(j)  L.  ^6.  D.  de  rebus  judicit. 


power  of  hypothecating  the  body,  takle,  furniture  and  provisions- of 
the  ship,  and  all  or  any  part  of  the  cargo,  or  both  ship  and  cargo  is 
not  denied.  In  cases  of  necessity  in  foreign  ports,  his  power  of  giv- 
ing respondentia  and  bottomry  bonds,  is  not  questioned,  fiut  in  all 
these  cases,  tlie  owner  is  not  personally  obligated  5  and  this  security 
on  the  vessel,  cargo,  &c.  always  arose  out  of  a  necessity  which  the 
vessel  was  under.  But  t)ie  master's  power  to  obligate  personally  his 
employer,  in  the  case  of  money  advanced  for  the  necessities  of  the 
ship,  was  after  great  litigation,  admitted  in  the  house  of  Lords,  in 
the  above  case  of  Cary  vs.  White^  1  Bro :  Par :  Cases :  384 ;  and  in 
New- York  in  the  case  of  Millwood  vs.  Ballet.  2  Cain.  JST,  F.  Rep.  77^ 
also  1  John.  106.  3  John.  S5^  Vide  also  2  Feters  Sep.  295. 4  Cranch 
S28.  2  Doll.  Rep.  l94. 
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But  the  court  of  King's  bench  decided  {Justin  vs.  Ballam)  (u) 
that  the  ship  was  not  liable  to  the  suit ;  first,  that  it  did  not  ap- 
pear that  the  ship  was  in  her  voyage,  when  she  became  in  dis- 
tress  for  want  of  a  cable  and  anchor,  and  at  the  time  of  the  con^ 
tract ;  secondly  because  there  was  no  actual  hypothecation ; 
and  said  that  although  by  the  maritime  law  every  contract  with 
the  master  of  a  ship  implied  an  hypothecation,  yet  it  was  other- 
wise by  the  law  of  England^  unless  expressly  so  agreed.  »  In  the 
case  of  Watkinson  vs.  Barnadtston^  {v)  the  ship  had  been  Svold, 
and  the  money  brought  into  the  Court  of  Chancery  in  a  cause 
there  depending  ;  it  appeared,  that  the  plaintiff  being  master  of 
the  ship,  had  by  the  desire  of  one  of  the  owners,  the  defendant, 
employed  tradesmen  to  do  work  to,  and  find  provisions  and  ma- 
terials for  the  ship»  of  which  he  had  been  forced  by  suit  at  law 
to  pay  a  part.  Sir  Joseph  JeykyU  master  of  the  rolls,  declared, 
and  decreed  upon  the  claim  of  the  master :  That  this  demand 
was  not  a  lien  upon  the  ship  ;  but  that  a  demand  of  the  master 
for  wages  paid  by  hiin  to  the  mariners,  and  for  money  disbursed 
by  him  on  the  ship's  account  in  the  course  of  a  foreign  voyage, 
was  a  lien  upon  the  ship.  (2)  And  in  this  case  it  w^  said,  if  a  ship 

(ti)  Abbots  154. 
(v)  MbQtt,  155. 


(2)  But,  we  find  by  another  authority  in  which  this  doctrine  was 
fully  discussed,  that  the  master  of  a  ship  has  no  lien  upon  the  ship 
for  money  expended,  or  debts  incurred  by  him  in  the  course  of  the 
voyage  for  the  necessary  repairs  of  the  ship.  And  by  Lord  Ellenbo' 
rou^ :  ^  how  does  the  law  stand  in  this  respect  P  If  the  repairs  be 
done  here,  the  owners  are  liable,  though  the  master  may  also  become 
liable  on  his  own  contract,  if  he  does  not  stipulate  against  his  per- 
'.  soDdl  liability,  and  confine  the  credit  to  the  owner.  If  the  necessary 
repairs  be  done  abroad,  the  master  may  hypothecate  the  ship  foe' 
them,  and  it  is  his  own  fault)  if  he  subject  himself  to  any  personal 
responsibility  which  he  may  renounce;    It  is  said,  however,  that  be" 
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be  in  the  river  Thames^  and  money  be  laid  out  thet«,  either  m 
repairing,  fitting  out,  new  tigging  or  apparel  of  the  ahip^  M$ 
is  no  charge  upon  the  ship;  but  the  person  dius  employed,  ot 
who  finds  these  necessarieSf  must  resort  to  the  owner  thereof 


cause  he  may  hypothecate,  he  may  acquire  a  lien,  by  taking  upon 
himself  the  payment  of  the  repairs ;  for  that  the  persons  to  whom  he 
hypothecates,  acquire  an  inchoate  lien  on  the  ship,  in  as  much  as 
they  are  entitled  by  suit  in  the  Admiralty  to  acquire  possession  of 
the  ship  itself.    But  it  does  not  follow,  that  because  others,  through 

m  % 

the  master,  may  acquire  a  Ken  on  the  ship,  that  therefore  he  himself 
has  a  lien.  Liens  may  be  derived  through  the  acts  of  servants  or 
agents  acting  within  the  scope  of  their  employment^  which  they  them- 
selves had  not  If  a  servant  deliver  cloth  to  a  tajlor  to  make  his 
master's  liveries,  the  taylor  will  have  a  hen,  but  though  the  servant 
pay  the  tayldr,  that  will  not  give  the  servant  a  lien."  9  East.  42€w 

But  in  the  case  of  JFhUe  vs.  BAring,  4  fi :  N.  P.  Gas :  31.  Lord 
tC(mifon  held,  that  the  master  of  a  ship  who  had  entered  into  engage-  ' 
ments  on  account  of  the  ship*  thereby  acquired  a  lien  on  the  goodSf 
and  on  the  freight  to  the  extent  of  his  engagements ;  for,  says  hia 
Lordship :  ^  The  creditor  of  a  ship  has  a  threefold  security  \  the  skip 
itself,  the  owners,  and  the  master.  The  master  is  liaUe  by  reason 
of  the  contracts  into  which  he  enters  on  the  ship's  account,  and  hav- 
ing contracted  and  made  himself  liable  for  articles  furnished  the  shipi 
he  thereby  acquires  a  lien  on  the  gooda  as  well  as  freight^  and  his 
lien  is  co-extensive  with  his  liability  to  the  ship's  creditors.''  Vide 
also,  the  case  of  Rich  vs.  Cae^  Cowp,  636,  and  of  WeHerdeU  vs.  DaUj 
7  Term.  fi.  S12. 

But  as  regards  the  question  in  this  country,  the  District  Court 
of  Pennsylvania  more  than  recognized  the  doctrine  in  the  above 
case  of  fFatkinson  vs.  Bemardiston^  for  in  the  case  of  Gardner 
S[  others  vs.  the  ship  JV^  Jersey^  1  Pet.  M.  Rep,  223,  Pe- 
ters  J.  said,  tliat  sums  paid  abroad  to  mariners,  or  even  here,  by 
the  master,  as  well  as  monies  advanced  in  foreign  ports  for  necessa* 
lies,  supplied  to  the  ship  on  her  voyage  (however  it  may  be  at  the 
port  of  outfit,  or  wherfe  the  owners  reside)  are  liens  on  the  shipy  and 
the  ship  is  hypothecated  therefor. 
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tof  pajment ;  and  in  such  a  case^  in  a  suit  in  the  Court  of  Adr 
mivalty  to  condemn  the  ship  for  the  non-payment  of  the  money, 
the  Courts  of  law  will  grant  a.prohibition;  (3)  and  therefore, 


I' '  I  ■  ^1 


(S)  In  the  District  Courts  of  Pennnylvania  and  Martfiand^  it  has 
been  decided  that  ship-wrights  and  furnishers  of  supplies  while  the 
ship  is  in  por^  have  a  lien  upon  the  ship,  and  a  right  to  Admiralty 
process,  to  recover  the  amounts  due  to  them.  Vide  an  elaborate  and 
learned  opinion  of  Winchester  J.  in  the  case  of  Steevens  vs.  the  ship 
JSandwiehj  in  the  district  court  of  Maryland^  in  which  are  fully  consi- 
dered the  history  and  nature  of  liens  upon  vessels,  and  in  which  he 
decided:  l.^Tbat  the  Admiralty  has  jurisdiction  of  the  contract, 
though  the  contract  is  made  on  land  and  the  service  performed  there; 
the  case  having  nothing  to  distinguish  it  from  others,  than  that  the 
subject  of  the  Ken  is  intended  to  be  employed  and  used  on  the  high 
seas ;  and,  2.  Tliat  the  ship-wright  has  a  lien  $  yet  that  if  he  has  no- 
lien,  still  as  the  Admiralty  has  jurisdiction  of  the  contract,  the  ques* 
tion  of  Hen  is  unimportant,  as  the  Admiralty  can  decree  both  in 
rem  and  in  personam.  1  Peterh  Bep.  235,  note.  Vide  also  the  opi* 
Dion  of  PeUrs  J^  in  the  case  of  Gardner  4*  others  vs.  ship  JV^to- 
Jersey,  pag.  S2d. 

In  Bee^sMm.  Sep.  419»  the  question  of  Admiralty  jurisdiction 
was  fully  considered,  and  there  decided  that  the  Admiralty  has 
no  jurisdiction.  Vide  also  same  43$,  Shrewsbury  vs.  sloop  Two 
Friends^  which  denies  the  lieru  Also  4  HalTs  Law  Jour.  88,  Wood* 
Tt^  8[  others  vs.  ship  Levi  Dearborn^  in  the  District  Court  of  Qeor- 
gia. 

The  legislature  ofMw-Fork  have  expressly  provided  that  ship- 
wrights, material'men  and  suppliers  of  ships,  shall  have  a  lien  on 
the  ships  for  the  amount  of  their  debts,  where  the  ships  are  owned 
ty  any  person  not  resident  within  the  state.  Act  10.  Jiug.  179B.  Vide 
Btory^s  Mhott^  note,  p.  160. 

By  mOerial^men^  in  the  style  of  the  Court  of  Admiralty,  are  meant 
the  persons  who  furnish  and  construct  the  different  materials  of  a 
ship ;  ship-builders,  rope-makers,  j|pc.  On  the  competency  ef  such 
persons  to  sue  originally  in  the  Admiralty,  see  a  learned  argument 
of  8ir  L.  Jenkins  before  the  house  of  Lords.— Life  of  8ir  L.  Jenkins^ 
Yol.  1.  p.  76.    fioUnson,  2— 836. 


/ 
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if  the  ow^er  after  money  thus  laid  out,  mortgages  the  ship, 
though  it  be  to  one  who  has  notice  that  the  money  was  so  kid 
out,  and  not  paid,  yet  such  mortgage  is  well  entitled,  without 
being  liable  for  any  of  the  money,  thus  laid  out  for  the  benefit  of 
the  ship  as  aforesaid.  And  the  ship  is  no  more  liable  for  this 
money,  than  a  carpenter  laying  out  money  in  the  building  of  a 
house  has  a  lien  upon  the  house  in  respect  thereof;  though,  by 
the  law  of  Holland  he  ha&;  but  otherwise  if  at  sea,  where  n6 
treaty  or  contract  can  be  made  with  the  owner,  the  master  em*< 
ploys  any  person  to  do  work  upon  the  ship,  or  to  new  rig,  or 
repair  the  same ;  this  for  necessity  and  encouragement  of  trade, 
is  a  lien  upon  the  ship,  and  the  master  in  such  case  is  allowed 
•  by  the  maritime  law  to  hypothecate  the  ship/'  The  case  of 
Buxton  vs.  Sneey  (w)  was  decided  by  Lord  Hardwicke  upon  the 
same  principle.  And  in  another  case  which  happened  very 
soon  afterwards,  where  a  person  having  repaired  a  ship*  in  Eng* 
land  and  delivered  it  to  his  employer,  who  was  become  a  bank- 
rupty  had  obtained  possession  of  the  money,  for  which  the  ship 
had  been  sold,  and  insisted  that  he  had  a  specifick  lien  upon  the 

.  ship  for  the  repairs,  and  was  not  obliged  to  prove  his  demand 
as  a  debt  under  the  commission :  Lord  Chancellor  Hardwicke 
decreed,  in  pursuance  of  the  above  principle,  that  he  must  ac« 
count  to  the  assignees  of  the  bankrupt  for  the  money  in  his 
hands  arising  from  the  sale  of  the  ship,  {x)  In  the  case  of 
Wood  vs.  Hamilton^  (t/)  which  was  brought  by  appeal  from  the 
Court  of  session  in  Scotland  to  the  British  house  of  Lords,  the 
Lords  determined,  that  persons  who  had  repaired  and  furnished 
a  ship  in  Scotland^  the  place  of  the  owner's  residence,  had  no 

,  claim  upon  the  value  of  the  ship  itself  for  the  payment  of  their 
demands,  which  they,  as  the  owner  had  become  bankrupt, 
claimed  but  of  the  proceeds  of  the  sale  of  the  ship,  in  exclusion 

(w)  Mkott,  157. 

(x)  Ex  parte  Shanh  and  Qthert,  1  jitkifu  234. 

(y)  Mbott,  159. 


Chap. «,  THE  ELEMENTS.  S59 

of  the  other  creditors  of  the  bankrupt,  and  insisted  they  were 
entitled  to  by  the  law  of  Scotland^  and  of  other  European  na- 
tions, England  only  excepted* 

An  exception  from  the  above  rule  is  however  to  be  mention* 
ed  in  the  case  of  the  ship  John^  Jackson  master,  an  American 
ship,  which  was  supplied  in  the  river  Thames^  Jby  certain  mer*- 
chants  of  London^  with  stores  and  ammunition  for  a  voyage  to 
Venice*  The  ship  returned  to  London;  and  was  sold  under  a 
decree  of  the  Courts  in  a  suit  instituted  by  the  mariners  for 
their  wages.  The  merchants  applied  to  the  Court  for  the  pay- 
ment of  their  demand  out  of  the  surplus ;  and  it  was  decreed 
to  be  paid.  An  agent  ot  the  same  ship  afterwards  applied  by 
petition,  for  the  payment  of  his  account ;  but  the  petition  was 
rejected  by  reason  of  the  general  and  unsettled  nature  of  the  ac- 
count, (z) 

We  have  heretofore  treated  of  bottomry  bonds^  which  have 
in  view  to  increase  the  ship's  value,  (i) 

It  is  now  the  proper  place  to  refer  to  those  which  are  intend- 
ed to  restore  the  ship  to  her  value. 

The  master,  if  he  requires  money  for  the  prosecution  of  the 
voyage,  which  he  cannot  have  advanced  upon  his  average  mo- 
nies, or  obtain  it  by  bills  upon  his  owners  :  {a)  is  authorized  : 

1.  To  lien  the  ship,  freight  and  cargo,  (2)  (the  latter,  in  case 
the  loan  has  reference  to  subjects  of  general  average}  by  bot- 

(z)  J2«6ffM0fi,  3—288. 

(a)  Ordoiuuiu  de  Bilbao,  34—38. 


(1)  Vide  ante^  page  8,  and  note  1  &  S. 

(2)  An  opinion  occasionally  prevails,  that  in  France  and  Eng- 
landf  it  is  not  allowed  to  hypothecate  both  ship  and  cargo  together ; 
Benecke^  1.  p.  88.  That  no  sach  prohibition  exists,  in  relation  to 
France^  is  to  be  seen  in  Emerigon  Tom.  IL  p.  476,  &c. ;  and  from 
Faihiery  h.  t.  n.  9 ;  and  as  regards  England^  in  Marshall^  p.  640. 
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tomiy  boncL  {b)     By  the  Prussian  law,  the  freight  cannot  be 
pledged  separately,  (c) 

2*  If  he  cannot  by  these  means  obtain  it,  he  may  dispose  of 
such  articles  from  the  ship's  inventory,  as  are  nbt  necessary  in 
At  prosecution  of  the  voyage ;  and  in  default  of  these  {d)  as 
much  of  the  cargo,  as  amounts  to  the  sum  of  money  required. 

3,  If  he  cannot  complete  the  voyage,  he  is  authorized  with- 
out  a  formal  power  from  his  owners,  to  dispose  of  the  vesseL 

Upon  resorting  to  any  of  these  steps,  he  must  (under  the 
Prussian  ordinances)  (e)  furnish  himself  with  the  kgal  or  no- 
tarial documents  of  justification,  and  have  the  circumstances 
and  determinations  properly  noted  in  the  ship's  journal ;  (/) 
but  the  Prussian  law  remarks :  that  generally  in  foreign  ports, 
the  laws  of  the  place  are  the  governing  rule  in  this  partkio- 
lar.  (^) 

If  he  is  necessitated  to  raise  money  upon  bottomry,  that  is  : 
to  pledge  the  ship  and  freight,  upon  the  safety  of  the  keel, 
(which  is  figuratively  used,  to  express  the  whole  body  df  the 
ship,)  it  is  generally  stipulated,  that  the  repayment  of  the  loan- 
is  only  to  take  place  upon  the  safe  arrival  of  the  vessel,  wi|h  an 
agreement  of  interest  beyond  the  legal  rate*  If  the  interek  is 
extravagantf  the  master  would  do  well,  to  procure  a  notariai 
certificate,  that  money  could  not  be  procured  at  a  less  rate  at 
the  place  where  the  bond  was  executed. 

If  money  is  advanced  upon  the  articles  of  the  cargo  alone^ 
conditioned,  that  it  shall  be  repaid  only  upon  the  safe  arrival  of 
the  goods  at  the  port  of  delivery,  this  is  called  a  loan  upon  ge- 
neral adventure,  or  respondentia,  (h)  Bills  of  lading,  upon  which 

(ft)  Benechel  1—88. 

(c)  2-«369. 

{d)  Ordonanza  de  Bilbao,  24-^9. 

(e)  %  1508. 

(/)  Also,  the  Ordininces  de  BihtM,  24—89. 

tf)  2387. 

(A)  ParAr>  SyBtem  of  the  Law  sf  Msrine  ImaBinces,  Xandn^  IflOa  ^  ilf. 
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money  has  been  advanced,  and  endorsed,  that  Jthey  are  pledged 
to  a  particular  party  for  a  loan  stated,  are  called  sea-bills^ 
fSee-WechaeLJ  Frequendy,  the  owners  or  part  owners  take 
up  money  upon  their  shares,  (i)  if  they  cannot  otherwise  obtain 
'  money  for  the  equipment  of  the  vessel,  and  such  loans  in  general 
are  construed  by  the  same  rule,  with  those  of  the  master  made  in 
a  foreign  country.  In  neutralisations,  as  before  remarked,  bot- 
tomry bonds  are  often  entered  into  for  the  security  of  the  real 
owners,  and  are  the  source  of  frequent  and  complicated  litiga- 
tion* A  Swedish  captain  at  Lisbon^  sold  his  ship  to  a  French* 
nuu%  from  Bordeaux*  It  was  stipulated,  that  the  master  should 
retain  the  command -of  the  vessel,  and  sail  to  Hamburgh  there 
to  take  in  a  cargo  for  the  East- Indies.  The  half  of  the  pur- 
chase money  was  paid  in  cash  i  and  bills  were  to  be  given  for 
the  other  half.  This  was  omitted.  The  ship,  however,  arrived 
at  Hambitfg.  There  a  merchant  had  received  authority  from 
the  Frenchman  to  execute  the  bill  of  sale  for  the  vessel,  and  en- 
tered into  a  bottomry-bond  with  the  new  master,  selected  by 
him  for  the  other  half  of  the  purchase-money.  The  ship  here- 
upon sailed  from  Hamburg  to  Bordeaux^  where  the  new  master 
executed  other  bottomry-bonds*  The  vessel  was  afterwards 
taken  and  carried  into  England^  where  the  cargo  was  condemn- 
ed^ but  the  freight  adjudged  to  the  Hamburger*  Before  the 
freight  was  paid,  the  ship  arrived  at  a  Danish  port  in  ballast, 
where  process  was  taken  out,  and  only  the  last  bottomry-bonds 
executed  at  Bordeaux^  were  liquidated.  The  holder,  of  the  bot- 
tomry-bond for  the  second  half  of  the  original  purchase-money, 
executed  as  before  remarked  by  the  second  masteri  and  the  pro 
forma  Hamburg  owner,  (as  the  Frenchman  had  become  bank- 
rupt) brought  suit  against  the  Hamburger^  who  replied,  that  he 
was  not  personally  liable*  But.  as  he  had  the  freight  in  posses- 
sion, we  were  of  opinion,  that  he  was  at  least  liable  to  refund 
to  the  Swede  to  that  extent,  and  could  not  protect  himself  un- 

(i)  JPreuMkhei  Landrecht,  3—2366. 
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der  cliims  which  he  produced  figainst   the  Frenchman*    The 
case  has  never  been  argued  at  Court,  and  still  rests.     It  would 
be  advantageous  to  commerce,  if  it  were  provided  that  bottom<- 
ry-bonds  should  be  only  extended  to  loans  for  the  building  or 
repairs,  or  refitting  of  vessels ;  the  bottomry  contract,  which 
originated  properl;jr  in  the  necessity  of  permitting  the  master 
to  pledge  the  ve&sel  in  a  foreign  port,  for  monies  required  in 
the  prosecution  of  the  voyage,  would  thus  be  restored  to   its 
primitive   intention.     By  the  Prussian  law,  {i)   the  master  is 
bound,  to^note  the  bottomry  upon  the  original  sthip's  papers,  and 
if  he  has  hypothecated  the  cargo,  upon  the  bills  of  lading,  and 
must  immediately  acquaint  his  owners,  and  the   consignees  of 
the  cargo  thereof.     If  he  omits  to  do  it,  by  the  same  law,  he  is 
responsible  for  all  damages   thereby  arising  to  any  third  per- 
son. (/)      In  England^  contracts  are  usual,  in  which  the  repay- 
ment of  money,  with  a  high  premium  for  the  risk,  is  m&de  to 
depend  upon  the  arrival  of  the  ship ;  and  for  which  loan,  the 
lenders  have  only  the  personal  seciyity  of  the  borrower,  (m) 
Such  contracts  are  legal  in  England^  excep  t  in  cases  of  ships 
bound  to  or  from  the  East- Indies;  nor  is  it  permitted  British 
subjects  to  loan  money  upon  bottomr}'  to  foreigners,  trading 
within  the  limits  of  the  East-India  Company*s  charter.     In  a 
case  of  money  lent  to  the  master  of  an  East-India  ship  upon 
respondentia,  the  goods  were  taken  out  from  England^  and  sold 
in  India^  and  other  goods  brought  back,  purchased  with  the 
proceeds  of  the  first,  and  the  master  before  he   repaid  the  loan 
had  become  a  bankrupt,  while  part  of  the  goods,  and  the  money 
produced  by  the  sale  of  another  part,  remained  in  the  hands  of 
the  East-India  Company  ;  the  Court  of  King's  Bench  determin- 
ed, (Busk  vs.  Fearon)  :  ^n)  that  the  lender  had  by  law,  in  re- 
spect'of  the  money  remaining  due  to  him  on  the  bond,  no  lien 

Qe)  2— §  241 1. 

(0  2-§  2412.  If^^ 

(yM),^d6o«,  pag.  164.  y  ^ 

(«)  Abbott,  165. 
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upon»  or  interest'in  the  goods  or  money  remaining  in  the  hands 
of  the  Company. — The  mastecJma-^no  right  to  loan  money  at 
the  owners*  place  of  rcsidencCj^  without  their  assent,  {o)  The 
whole  of  England  is  considered,  for  this  purpose,  as  the  resi- 
dence of  an  Englishman*  Ireland  has  been  held  to  be  a  foreign 
country  in  the  case  of  an  English  ship ;  Mehetone  vs.  Gib- 
bons, (Jf)  So  in  the  case  of  the  Barbara,  Chegwin  master,  Jer- 
sey was  considered  a  foreign  port,  (j^)  For  monies  which  the 
master  loans  in  foreign  parts,  the  vessel  and  himself  are  alone 
liable ;  not  the  owner,  beyond  the  extent  of  ship  and  freight* 

The  repayment  of  money  loaned  upon  bottomry,  is  generally 
stipulated  upon  the  arrival  of  the  vessel  at  the  port  of  destina- 
tion.    The  master  is  not  justified  in  receiving  a  loan  upon  bot- 
tomry for  his  own  personal  necessities  ;  (r)  and  it  is  sufficient 
for  the  lender^  that  at  the  time  the  loan  was  reqaested  of  him, 
the  ship  required  money  for  repairs,  or  necessaries  ;  whether 
or  not  the  master  has  applied  them  to  the  puq)ose,  is  a  matter 
between  him   ahd  his  employer ;  as  Sir  Wm.  Scott  justly  re- 
marked in  the  case  of  the  Gratttudine^  Mazzola  master,  (s) 
Loccenius  (t)  relates  incase  in  which  a   ship  was   confiscated 
by  the  fault  of  the  master,  (in  Spain).     He  hereupon  executed 
a  bottomry-bond  to  a  person  of  influence,  for  a  sum  which  hef , 
advanced  him  for  the  release  of  the  ship ;  and  she  was  accord- 
ingly released  ;  when  the  bottomry*bond  was  afterwards  put  in 
suit  at  the  port  of  destination,  the  claim  was  not  admitted,  be-  . 
cause  the  master  Was  not  authorized  to  pledge  the  responsibi- 
lity of  the  vessel  on  his  own  personal  account.     The  master  is 
often  necessitated,  to  execute  several  bottomry  contracts,  as  he 
may  from  necessity,  put  into  more  than  one  port,    li  these  coa- 

(4)  Emerigoiii  2—4.24. 

(/i)  Jbboit,  171. 

(y)  Hobiiison,  4 — 1. 

(r)  Ordonanza  de  Bilbao^  24— '3G. 

(f)  nobinsffti,  3— «r-2. 

CO  Loccenius,  2—6—12. 
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tracts  come  in  contact  with  each  other,  the  younger  is  preferred 
to  the  elder  of  date ;  because,  the  younger  has  preserved  the 
validity  of  the  elder,  {u)    If  the  ship  and  freight  are  conceived 
insufficient  for  the  bottomry,  the  master  is  authorized  addition- 
ally to  pledge  the  cargo.  The  Austrian  ship  Gratitudine^  MaZ' 
zola  master,  having  on  board  a  cargo  of  fruit,  arrived  at  Lon- 
don^ after  having  put  into  Lisbon  as  a  port  of  necessity.    The 
damage  to  the  ship  was  legally  investigated,  and  the  vessel  de- 
clared worthy  of  repair.    The  master  hereupon  borrowed  a 
sum  of  money,  which  exceeded  the  value  of  the  ship  in  her  da- 
maged condition,  and  the  freight.    When  the  ship  arrived  at 
London^  herself  and  cargo  were  found  insufficient  to  satisfy  the 
bond,  the  consignee  of  the  cargo  refused  to  pay,  and  this  case, 
the  first  of  its  nature,  came  before  Sir  Wtfin  Scott^  who  with  his 
usual  ability,  after  he  had  remarked  upon  the  control  of  the 
master  over  the  cargo,  in  cases  of  ransoqa  and  jettison,  ob- 
served :    ^^  These  ave  instances  of  aulthority  at  sea.    There  are 
other  cases  also  in  port,  in  which  the  master  has  the  same  au- 
thority forced  upon  him.    Suppose  the  case  of  a  ship  driven 
into  port  widi  a  perishable,  cargo,  where  the  master  could  hold 
no    correspondence  with  the  proprietor;   suppose   the   vessel 
unable   to   proceed,  or  to  stand   in  nbed  of  repairs  to  ena- 
ble her  to  proceed  in  time.     In  such   emergencies,  the  au- 
thority of  agent  is  necessarily  devolved  upon  himself;  unless 
it  could  be  supposed  to  be  the  policy  of  the  law,  that  the  ciurgo 
should  be  left  to  perish  without  care.     What  must  be  done  I 
He  muit  in  such  case  exercise  his  judgment,  whether  it  would 
be  better  to  tranship  the  cargo,  if  he  has  the  means,  or  to  sell 
it.     It  iB  admitted,  that  he  is  not  absolujtely  bound  to  tranship ; 
he  may  not  have  the  means  of  transhipment ;  but*  even  if  he 
has,  he  may  act  for  the  best  in  deciding  to  sell ;  if  he  acts  un- 
wisely in  that  decision,  still  the  foreign  purchaser  will  be  safe 

(tt)  BtpnkerihSck  gtuestUtdt  jwit  privath  1*~19. 
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under  his  acts ;  if  he  had  not  the  mewu  oftramhippingy  he  is 
under  an  obligation  to  sell«  unless  it  can  be  ssud,  that  he  is  un- 
der an  obligation  to  let  it  perish. — With  respect  to  the  prac- 
tice,  I  understand,  that  it  is  by  no  means  unfrequent  for  an  ap- 
plication to  be  made  to  the  Vice  Admiralty  Courts,  for  leave  to 
empower  the  master  to- sell;  and  that  this  power  is  sometimes 
abused  by  an  improvident  and  collusive  sale  of  cargoes,  when 
no  real  neoessi^  exists ;  in  other  words,  that  the  power  is  usur- 
ped in  cases  where  the  party  does  not  legally  possess  it.  But 
the  veiy  ground  of  the  defect  of  power  in  such  cases,  implies 
and  affirms  its  existence,  in  cases  where  the  necessity  is  real.-— 
In  all  these  cases,  the  character  as  agent  respecting  the  cargo, 
is  thrown  upon  the  master,  by  the  policy  of  the  law  acting  on 
the  necessity  of  the  circumstances  in  which  he  is  placed.  But 
it  is  said,  diat  this  can  only  be  done  for  the  immediate  benefit 
of  the  cargo,  and  not  for  the  repairs  of  the  ship.  It  is  very 
trucy  that  this  involuntary  agent  ought  like  an  appointed  agent, 
tn  all  cases  to  act  for  the  best  respecting  the  property.  Even 
in  the  case  of  an  universal  yoc^i/^,  which  appears  least  likely  to 
conduce  to  the  benefit  of  the  cargo,  still  it  is  so.  The  ship  is, 
in  that  case,  compelled  to  pay  an  average,  by  which  means,  the 
little  which  is  to  be  taken  as  a  remnant  of  the  cargo,  is  preserv- 
ed; whereas,  otherwise,  both  ship  an  1  cargo  would  have  been 
totally  lost.  In  the  case  of  ransom,  what  was  intended  for  the 
benefit  of  the  cargo,  may  eventually  consume  the  whole ;  the 
proprietor  will  not  be  benefited  in  such  a  case,  but  he  cannot 
be  damnified ;  he  will  have  had  the  chance  of  advantage,  with- 
out the  danger  or  possibility  of  loss ;  for  he  cannot  suffer  be- 
yond the  value  of  the  cargo;  which,  without  such  ransom^ 
would  have  gone  to  the  enemy  in  toto.  It  is  the  same  consi- 
deration which  founds  the  rule  of  law,  that  applies  to  the  hy- 
pothecation of  a  ship.  In  all  cases  it  is  the  prospect  of  benefit 
to  the  proprietor,  that  is  the  foundation  of  the  authority  of  the 
master.  It  is  therefore  true,  that  if  the  repairs  of  the  ship  produce 


366  ACCIDENTS  ARISING  FROM         Book  IF. 

no  benefit,  or  prospect  of  benefit  to  the  cargo ;  the  master  can- 
not bind  the  cargo  for  such  repairs ;  but  it  appears  to  me,  that  - 
the  fallacy  of  the  argument,  that  the  master  cannot  bind  the 
cargo' for  the  repairs  of  the  ship,  lies  in  supposing  that  what- 
ever  is  done  for  the  repairs  of  the  ship,  is  in  no  degree,  and 
under  no  circumstances,  done  for  the  benefit,  or  with  a  prospect 
of  a  benefit  to  the  cargo ;  whereas,  the  fact  is,  that  though  the 
prospect  of  benefit  may  be  more  direct  and  more  immediate  to  * 
the  ship,  it  may  still  be  for  the  preservation  and  conveyance  of 
the  cargo,  and  is  justly  to  be  considered,  as  done  for  the  com- 
mon benefit  of  both  ship  and  cargo — Suppose  the  cargo  to  be 
not  instandy  perishable,  but  that  it  can  await  the  repair  of  the 
ship,  what  is  the  master  to  do  in  the  situation  before  described, 
being  a  stranger  in  a  foreign  port,  in  a  state  of  distress,  with- 
out an  opportunity  of  communication  with  the  owners  or  their 
agent.     What  is  his  duty  under  such  circumstances  i     It  may 
be  generally  answered,  to  look  out  for  the  means  of  accomprish^ 
ing'  his  contract  f  if  possible  ;^  that  w,  the  safo  conveyance  of  the 
property  entrusted  to  his  carcy  in  that  same  vehicle  which  he 
had  contracted  to  furnish.^^lt  is  admitted,  that  though  em- 
powered to  tranship,  he  is  not  bound  to  tranship.     No  such 
obligation  exists ,  according  to  any  known  rule  of  the  maritime 
law ;  and  if  it  did,  still  he  must  be  affected  with  the  opportu- 
nity of  transhipment,  and  with  wilful  neglect  of  such  opportu- 
nity ;  for  wilful  neglect  shall  not  be  presumed.     He  may  even 
be  restrained  from  transhipment,  if  he  has  the  means,  by  know- 
ing that  insurances  >vere  made  on  the  original  shipment,  which 
might  be  avoided  by  such  a  change.     Having  the  general  duty 
of  carrying  the  cargo  to  the  place  of  destination   imposed  upon 
him,  not  being  obliged  to  tranship,  and  it  not  being  shewn  that 
he  has  the  opportunity  of  tranship nient,  he  must  be  presumed 
to  look  out  for  the  means  of  repairing  his  ship,  for  the  accom- 
plishment of  his  contract.     The  first  and  most  obvious  fund  for 
raising  the  money,  is  the  hypothecation  of  the  ship ;  but  the 
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foreign  lender  has  a  right  to  elect  his  security,  for  he  is  not 
bound  to  lend  at  all;  he  may  refuse  to  lend  upon  the  security  of 
the  ship,  or  on  that  security  alone ;  it  is  no  injustice  on  his 
part ;  and  if  ^e  does  so  refuse^  the  state  of  necessity  still  con- 
tinues.*' 

^*  The  security  of  the  ship  not  being  sufficient,  and  the  master 
not  being  able  to  raise  money  on  that  alone,  what  is  he  to  do  f 
It  cannot  be  said,  that  he  is  in  all  cases  to  wait  until  he  hears 
from  a  distant  country.    ,The  repairs  may  be  immediately  ne« 
cessary ;  it  may  be  hoped  that  the  repairs  will  be  far  advanced 
before  he  can  hear  from  the  consignees ;  the  \naster  may  not 
know  the  proprietors  at  all,  but  only  the  consignees ;  they  may 
be  mere  consignees,  and  have  no  power  to  direct  him,  but  in 
the  single  case  of  an  actual  delivery  to  them.     If  owners,  they 
may  be  very  numerous ;  for  in  a  carrier  ship,  there  may  be  a 
hundred  owners  of  the  cargo,  and  the  master  may  be  in  danger 
of  receiving  an  hundred  different  opinions,  supposing  it  were 
possible  for  him  to  apply  to  all.     What  does  the  necessity  of 
such  a  case  offer  to  be  done*     I  conceive,  one  of  two  things,^— 
to  sell  a  part  of  the  cargo^  for  the  purpose  of  applying  the  pro- 
ceeds^ to  the  prosecution  of  the  voyage  by  the  repair  of  the  ship, 
or  to  hypothecate  the  whole  for  the  same  purpose.     With  re- 
spect to  the  former,  the  books  overflow  with  authorities,  many 
of  which  have  been  stated.     They  all  admit,  that  he  may  sell  a 
part ;  some  ancient  regulations  have  attempted  to  define  what 
part ;  others  have  not.     The  general   law  does  not  fix  any  ali- 
quot part ;   and  indeed  it  is   not  consistent  with  good  sense  to 
impose  a  restraint,  or  to  fix  any  limitation  to  measure  a  state  of 
things  which  is  to  arise  only  from  necessity.     It  must,  general- 
ly speaking,  be  adequate  to  the  occasion*     One  limitation,  how- 
ever, the  policy  of  the  law  necessarily  prescribes,  that  the  pow- 
er of  selling  cannot  extend  to  the  whole  ;  because  it  can  never 
be  for  the  benefit  of  the  cargo,  that  the  whole  should  be  sold,- 
to  repair  a  ship  which  is  to  proceed  empty  to  the  place  of  her 
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destination.  There  will  in  that  case  be  no  safe  custody  and 
transmission ;  and  therefore  the  power  of  selfing^  for  the  repurs 
of  the  ship,  must  be  limited  to  the  sale  of  a.  partf  though 
it  may  not  be  possible  to  assign  the  exact  part,  except  where  poai^ 
tive  regulations  have  fixed  it.  But  hypothecation  may  h^  of  the 
whohj  because  it  may  be  for  the  benefit  of  the  whole,  that  the 
whole  should  be  conveyed  to  its  proper  market ;  the  presumption 
being,  that  this  hypothecation  of  the  whole,  if  it  aflfectt 
the  cargo  at  all,  will  finally  operate  to  the  sale  of  a  part,' 
and  this  in  the  best  market,  at  the  place  of  its  destination^ 
and  in  the  hands  of  its  proper  consignee.  It  can  hardly 
ever  happen  that  the  hypothecation  will  reach  the  total 
value  of  the  cargo.  On  the  other  hand,  the  safe  con- 
veyance of  a  valuable  cargo  may  be,  in  many  instancies,  of 
infinitely  more  value  to  the  merchant,  than  the  whole  expense 
of  the  repairs,  if  the  whole  could  be  devolved  on  the  cargo. 
Generally  it  cannot  be  so ;  in  the  very  form  and  structure  of  the 
bonds,  the  ship  and  freight  being  usually  the  first  things  that 
are  hypothecated ;  but  if  it  were  to  happen  that  they  were  omit* 
ted  in  the  literal  terms  of  the  bonds,  still  they  would  be  liable 
in  contribution  to  the  extent  of  their  value>  although  the  cargo* 
alone  had  been  made  immediately  answerable  to  th^  foreign  len- 
der who  has  nothing  to  do  with  averages  of  any  kind.  On  prin- 
ciple, therefore,  the  right  of  hypothecation  of  the  whole  cargo, 
is  extremely  natural,  and  if  I  am  right  in  considering  it  as  equi- 
valent to  the  sale  of  a  part,  it  is  litde  more  than  what  all  the 
books  of  maritime  jurisprudence  direct  to  be  done;  it  is  in  truth, 
but  a  power  to  make  a  partial  sale,  conducted  with  greater  pro- 
bability of  ultimate  advantage  to  the  whole;  for  as  ail  must 
finally  contribute  in  the  case  of  an  actual  sale  of  a  part,  what  - 
new  hardship  is  imposed  ?  All  contribute  in  this,  as  a  portion 
of  the  whole  value  of  the  cargo  is  abraded  for  the  general  bene- 
fit, probably  with  less  inconvenience  to  the  parties,  than  if  any 
one  person's  whole  adventure  of  goods,  had  been  sacrificed  by 
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a  disadvantageous  sale  in  the  first  instance.  Cross  accidents 
may  intervene  in  the  sequel  to  make  the  contract  of  hypotheca- 
tion less  beneficial  than  might  have  been  expected  at  the  time. 
The  worst  that  can  happen,  and  this  only  by  a  most  perverse 
combination  of  circuipstaiices,  is  that  the  *whole  value  of  the 
cargo  might  be  answerable  ;  still  I  should  say,  speaking  with 
all  the  caution  that  is  due  on  such  important  interests,  better  it 
is  that  this  should  happen,  (if  it  can  happen)  in  a  very  few  ec* 
centrick,  and  almost  unnatural  instances,  than  that  the  master 
should  have  no  discretionary  power  to  act  for  the  preservation 
of  the  cargo  ;  but  that  he  should  be  compelled  in  all  cases,  and 
under  all  circumstances,  to  proceed  to  the  sale  of  possibly  a  con- 
siderable part  of  his  cargo,  at  a  most  improper  port,  for  which 
his  cargo  is  not  adapted^  as  a  distressed  man,  and  as  a  man  whose 
distresses  are  known  to  every  person,  who  has  to  deal  with  him 
in  the  purchase  of  those  parts  of  his  cargo* — It  is  not  improper 
here  to  observe,  that  the  law  of  cases  of  necessity  is  not  likely  to 
be  well  furnished  with  precise  rules ;  necessity  creates  the  latvi 
it  supercedes  rules  ;  and  whatever  is  reasonable  and  just  in  such 
casesy  is  Hkewise  legaL'^lt  I  am  right  in  considering  hypothe- 
cation of  th&  whole,  as  equivalent  to  the  sale  of  a  part,  then  all 
authorities  for  a  partial  sale,  are  authorities  also  for  a  total  hy* 
pothecation.  As  relates  to  the  case  it  b  evident,  that  instead 
of  the  cargo  being  sacrificed  to  the  ship,  which  is  the  present 
complsdnty  the  ship  has  been  made  the  martyr  of  the  cargo ;  for 
it  is  in  the  service  of  that  cargo,  that  she  has  been  brought  to  a 
place,  where  the  owners  suffer  this  extreme  diminution  of  her 
value.  The  ship  adheres  with  JBdelity  to  her  engagements  with 
the  cargo,  and  is  a  victim  to  the  execution  of  that  duty.''  As 
to  some  particular  goods,  for  which  a  farther  distinction  had 
been  taken,  on  the  ground  that  they  were  privileged  goods,  not 
paying  freight,  he  thought  that  distinction  insufficient. 
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»ught  there  was  such  a  necessity,  then 
instance  was  fraudulent*"    The  jury 
plaintifls.  (x) 
strengthen  what  we  have  before  observed, 
the  review  of  facts,  upon. which  an  opinion 
of  the  u^.  Aess  of  a  ship  is  founded. 

In  England  ii  t^  usual  to  pledge  the  ship  to  the  lender  bjr 
^lortgage..  In  the  case  of  Chinnery  vs.  Blackburne^  {y)  the  ques- 
tion arose,  whether  the  plaintiff,  the  mortgagee  of  the  ship,  was 
entitled  to  receive  the  freight  eafned  by  the  ship  after  the  date 
of  the  mortgage,  and  before  the  plaintiff  had  taken  possession 
of  the  ship,  and  while  the  mortgagor  had  acted  as  owner,  and 
employer  of  the  ship*  Lord  Mansfield  said,  *^till  the  mortgar 
gee  takes  possession,  the  mortgagor  is  owner  to  all  the  world, 
and  he  is  to  reap  the  profits.''  And  Mr.  JuaHce  Builer  said, 
^^If  the  mortgagor  be  considered  as  agent,  he  must  be  so 
throughout,  and  then  the  mortgagee  would  be  answeraUe  for 
every  loss,  damage,  &c."  And  it  was  observed  that  the  pay« 
ments,  which  the  plaintiff  had  made  to  the  master,  &c.  were  vo* 
luntary  payments,  to  get  possession  of  the  ship  free  from  any 
lien.  In  the  ease  of  Jackson  vs.  Vernon^  (z)  a  mortgage  of  the 
ship  had  been  executed  by  Palmer  to  the  defendant,  and  be- 
tween the  date  of  the  mortgage  and  the  time  when  tlie  defend- 
ant took  possession  of  the  ship.  Palmer  had  procured  ropes, 
cofdage  and  other  stores,  to  be  furnished  to  the  ship  by  the 
plaintiff.  The  mortgagee  was  held  not  liable  by  the  Court. 
Abbott  {a)  however,  remarks,  that  the  general  and  abstract  ques- 
tion of  the  right  or  obligation  of  the  mortgagee,  has  never  yet 
obtained  a  solemn  decision^  and  conceives  it  therefore  possible, 


(:r)  Abbott^  p.  5. 
(y)  Mbott,  16. 
(2)  Abbott,  22. 
(a)  p.  23. 
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that  the  lender  may  expose  himself  to  a  loss  by  the  very  act 
from  which  he. expects  a  securi^-. 

AmoDgthe  papers  which  ar^  requisite  in  the  support  and 
corroboration  of  the  cases  mentf)ned  in  this  book,  the  sea  pro- 
test is  the  most  important*  The  master,  or  the  navigator^  is 
bound  in  the  first  twenty-four  hours  after  his  arrival  in  a  port, 
to  note  his  protest  before  a  notary,  or  his  consul ;  that  is,  to  re- 
cord the  circumstantial  account  of  the  accidents  occurred,  and 
to  protest  against  them.  Aftei'  a  time  the  record  is  extended 
by  th^  master's  proci^ring  a  narrative  to  be  extracted  from  the 
ship's  journal  or  log-book,  and  attested  by  a  notary,  and  sworn 
to  by  some  of  the  ship's  crew,  particularly  the  officers ;  and  a 
protest  against  the  circumstances  referred  to,  attached  to  it. 
In  many  countries  great  regard  is  had  to  the  necessity  of  noting 
a  protest*  In  other  ports,  for  instance  Altona^  the  case  is  con-^ 
fined  to  the  declaration  of  the  ship^s  crew  before  their  dis- 
charge, which  contains  an  oath  of  purgation,  that  neither  the 
mastAr  or  the  crew,  have  any  blame  in  the  accident  in  question. 

* 

The  more  important  the  occurrence  which  the  master  is  called 
upon  to  note,  the  more  careful  he  is  to  be  to  have  the  case  re* 
ported  by  a  skilful  person,  for  instance :  that  no  circumstances 
be  omitted,  from  which  a  general  average  might  arise.  A  se- 
cond rule  iS)  that  nothing  which  is  a  subject  of  average,  be  pri- 
vately sold,  but  publickly,  under  forfeiture  of  all  redress ;  and 
the  master  is  to  provide  himself  with  the  proper  certificates  of 
such  sale.  If  damages  are  to  be  repaired  on  the  spot,  the 
master  is  to  provide  himself  with  the  proper  legal  documents 
from  notaries  or  brokers,  of  the  extent  and  distribution  of  the 
damage,  and  if  he  is  from  foreign  ports,  it  is  worth  the  expense 
to  transmit  duplicates,  as  it  is  moreover  advisable,  with  the  as* 
sistance  of  skilful  persons,  to  revise  all  the  papers  with  care 
and  caution,  before  the.  vessel's  departure,  that  no  errours  re- 
maiuy  which  it  might  afterwards  be  difficult  to  rectify. 
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Of  the  art  of  computing  average,  in  wMch  general  principles 
are  so  much  wanting,  a  work  from  a-  master  handy  is  in  prepa- 
ration, by  William  Benecke  in  London^  to  which  We  call  the  pub- 
fick  attention  i^^A  Treatise  on  the  Doctrine  of  Indemnity  in  ma* 
fine  Insurances^  Bottomy  and  Respondentia^  the  late  Compen* 
ilium  of  Mr.  Annesley  being  conceived  inadequate  to  the  extent 
of  the  subject. 


CHAPTER  ni. 
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Voofai  of  tkntxA  Btfintncc* 

or  the  elder  English  literature  on  this  subject :  ThB  life  of  Sir 
IjEOhis^lmvKisn.  Judge  of  the  high  Court  of  Mmiralty,ttnd  pre' 
rogative  Court  of  Canterbury,  etc  Jimbassadour  for  the  general 
peace  at  Cologn  and  Nimiguen,  and  Secretary  of  State  to  King 
Charles  the  11,  By  William  Winne,  of  the  middle  Temple^  Esq. 
London,  1724,  2  vol.  folio*  is  important:  und  Lord  Stair's  deci- 
sions  of  the  Lords  of  Session  in  Scotland. 

As  references,  these  works  should  always  be  at  hand  in  publick  li- 
braries; as  the  Bngliah  jurists  most  generally  refer  to  their  ear- 
lier precedents.  Dr.  Robinson  on  the  Prize  Laws  of  former  pe- 
riods has  furnished  :  Collecteana  maritima  ;  being  a  collection  of  , 
publick  instruments,  tending  to  illustrate  the  history  and  practice 
of  Prize  Law.    London,  1 801. 

In  relation  to  the  works  of  the  more  ancient  authors,  who  are  con- 
sulted in  the  prevailing  discussions  of  maritime  rq^hts  in  war, 
particularly  in  the  late  contentions  between  Anerica  and  Eng* 
land,  the  following  are  of  note : 

HuooMs  Grotii  de  juri  belli  et  pacis  libri  tres,  in  quihusjus  net- 
turm,et  gentium,  item  juris  puUiei,  prmcipua  explicantur.  (Pa^ 
risU,  1625.  4fo.-^the  first  edition. J 

PuFTBNDORFF,  de  jute  noturm  et  genHum,  Ubri  octo.  1%72. 

CoRNELii  YAK  Btnkkrshoer,  ^uoestionum  jutis  publici,  Libri 
IL  quorum  primus  est  de  rdms  bellicis,  secundus  de  rebus  varii 
argumenlit  Lugduni  Batavarumy  1737.  2d  Edition^  1752— 4<o« 
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M.  De  Vattel.  Le  droit  des  gens,  ou  principes  delaloi  naturelUj 
appliquh  a  la  conduite  et  aux  affaires  des  nations  et  des  Souve" 
rains.  2  Vol.  in  Svo,  Leyden^  1758— -4to.  Translated  into  German, 

bj  SoHULIN. 

The  more  modern  English  literature  npon  this  subject,  commences 
with  the  Memoir  of  English  principles  of  maritime  law,  on  the  oc- 
casion of  the  Silesian  arrest  of  English  merchandise.  It  is  from 
the  pen  of  Lee,  Paul,  Rtder,  and  Murray,  and  contained  in 

*^  Ji  collection  of  puhlick  acta  and  papers,  relating  to  the  principles 
of  armed  neutrality J'^    London,  ISOl,    8. 

^  d  discourse  on  the  conduct  of  the  government  of  Great  Britain,  in 
sreapect  to  neutral  nations.  Written  in  the  jear  1758,  by  Charles 
JsNKiMSOK,  Esq.  now  Earl  of  Liverpool,^*    London,  1801.    8. 

The  paper  warfare  between  the  maritime  theorists  of  England,  and 
those  of  the  Continent,  was  at  its  height  during  tlie  period  of  the 
Ptussian  arrest  of  English  property,  in  the  first  8ilesian  war,  and 
the  ensuing  maritime  contest.  The  above  work  originated  in  that 
period,  and  has  bjsen  since  re*edited  as  a  standing  work  in  Eng* 
land'  Bayneval  wrote  in  opposition  to  it  ^ 

About  the  same  time,  the  learned  Hiibner  produced  his  work  at  Phris: 

De  la  saisie  des  batimens  neutres,  ou  du  droit  qu'ont  Us  nations  belli- 
gfrantes,  d^arriter  Us  navires  des  peupUs  amis.  Ji  la  Haye  1759* 
£  vol.  8.  wherein  he  defends  the  principle  '^  free  ship,  free  goods.'' 
The  English  have  frequentreference  to  this  work,  and  the  author 
is  better  known  in  England,  than  on  the  continent  among  writers 
on  this  subject  The  chief  production  of  the  English  during  the 
American  war,  is, 

JdSmoire  justifUatif  de  2a  conduite  de  la  Orandes  Bretagne  en  arri' 
tant  Us  navires  Hrariges  etc*  par  M.  Marriott,  dvocat  general 
de  sa  Mijeste  Britanique. 

In  Oermany,  the  most  known  works  of  this  period,  are  those  of  Vov 
Steck,  namely, 

Es8(ti  8ur  divers  sujets  de  politique  et  de  jurispruienee^  1799*  8. 
and  his 
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Versueh  Uber  Btmddst  und  Shiff-fahrts-vertrSge.  HaUe^  1788.  8to. 
and 

August  vok  Henninos  Samvdung  vim  Staatsehrijteni  die  wUhrend 
.  de$  Seekrieges  von  1776  Its  178S  sawoM  von  den  kriegfiihrendenf 
ah  auch  von  den  neutralen  ^fachten^  offentlieh  bekannt  gemaclU 
worden  sind.    dltana,  1784.  2  vol.  8to. 

ToTKx»  La  UberU  de  la  navigation et  ducommer cedes natume  neu- 
tree  pendent  la  guerre  ;  a  Lonires  et  JStnuUrdaniy  1780.  8vo. 

The  three  following  are  the  principal  work^  of  the  continentals  on 
the  subject  of  Prize  Law. 

Febdihando  Galiahi  Dei  doveri  dei  Prineipi  neuirali  verso  i 
Principi  guerreggianti  e  di  questi  verso  i  Prineipi  neutralu  Ml- 
poliy  1782.  4.    Translated  in  GFerman  bj  Professor  CiBSABi. 

Lamfaedi,  Trattado  del  commercio  deipopolo  neutrali  in  tempo  di 
guerra.  Fiorenxa,  1718«  2  vol.  Translated  into  French  by 
Peoohxt. 

D.  A.  AzuNi  Sisiema  univereale  dei  Principii  del  diretto  marittimo 
fell  Europa.  1795.    Converted  into  a  work  under  the  title  of 

Droit  maritime  de  VEurope^  par  M.  D.  A.  Azuni.  A  PariSy  1805. 
3  vol.  Oct.    Translated  into  English. 

These  works  seem  to  be  but  little  known  in  England.  They  are 
highly  spoken  of  in  Ludolv  Holst's  interessantem  Versucheiner 
critishen  Uehersicht  der  VoOcer-seerechte.  Hamburgh  1802.  2 
voL  oct. 

In  the  commencement  of  the  revolutionary  war.  Professor  Buesoh 
was  the  foremost  advocate  of  neutral  rights  against  the  bellige- 
rents.   Among  his  works  are 

Veher  das  bestreben  der  VdUcer  neuerer  Zeit^  einander  in  ihrem  8u- 
handd  recht  wehe  xu  Uttm.    Hamburg  u.  Mtona^  1800.  8vo. 

VdlJcer  Seerecht* Hamburg  und  Altona^  1800.    8vo. 
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The  paper  warfare  between  England  and  the  Continent^  was  renew- 
ed by  professor  Schlbgel  upon  the  occasion  of  the  capture  of  a 

Swedish  Convoj : 

8ur  la  visite  des  hatimens  newtres,    Copenhagen^  1800. 

The  same  circumstance  gave  rise  to  the  work  of  Bornemann  : 

Ueber  dU  gehrauchliche  VisUation  der  neutraien  SchifftfUnd  iiher 
die  Convoi.    Copenhagen,  18G1. 

The  following  works  were  produced  in  opposition  to  So^legel  : 

Alexander  Crokb,  Esq,  Remarks  on  Mr.  SchlegePs  work  upon 
theyisitation  of  neutrtd  vessels  under  Convoy,  London,  1801.  8ro* 

Robert  Ward  ;  Ji  treatise  of  the  relative  righU  and  duties  of  belli'' 
gertnts  and  neutral  powers  in  maritime  affairs.  London,  18oi«  8vo. 


^n  Essay  on  Contraband :  being  a  continution  of  the  treatise 

'  of  the  relative  rights  and  duties  of  belligerent  and  neutral  nations 
in  maritime  affairs,    London,  1801.    8vo. 

Lettersof  Sulficius  on  the  northern  confederacy.  London^  1801.  Sro* 

Denmark  during  this  period  produced, 

Fersueh  einer  Darstellung  des  Ddnischen  neutralitatS'Systems  wah' 
renddes  letxteren  8eekripges,  By  Dr.  C  F.  v.  Soumidt  PhisxL- 
DECK.  4  parts.    Kopenhagen,  1 9Q$.     8vo. 

C.  U.  D.  v.  EooERs  DenkwUrdigkeitenausdem  Leben  desKbnigl. 
Ddnischen  Staats^ministers  Andreas  Fetrus  Orafen  von  Berns- 
TORFF.    Kopenhagen,  1800.    8. 

Among  the  works  of  the  Danish  authors,  who  prefer  the  principle  of 
the  Consulate  to  the  principle  ^<free  ship,  free  goods/*  the  follow- 
ing in  French  and  German  is  the  most  celebrated : 

Jo.  J\ncol  Tetens,  Consid^ations  sur  he  droits  rMproques  des  Puis- 
sances beUigerantes  et  de  Fuissances  neutres  sur  mer,  avee  les  Prin- 
cipes  du  Droit  de  Guerre  en  g6n6raL.    Copenhague,  1 805.— 8vo. 
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Hie  principle,  on  the  contrary,  is  defended  among  the  moderns  by 

> 

M,  JouFFROT,  Les  Droit  de»  Gens  maritime  universal^  on  essai  d*un 
Systeme  ghi6rql  des  obligations  riciproque  dR  toides  les  Puissati' 
cesy  relativement  a  la  Navigation  p.t  au  Commerce  maritime. 
Berlin,  1806. — 8vo,  as  far  as  concerns  the  direct  trade  of  neutral 
countries  with  their  natural  products,  to  an  enemj^s  country,  or 
from  an  enemy's  country  to  neutral  ports.  It  is  supported  un- 
conditionally by 

• 

RatnevaLi  de  la  liberte  des  mers.  Parisy  1801.  2  vol  Bvo. 

The  contest  between  England  and  America,  as  to  the  continuity  of 
a  Toyage,  occasioned  the  pamphlet  of  Mr.  Stephen,  who  had  du- 
ring a  long  timei  been  a  distinguished  member  of  the  profession  in 
the  West  indies. 

War  in  disguise  ;  or  the  frauds  of  the  neutral  flags.  London,  1806 — 
8yo.  and  the  answer  from  America. 

Jin  answer  to  War  in  disguise,  or  remarks  upon  the  new  doctrine  of 
Bnglands  concerning  neutral  trade,  New-York  and  London*  Im- 
puted to  Oouvemeur  Morris. 

La  Paix  en  Apparence.  ESponse  ^  VScrit  inlAtule :  La  Guerre  dSgui* 
sie,  ou  consid^ations  pMtiques  sur  les  vSrUahles  interets  de  la 
Grand-Bretagne,  relativement  aux  Puissances  neutres,  A  Lon^ 
dres,  1808 — 8vo. 

An  examination  of  the  British  Doctrine  which  subjects  to  capture,  a 
neutral  trade  not  open  in  time  of  Peace.  America  and  London. 

A  letter  from  the  minister  plenipotentiary,  of  the  United  States,  to 
Lord  Mulgrave,  late  Secretary  of  State  for  foreign  affairs. 

In  addition  to  these,  in  relation  to  this  controversy,  we  have^ 

American  arguments  for  British  Rights  ;  being  a  re-publication  of 
the  celebrated  letters  of  Phocion.  on  the  subject  of  neutral  trade. 
Charlestown  and  London. 
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The  speech  of  the  Jumourahk  J.  Randolph,  representaiwe  cf  iH/e 
sttKU  of  Virginia^  in  the  genered  congress  of  JStmeriea^  on  a  mo- 
turn  for  the  non-importation  of  British  merchandise^  pending  Hie 
present  disputes  between  Great  Britain  and  dmeriea^ 

Upon  the  aabject  of  Prize-Law,  generallj,  the  prindpal  work  mast 
atillbe, 

Mr.  Db  Marten's,  Essai  concernant  les  reprises.  A  QMxngw^ 
1795— 8vo. 

The  English^  whose  earlier  literature  has  only  famished  one  author 
upon  this  subject,  namely^  ^  A  treatise  on  captures  in  war^  pub- 
lifted  by  Richard  Lee,  in  1759,"  have  a  translation  of  the  above 
work,^ttnder  the  title: 

Jin  Essay  onprivateersy  captures^  and  particularly  recaptures  by  M. 
De  Marten's,  translated  from  the  French^  ttnth  notes  by  Thomas 
Hartwell  Horme.  London^  1801— 8to. 

A  short  review  of  their  maritime  jurisprudence  is  contained  in 

The  spirit  of  marine  law,  or  compendium  of  tlie  statutes  relating  to 
the  MmiraUy;  being  a  concise  but  conspicuous  abridgment  of  aU 
the  acts  rdating  to  navigation^  by  John  Irvino  Maxwell.  jLom- 
dany  1800. 

Tlie  German,  haTe  moreover:' 

George  F.  v  Martens  Erxahlung  merckwurdiger  Fdtte  des  neue- 
ren  Europaischen  VolJcerrechts.  Z.  Theile.  Gdttingen,  1802^—4. 

MerckwUrdige  Entscheidigungen  der  Londoner  und  Pariser  Prisen 
GerichtCj  fiber  neutrahf  in  den  letxten  jahren  dieses  Krieges  auf' 
gebrachte  Schiffe,    Monoy  1802— 8vo. 

And  a  work  of  the  author,  often  herein  referred  to  : 

Handbuch  des  practischen  Seerechtes  der  Englander  und  Franxosen; 
to  which  the  author^  in  a  supplementary  volume,  contemplates  to 
add,  whatever  decisions  are  important  to  the  subject  of  the  work 
up  to  the  last  Parisian  Peace. 

The  principal  work  upon  the  old  Spanish  Prize-Laws,  is  by  Avrev: 
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TfvlBio/HndMO  polt^teo  it  la»fre$as  mariHmas.  And  of  the  Pitmch: 
yAi.tM  TrmU  des  Frises. 

Jf^mciaa  GmiiN^ittom  wr  POrdomuaice   d$  la  marine  du  niffU 
d^Jiaut  1681.  ^vd.  d  la  MockeUe^  1765—4. 

Mbuveau  Commentaire  mr  POrdonmniee  de  la  marine  de  1681|  paf 
le  Citoyen  Groult  ds  Cherbourg,  £  voL  en  4to« 

TraUe  surUs  Friees  maritimes.  2voLin  ISoio.  Ji  Parie,  1808. 

Mbuvemi  Code  des  Priseei  ou  ReeueU  des  Edits^  Declarations,  Ld* 
.  ivts  paientSj  ArrHSy  Ordonnances  R^glements  et  DfcisumSj  sur  la 
Courset  et  PAiminisiratum  des  Frizes,  depuis  1400  jusq^uh  1789,  ' 
suitis  de  toutes  Us  Lois,  ArrtiSs,  Messages  et  auires  Jietes  qui  ont 
fqra  depuis  cette  demUre  ipoquejusq^ua  3  Frairiel  an  S,  par  Lb 
Bbau.  a  Paris  an  9. 4  parts  8vo. 

F.  N.  DupRioHE  FouLAiNEg,  Code  des  Frises  et  du  Commerce  de 
Terrs  et  de  JIfer.  A  Paris,  1804, 2  voL  oeto. 

A  contrast  of  the  French  with  the  English  prize  principles  is  con- 
tained in  a  work  from  a  masterly,  but  partial  pen : 

Memoirs  sur  la  Conduits  de  la  France  et  de  PAngleterre  a  VEgard 
'deeneutres.    Paris,  1810. 

For  the  practical  prize  law  o(  England  we  refer  to 

Fraxis  Suprema  curioi  AdmiralitatiSf  Franoisoi  Clerks.  Zok- 
Ani,  1798.— 8vo. 

James  Marriott.  Formulare  Instrumentorum  ;  or  aformxdiry  of 
authentick  instruments,  writs  and  standing  orders,  used  in  the 
High  Courls  of  Admiralty  qf  Oreat  Britain,  of  Prize  and  In- 
stanee.    London,  1802. 

Arthur  Browne.  A  compendious  view  of  the  civd  law,  and  of 
the  law  of  the  Admiralty,  during  the  time  ff  Sir  George  Hat« 
and  of  Sir  James  Marriott,  [ate  Judges  of  that  Court.  Lon- 
don,} BOX.    2  vol.  8. 

Dr.  Charles  Robinson,  Beports  of  cases  argued  and  determined 

«  

in  the  High  Court  of  Admiralty  commencing  with  the  Judgments 
of  the  Right  Hon.  Sir  Wm.  Soott.    London. 
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The  edition  (^(his  work  began  in  180U  with  the  decisions  of  Mi* 
chaelroas  1798>  and  concluded  with  the  third  part  of  the  sixth  toI- 
lume.  Edwards  has  edited  a  seventh  volume,  and  Dobson  the  first 
part  of  the  eighth.  The  work  contains  as  an  appendix  their  latest 
prize-regulations,  and  other  provisions  relating  to  maritime  war. 
To  Statesmen,  to  merchants,  to  all  parties  interested  in  com- 
merce, it  is  a  work  of  the  first  utility.  It  has  procured  to  its  au- 
thor the  honourable  station  in  the  Admiralty,  of  King's  Advocate, 
a  distinction  next  in  place  only  to  the  presiding  Judge  of  that 
Court  An  extract  from  almost  every  decision,  interesting  to 
neutral  commerce,  is  contained  in  the  author's  ^^  HanMueh^  be- 
fore adverted  to.  The  English  laws  of  the  late  revolutionary  war, 
now  closed,  have  been  collated  by  Dr.  Robinson  under  the  title : 

JWli/leo^ions,  Orders  and  Insiructions  during  the  present  war,  I/nt' 
don* 

On  board  of  EngUsh  vessels  of  war,  we  find  the  foUowii^  maritime 
laws  of  war : 

Regulations  and  Instructions^  relating  to  his  majesty*s  ships  at  sea^ 
established  by  his  Majesty  in  Council,  London^  1808.  and 
further  I 

A  collection  of  the  statutes  relating  to  the  Mmiraltyy  ^avy^  Shippings 
and  Mivigation,  doum  to  the  I5th  of  Georoe  IIL  inclusive^  with 
an  alphabetical  digest  of  the  principal  Titles, 

This  last  work  is  particularly  useful,  and  printed  in  an  imposing 
form. 


An  Embargo  (the  word  is  derived  from  the  Spanish  embar- 
g^^i»(^)  ^o  detaiuf)  is  an  order  from  a  superiour  authority,  where- 
by a  ship  is  prohibited  to  depart  from,  and  frequently  to  enter  a 

(a)  Steck  Essais  siir  divers  sujets  rektift  &  U  nayigation  et  au  commerce 
pendant  la  guerre.    Berlin,  1794. 
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countiy.  If  an  embargo  is  the-foreruimer  of  war,  it  is  a  mear 
sure  of  war  «&  initio^  and  has  in  many  respects^  as  we  have  re- 
marked before,  the  effect  of  war. 

Sir  Wm.  Scott  has  remarked :  ^*  An  embargo  is  sometimes 
equivocal;  if  the  matter  in  dispute  has  terminated  in  reeoncili- 
ation,  the  seizure  is  converted  into  a  mere  civil  embargo,  and 
terminates  with  the  retroactive  effect  of  that  course  of  circum- 
stances. On  the  contraryii  if  the  transactions  end  in  hostility^ 
the  retroactive  effect  is  directly  the  other  way.  It  impresses 
the  direct  hostile  character,  upon  the  original  seizure.  It  b 
declared  to  be  no  embargo^  it  is  no  longer  an  equivocal  act,  sub- 
ject to  two  interpretations  ;  there  is  a  declaration  of  the  animus 
by  which  it  was  done;  that  it  was  done  hoatUi  animOf  and  is  to 
be  considered  as  an  hostile  measure  ab  tnitio.^^  {b) 

In  Englandy  it  is  doubtful,  whether  the  King  has  power  to 
lay  an  embargo  ip  tiipes  of  peace,  (c)  By  Justice  Buller^  the 
breach  of  an  embargo  seems  to  have  been  considered  as  an  act 
of  barratry  on  the  part  of  the  master ;  {d)  -by  which  term  is  un- 
derstood every  act  of  the  master  or  crew,  of  a  criminal  or  frau- 
dulent character,  or  arising  from  gross  negligence,  bv  which 
the  owners  or  freighters  are  injured  without  their  privity  or 
consent. 

We  have  heretofore  in  the  second  and  third  part  of  the  work, 
treated  of  the  operation  of  an  embargo  upon  the  charter-party^ 
and  wages  of  the  crew.  If  an  embargo  does  not  resolve  itself 
into  war,  neutrals  who  have  suffered  thereby,  are  in  tided  to  full 
indemnity  for  all  damages,  {e) 

Capture,  as  distinguished  from  embargo^  is  the  act  of  publick 
or  private  vessels  of  war ;  seldom  any  other ;  because  thus  the 

(6)  JRobinwm,  5—246. 

(c)  Park,  pag.  79. 

(J)  Ibidem,  91. 

(«}  Steck^9  EssaiB  sur  divers  sujetsy  &c.  Berlin,  1^94— pag^.  T. 
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advantage  accrues  to  the  publick  treasury,  and  the  captors  sim- 
ply obtaiQ  a  remuneration;  against  which  the  risk  of  the  cap- 
ture  in  damages,  &c.  is  not  taken  in  consideration*  The  sei- 
zure is  generally  made  at  sea.  We' have  before  treated  of  the 
measures  of  precaution  which  are  to  be  taken,  when  propc^ 
b  arrested  before  the  commencement  of  a  war.  We  have,  as 
regards  the  Danish  property  which  was  seized  in  England^  in 
180^,  at  the  commencement  of  the  war,  referred  to  the  Eng* 
Itsh  Parliamentary  debates  (/)  on  the  subject,  and  that  the  mat- 
ter has  not  yet  been  brought  to  a  successful  issue,  is  imputable 
to  the  adverse  destiny  which  befell  the  naiioQ.  The  Magna 
Charta  of  England^  Art.  41,  says :  * 

Omnes  mercatores-^^si  sint  de  terra  contra  nos  gwerrina^  et  si 
tabs  inoeniantur  in  terra  nostra  in  principio  gtverre^  attachian^ 
iur  sine  dampno  corporum  et  rerum^  donee  sciattlr  a  nobis,  vel 
CapUali  Justidario  nostro,  quomodo  mercatores  terre  nostre 
tractentur,  qui  tunc  inveniantur  in  terra  contra  nos  gwerrina^  et 
si  nostri  salvt  sint^  alii  salvi  sint  in  terra  nostra. 

*^  All  merchants,  belonging  to  a  country  carrying  on  a  war 
against  us,  that  may  be  found  within  our  territory,  shall  be  ar- 
rested, without  detriment  to  their  persons  or  property,  until  it 
shall  be  made  known  to  us  or  our  chief  Justiciary,  in  what  man- 
ner the  merchants  of  our  own  country,  Who  may  at  the  same 
time  be  found  in  such  belligerent  country,  have  been  dealt  with ; 
and  if  ours  are  unmolested  there,  so  shall  their's  remain  unmo- 
lested in  our  country." 

May  the  laws  of  reciprocity  never  infringe  the  appUcation  of 
this  rule. 

We  shall  here  take  the  opportunity  to  advance  such  princi- 
ples of  prize  law,  as  we  may  not  have  occasion  to  note  in  any 

(/)  EngUtche  Parlunentff  Debatten  Uber  die  EntsehiUliguiii^  d«r  JDa- 
mitchen  KAuileute  und  Schifis  Rheder.  {EnglUh  debates  in  PmHkmenit  upon 
tbe^  indemnification  of  JD<ifiiff&  merchants  and  sbip-ownen.)  Altmmh  by  X  F, 
MuwmwHch' 
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other  part  of  this  work,  premiaing  a  few  words  on  private  ma- 
ritime  war.  The  celebrated  mariume  lawyer.  Sir  Leoline  yen- 
king  remarks : 

**  Privateers  are  like  the  astrologers  of  ancient  Rome.  Eve- 
ry one  condemns  them ;  bat  whenever  occasion  offers,  every 
one  makes  use  of  them.'^ 

The  passions  which  generally  precede  a  declaration  of  war — 
so  far  from  enabling  us  to  look  to  the  practicable  event  and 
issue  of  it,  and  inducing  us  to  establish  rules  and  principles  of 
war,  not  more  rigorous  than  we  would  sanction  in  a  state  of 
peace^-^rather  encourage  the  practice ;  and  independent  of  these, 
there  are  other  grounds  in  favour  of  them,  (g) 

1.  If  at  the  commencement  of  a  war,  a  government  has  but 
few  national  vessels,  privateering  (as  formerly  among  the  Ne^ 
therhndera)  is  among  the  best  means  of  acquiring  larger  ves-^ 
sels  of  war  ;^  and  like  skirmishing  on  land,  is  a  school  of  practice 
in  warfare.  Many  naval  heroes  of  the  Dutch  and  French  his- 
tory, are  the  pupik  of  this  schooL  A  government  should  look 
upon  this  as  the  more  exalted  aim  of  private  maritime  war- 
fare ;  and  in  the  prosecution  of  a  war,  sanction  no  petty  pri-  '  ^ 
vateers. 

2.  As  it  has  been  a  principle  of  every  age  and  nation,  to  per- 
mit a  trade  with  the  enemy  only  under  special  license  of  the 
government,  (the  English  principles  herein  will  be  noticed  in 
the  sequel)  private  cruizers  are  the  best  adapted  to  restrain  it 
Not  only  in  the  so-called  continental  system,  but  in  ever}*  prohi- 
bited trade,  government  is  called  upon  to  guard  against  the  cor- 
ruption, or  EsprU  de  localitS  of  individual  functionaries  ;  for 
the  example  of  numbers  who  evade  the  law,  is  incredibly  dan- 
gerous. Political  misdemeanors,  such  as  trading  with  an  ene- 
my»  ought  only  to  be  punished  by  a  forfeiture  of  the  property 
of  the  transgressor ;  any  other  punishment  which  looks  beyond 
the  duration  of  the  war,  \s  upon  the  ensuing  peace,  improper 

{g)  Life  of  Sir  L,'Jeni,in9,  vol.  3.  p.  77. 
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and  unnecessaiy.  The  ciFil  or  military  Aioctioii^,  who  in- 
vestigates such  cases,  however  iacomiptii^  ancl  imps^itial  be 
may  be,  is  yet  bound  by  forms  through  which  many  a  suspi- 
cious transgressor  escapes,  thqpgh  the  whole  world  may  hold 
him  guilty.  Thus  the  private  cruiser,  yrhose  ii^tevest  it  is  t9 
scrutinize  every  case,  is  the  best  security  that  the  goven^qpi^nc 
has  no  n£ed  to  inflict  a  more  rigorpua  pei\aUy  upon  a  proh;l)it- 
ed  trade  than  confiscation;  bepau^e  he  tal^ep  par?  that  the  threi^- 
tened  confiscation  of  the  Uw  dQ<;9  Qot  become  a  nugatory  pro- 
vision* 

3.  Privateering  makes  the  war  to  ^ome  ^jXi^joX  a  war  of  the 
people,  and  assists  a  portion  of  the  pepplp  to  bear  the  burdens  of 
the  war.  The  longer  a  maritime  war  lastsi  the  ipofie  prevalent 
the  idea  becomes  that  it  is  th^  war  pf  the  government  aloi^e^ 
end  not  of  the  people ;  and  then  treason  ofteq  basely  relaxes  the 
bond  of  government  by  combinations  ivith  thp  e^emy. 

4.  Privateering  assists  the  goverqui^n^  to  beiur  the  burd^Q^ 
of  the  wan 

5.  As  long  as  the  one  power  against  whom  a  government 
wars,  encourages  privateering,  the  right  pf  retaliation  justifies 
and  enforces  it  on  the  part  of  the  other. 

AU  these  arguments,  with  the  e^icep^tion  of  the  last,  inasmuch 
«as  their  objects  can  only  be  imperfectly  attained,  are  incompe- 
tent to  supercede  the  following  objectipns,  which  go  to  restrain, 
and  ultimately  to  destroy  the  beneficial  effects  of  privateering. 

1.  The  guarantees  against  the  abu^e  of  private  commissions. 
can  rarely  be  more  effectual,  than  they  have  hitherto  been  by 
existing  laws,  and  will  always  remain  inadequate  to  the  real 
injuries  which  a  private  cruizer  may  inflict  upon  the  captured* 

2.  Most  Owners,  instead  of  applying  their  profits  to  larger 
and  more  extensive  equipments  for  the  war,  dissipate  them  upoo 
subjects  of  luxury,  setting  an  example  of  prodigality  apd  licen- 
tiousness, which  is  doubly  deleterious  in  a  state  of  ^ar. 

3.  As  the  subject  of  decision  in  maritime  controversies  is 
mostly  vahiable,  it  opens  a  door  to  bribery  on  the  part  of  bim 
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t^hose  hopes  are  xht  most  desperate,  nrhether  captor  6r  captur- 
ed. To  what  elttetlt,  for  instance,  was  this  infamous  practice 
carried  under  the  Consular  Courts  in  France^  during  the  revolu* 
tldn.'  If  the  captured  return  With  their  pro|terty  restored^  a 
brib^  is  one  of  the  subjects  of  the  account  rendered ;  and  while 
{he  bribery  is  utlknowki  in  the  country  where  it  either  has  of  is 
jiretended  to  have  taken  place,  it  is  accredited  by  foreignet^. 
TKe  case  is  rare  in  captures  made  by  tiational  vessels. 

4.  The  commanders  of  national  ships,  raised  in  the  school  qf 
honour,  seldom  violate  the  maritime  laws,  as  private  cruisers 
do,  whose  real  or  pretended  injuries  frequentty  involve  their 
gov^fbment  In  disputes  With  other  nations ;  as  has  happened 
With  England^  at  the  close  6f  the  Amertcah  war. 

^*  tf  disputes  grow  out  of  captures  by  national  v^ssete ;  a 
government  has  always  more  power  to  repair  the  injuries  ac- 
cruing frond  the  conduct  of  her  captors,  if  she  is  so  disposed, 
than  to  bring  private  captors  to  accoutit  folr  their  conduct,  which 
is  mostly  ineflfectual. 

t.  Private  Cruizing  \t  too  easily  degenerated  into  privateer- 
iiig  pfofoTvia^  that  is  :  merehants  avail  themselves  of  it,  to  give 
their  commerce  With  the  enemy  an  armed  protection*  If  they, 
and  the  oAcers  of  the  ports  which  they  frequent,  understand 
each  other,  the  evil  is  difficult  of  anticipation.  The  French  ju- 
risprudence has  been  extremely  watchful  of  the  abuse  of  private 
commission^. 

From  these  and  other  principles,  the  period  will  probably  ar- 
rive, when  our  posterity  shall  be  blessed  with  the  renuticiatiofi 
of  this  species  of  private  watfare )  and  with  tlie  adoption  of 
other  atid  more  liberal  and  humane  principles,  affecting  the  neu- 
trality of  hospitals  durikig  war,  and  the  like. 

tn  a  period  of  maritime  war,  nothing  can  be  more  imp5rtant 
f6  a  statef  involving  national  honour,  its  relations  with  otheV 
powerSf  and  the  prospects  of  indemnity  and  safety  for  the  fu- 
ture, than  the  judicious  selection  of  those  who  are  to  preside 
over  Prize  Courts*     To  appoint  men  without  talents,  without 
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acquirements,  or  of  doubtful  standing,  may  be  considered,  as 
during  the  French  revolution,  an  abandonment  of  every  other 
.  honourable  pretention. 

England  must  have  been  long  ago  impressed  with  the  im- 
portance of  selecting  prize-judges  in  the  lughest  degree  un- 
prejudiced and  unbiassed,  as  we  find  the  old  form  of  prize  de- 
crees thus :  *^  The  Judge  having  thrice  invoked  the  name,  of 
the  Redeemer,  and  having  nought  but  the  fear  of  God  before 
his  eyes,  decided  and  decreed  as  follows  :*' 

Of  a  prize-judge,  Marriott  remarks ;  **  That  he  ought  not  to 
be  influenced  by  any  personal  considerations  of  ambition  or 
avarice ;  nor  should  he  court  by  mean  servility  for  the  purposes 
of  a  day,  the  smiles  of  a  superiour,or  the  popularity  of  any  party 
of  men ;  that  he  should  have  enjoyed  a  liberal  education,  free 
from  narrow  and  contracted  principles  ;  in  fine^  that  he  should 
be  undaunted,  and  capable  of  a  magnanimity  to  dispense  equal 
justice  to  all,  ^*  Tros  RuttdusvCi^  as  if  he  were  the  chosen  Su- 
preme Judge  of  the  whole  commercial  world.^' 

It  is  due  to  England  to  remark,  that  while  Frame  produced 
in  her  Prize  Courts  but  one  Portalis^  that  country  beside  Sir 
Leoline  Jenkins  and  others,  and  above  all  Sir  Wm.  Scott^  boasts 
of  numerous  ornaments  on  the  benchf  who  to  the  most  irre- 
proachable character,  united  the  rarest  talents  and  acquire- 
ments. 

After  the  choice  of  judges,  the  next  care  of  belligerent 
powers  should  be,  to  give  the  greatest  possible  publicity  to  the 
decisions  of  their  Prize  Courts.  We  agree  precisely  with  what 
Sir  James  Marriott  remarks  on  the  subject.  (Ji) 

In  the  commencement  of  the  revolutionary  war,  to  preclude 
the  dangerous  operation  of  the  new  doctrine,  *^  free  ship,  free 
goods,"  which  rendered  it  impossible  for  England  to  carry  on 
a  maritime  war,  the  English  government  found  it  advisable^ 

(A)  Decisions  of  the  lli^h  Court  of  Admiralty.    London,  1801,  pag.  17  of 
the  Preface* 
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as  soon  as  a  decision  was  had  in  their  Prize  Gjurts,  or  further 
proof  was  requiredt  to  publish  such  decision  in  the  most  impar- 
tial and  widely  circulating  gazette,  and  forthwith  to  forward 
impressions  to  the  British  ministers  at  foreign  courts,  so  that 
the  facts  as  they  were  legally  established,  and  the  grounds  of 
decbion,  were  open  to  the  remonstrances  of  such  Courts,  before 
the  representations  of  warm  or  interested  parties  in,  or  out  of 
£nglamlj  could  take  efiect.  By  such  publicity,  Sir  JameB  Mar' 
riot  observes,  a  confederauon  of  all  the  Northern  Powers  was  at 
that  time  prevented*  and  the  most  efidient  and  unappeasable  re« 
presentadve  of  the  Dutch  claimants  silenced  in  his  correspon- 
dence; and  so  completely  defeated,  that  he  was  compelled  to 
abandon  his  post* 

In  the  attainment  of  such  an  end,  it  becomes  necessary,  that 
the  grounds  of  decision  in  every  case,  but  more  particularly  be- 
tween  a  foreigner  and  a  native,  should  be  fully  set  forth  in  the 
report  of  the  decision ;  and  not  by  such  omission  be  rendered 
ineflfectual,  as  b  remarked  of  the  Copenhagen  reporu,  which 
simply  contain  the  name  of  the  vessel,  and  whether  condemned 
or  released. 

Sir  JameB  Marriott  remarks,  that  prize  cases  ought  to  be  treat- 
ed as  summarily  as  possible,  levato  velo  ;  (i)  and  as  it  b  objected 
to  practising  jurists,  that  they  are  apt  to  spin  out  controversies 
to  too  great  a  length,  they  have  for  some  time  past  been 
disengaged  from  the  Danish  Prize  Courts.  But,  as  even  the 
greatest  and  most  notorious  offender  is  admitted  to  the  privi- 
lege of  counsel,  we  deem  it  unfair  to  force  any  person  for  a 
moment  before  a  Court  without  such  aid,  particularly  in  prize 
caseSf  which  are  most  generally  argued  upon  the  broad  princi- 
ple of  the  law  of  nations*  We  refer  here  to  what  we  have  be- 
fore said  of  legal  consultation,  in  the  chapter  concerning  the  du« 
ties  and  functions  of  the  master.  Though  counsel  are  admit- 
ted in  most  countries,  yet  in  cases  of  arrest,  capture  and  em- 

(i)  Sir  Jame9  Marrioit*9  DecisiciiiB  in  the  High  Court  of  Admiralty,  pag.  X. 
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bargOf  it  is  imt)dssible  {6t  the  i^ecbiliiiiiSts  in  tmMly  or  in  ecto^ 
nial  pot%  fttm  k  fetfP  of  thd  jnd*;^or  tfi«  party  who  is  |ilaool 
behind  th^  tixttietn  ih  tlitt  i#ttfMa€iion^  tb  prdenro  IcgU  asritt- 
jnM:6.  This  is  m  itn{)6rf«fttioti  in  eVetjr  doinArjr  in  which  it  is 
foler^t^  i  ftttd  it  ii  of  the  tttt  ii0{x)niin«t  in  toikntries,  ivMtt 
tvtty  ctkhAtt  id  entitled  to  a  legal  deftnce^  that  foreignt^^ 
should  not  be  debarred  in  the  above  eaaeSy  the  opponnnky  of 
unresttieted  and  impattial  defence  at  die  bar  of  their  Courts. 
The  Stoe^&h  convoy  carried  into  Ef^hnd  during  the  late  con* 
teste,  was  adjudged  to  the  captor^ ;  from  motives  of  state  policy 
restitution  was  intended  to  be  mdde^  And  in  the  cane  of  the 
Ekebffy  3has  master,  the  question  fttos^  between  the  captnlrs 
and  the  Crown,  whether  the  latter  had  the  right  to  direct  Ae 
release  ctf  property  seized  as  prize*  As  delicate  a  matter  is  it 
was  to  defend  the  captora  agsdnSt  the  ctOWto,  to  the  honour  4f 
English  judicature,  the  Judge  in  his  d^isibb,  itt  which  he  At* 
termined  the  question  in  favour  of  the  Crown^  felt  hifn^df  au- 
thorized to  commend  the  energy  willi  whiih  the  claitti  <tt  the 
captors  had  been  supported,  (i) 

Nothing  is  more  true  than  the  remark  of  the  classical  ShH^ 
Fl  Sismondij  concerning  the  Italian  States  of  the  middle  centu- 
ries ;  and  on  the  question :  Why  the  ConstantinopoRtan  elttpitt, 
notwithstanding  her  admirable  jurisprudence,  fell  into  i\iin  i 
he  s^ :  <^  simplicity  had  been  banished  from  their  Courts^  otld 
contemptible  forms  had  usurped  the  place  of  simplicity  lufd 
truth.''  The  republican  Romans  termed  their  coundello^,  ihttts 
togattiSf  and  while  the  one  fought  for  the  rights  6f  the  reptA« 
lick  when  assailed  from  abroad,  the  other  was  the  champion  cSf 
her  laws  when  assailed  by  a  doraestick  foe.  ^  Courage  is  the 
noblest  gift  of  the  Gods/'  and  fortunate  is  the  nation,  to  Whoie 
orators  and  soldiers  the  boon  is  equally  dispensed. 

Nothing  is  more  unfair,  in  monarchies  as  well  aS  in  repub- 
licks,  than  to  scrutinise  too.  closely,  jYhat  counsel  in  their  zeal 

(^k)  Rohhutn^  5—181. 
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£hp  truth  Md  jttiticPt  tmy  bftn  tpo  fmihty*  pr  |g^  iacwtiQu^y 

wipifiiMarl in dcfemtiog  die  int^mit  ^f  a  dieM |  a^ exoffci^  ^ 
uMTcatigpM  ita  merit  or  deioerit  without  fmy  regard  tQ  this  cQa- 
T^fimiaa ;  eaofifiiviiig  m  we  do»  that  th^  fir^t  qii^ity  which  eoti- 
tlM  a  lawyer  lo  our  m^j^U  it,  hfo  ind^pec^^Pn^  of  mm4«    Kin 
doportmiuit  and  tnoraU*  but  not  hi9  argumentiBt  uplets  they  tepd 
to  dirept  and  deltberiite  injury,  are  the  proper  objects  of  severe 
scrutiny.    How  abell  he  identify  himself  with  his  subject; 
how  fed  himself  its  inhernU  truth  apd  juatice»  how  repnesept 
its  qpierits  in  the  view  in  which  he  may  have  conceived  them«  if 
his  thoughts  and  fears  are  alone  directed  to  the  consequei^cey 
which  may  ensue  tc^  himaelf  ?  Xo  the  lipfose  of  speech  ^t  the 
bfw,  nations  of  a  liberal  character  are  for  the  most  p^rt  indebted 
for  the  cultivation^  the  purity,  the  richne^,  the  fame  $md  the 
ifamortai}ty  of  their  respective  l»ngiu|ge^     While  we  permit 
ourselves  to  make  this  digression  in  favour  pf  the  profession, 
we  cannot  deny  that  the  injury  which  msiy  be  sustained  through 
unnecessary  prolii^ity  has  worac  PQQsequenges,  thw  its  aqcom- 
modation  without  die  aid  of  counseL    This  however^  mighl.  be 
obviaisd  1^  the  proper  and  lopal  regulations  of  the  differeqt 
courts ;  by  taxing  the  fees  of  counsel,  qr  the  bills  of  attomies  by 
the  rules  of  fuon Aim  meruii^  according  to  the  labour,  diligence 
and  despatch  with  which  a  case  had  beep  conducted,  keeping  in 
view  the  maritime  regulations  of  other  courts  and  countries ; 
because,  the  first  and  greatest  principle  in  mariume  affairs  is, 
that  whatever  is  established  may  he  of  universal  force,  and 
therefore  consonant  with  the  general  and  nfiost  apkpowledged 
practice.    Sir  Wm.  Scott  in  deciding  upQQ  the  fees  of  an  officer 
of  the  Admiralty  Court,  remarked  upon  the  vie  w»  which  should 
^  govern  a  Court  in  such  cases : 

^^  1  tru^t,  I  need  not  profess  to  bring  to  dits  discussion  at 
least  the  dispositiona  which  ought  tp  meet  it,  an  anxiety  to  at- 
tend,  on  the  one  hand,  to  those  considenitigns  of  publick  udlity, 
in  which  the  real  honour  of  the  court  is  so  deeply  involved,  (for 
it  can  have  no  honour  independent  of  its  subservience  to  pub- 


392  LEGAL  RELATIONS  AND  Book  IF. 

lick  utility,)  and  on  the  other  hand  to  those  sentiments  of  a  li* 
bend,  and  even  kind  justice,  which  it  is  bound  to  feel  towards 
those  immediately  employed  in  exercising  its  functions.  It 
would  be  a  gross  dishonesty  to  lose  sight  of  the  publick  utility, 
from  an  undue  partiality  to  individuals ;  but  it  would  be  a  dis« 
honesty  not  less  base,  nor  less  detestable  in  the  modve,  to  sa- 
crifice rights  which  the  Court  is  bound  to  protect,  to  any  pur- 
suit of  an  unjust,  and  therefore  transient  popularity/'  (/) 

Before  we  leave  this  subject,  we  are  inclined  to  indulge  our- 
selves with  a  few  other  observations  connected  with  the  objea 
of  our  work. 

The  regulation  and  direction  of  maritime  commerce  and  na- 
vigation is  much  more  simple  in  independent  states,  where  mer« 
chants  who  have  retired  from  business  with  reputation  and  ex- 
perience, are  called  to  take  a  share  in  its  management,  (because, 
nothing  prospers  so  surely  as  that,  which  has  experience  for.  its 
guide)  than  in  monarchies,  where  in  general  a  nobility,  for  whom 
provision  must  be  made,  or  the  class  of  literati,  who  are  deficient 
in  practical  knowledge  and  experience,  are  substituted.  It  is 
not  to  be  denied  that  theoretical  views,  and  scientifick  acquire- 
ments connected  with  this  branch  of  legislation,  are  highty  use- 
ful and  desirable ;  but  experience  teaches,  that  the  more  simple 
the  laws  and  regulations  of  commerce  and  navigation  are,  the 
more  beneficial  are  the  consequences  which  ensue*  There- 
fore, it  were  desirable,  that  the  same  class  of  merchants  before 
alluded  to,  should  also,  in  monarchies  be  called  to  participate  in 
a  service,  to  which  they  are  best  competent.  It  would  lead  us 
too  far,  to  investigate  fully  this  subject,  and  adduce  the  proofs 
of  an  admitted  truth;  a  single  glance  at  the  financial  and 
commercial  regulations  of  most  republicks^  in  which  these 
functions  are  delegated  to  merchants,  is  sufficient  to  establish  it. 
In  monarchies  it  is  generally  alleged  that*  merchants  act  for 
their  own  interests,  and  seek  to  establish  monopolies  and  the 

(0  RoUnton,  6— pag.  145. 
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like.     But  why  is  this  not  to  be  feared  in  republicks  ?  Every 
thing  ip  this  case  depends  upon  the  choice  of  the  men,  and  the  ^ 
.nature  of  their  employment*     It  is  a  golden  rule,  that  good 
may  be  learned  from  an  enemy,^^^  est  ab  hoste  doeeri  i  and  all 
the  jealousy  which  subsists  between  monarchies  and  republicks, 
should  not  prevent  its  application  in  this  case.     It  seems  to  us 
expedient,  that,  instead  of  the  number  of  Prize  Courts,  which 
are  established  in  most  European  powers,  one  only  should  ex- 
Isty  as  in  England ;  and  that  some  publick  officer  should  be  ap- 
pointed as  the  representative  of  the  government,  to  whom  the 
papers  should  be  produced  in  the  first  instance,  who  should  ju- 
dicially inspect  them,  and  advise  the  captors,  whether  or  not 
their  claim  could  be  effectually  prosecuted.     Thus,  many  ves* 
sels  have  been  released  in  England  in  the  first  instance,  as  is 
said,  restored  according  to  the  advice  of  the  Ki^tg^^  advocate. 
In  other  countries,  for  instance  in  Denmark^  the  captors,  after 
the  expiration  of  a  certain  time  after  capture,  were  not  permit* 
ted  to  make  restitution,  but  were  forced  to  bring  the  case  to  ju- 
dicial decision  ;  this  was  to  prevent  extortions.     It  is  a  great 
misfortune,  when  difficulties  arise  between  the  Court  and  other 
authorities,  with  regard  to  jurisdictioUf  &c.  time  is  endlessljr 
mispent,  and  the  case  falls  into  the  hands  of  others,  who,  though 
they  cannot  understand,  still  undertake  to  judge  of  the  case ; 
young  and  unexperienced  persons,  who  are  used  as  referees,  ob-  ~ 
tain  the  documents,  and  decide  upon  an  award,  where  only 
those  learned  in  law,  could  venture  to  pronounce  upon  legal 
grounds,  deeply  interwoven  with  the   case  itself.     Thus  the 
claiVns  for  the  cargoes  of  the  Phcenixt  Wilheimsburgy  and  other 
vessels  in  France^  have  been  protracted  for  twenty  years,  while 
the  claimants  are  still  referred  from  one  jurisdiction  and  autho- 
rity to  another. 

As  we  are  now  about  to  advert  to  the  principles  of  maritime 
warfare,  hitherto  untouched ;  which  regulate,  and  always  will 
remain  the  practice  of  national  vessels,  whatever  may  be  the 

50 
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fate  of  privateeTingy  wc  feel  siathorized  (though  even  the  de- 
claration is  found  dissonant  with  our  former  opinions)  to  de* 
clare,  after  a  length  of  experience  as  a  practising  advocate,  that 
we  hold  the  principle  "  free  ship,  free  goods,"  less  conducive  to 
essential  justice  than  the  principle  of  the  Consulate,  **  that  an 
enemy's  property  on  board  a  neutral  ship  is  confiscable ;  and 
that  much  more  injustice  may  arise,  whete  every  thing  depends 
upon  the  regularity  or  irregularity  of  the  papers,  than  from  the 
practice  of  England^  which  -investigates  the   real  essence  of 
the  transaction.     It  appears  to  us,  that  the  doctrine  of  £ng^ 
land  relative  to  the  question  neutral  or  not  neutral,  depends 
generally    upon    the  harmony  betweeq   the   examination    of 
the  crew,  and  the  ship's    papers ;   and   how  imperfect  soever 
the  proofs  wh'ch  establish  the  property,  yet  the  party  is  enti- 
tled to  further  proofs ;  that  is,  to  the  exposure  of  the  whole 
transaction,  by  the  production  of  the  correspondence,  extracts 
from  the  books,  and  examination  of  the  clerks,  &c.  provided 
the  party  has  acted  bonajide ;  but  if  the  party  has  been  grossly 
in  malajide^  the  question  neutral  or  not  neutral^  depends  exclu- 
sively upon  the  papers  and  the  examination  of  the  crew,  howe- 
ver unsatisfactory  the  resuh. 

We  would  recommend  the  universal  adoption  and  application 
of  the  following  principles,  which  we  subjoin  from  different 
prize  decisions. 

Prize  laws,  severe  in  their  operation,  should  be  interpreted 
restrictively-  Portalia^  in  a  decision  on  the  case  of  the  American 
ship  Republican^  remarked  hereon : 

*^  The  cruizing  regulations  against  an  enemy,  are  but  figura- 
tively called  laws,  and  are  variable  pro  temporibus  et  tausis^  and 
must  be  modified  in  their  application  by  wise  and  equita- 
ble views.  I  add,  that  prize  laws,  unusually  ^rict  of  them- 
selves, should  be  rather  restricted  than  extended  in  their  execu- 
tion ;  and  in  the  choice  of  the  various  meaning  of  which  they 
are  susceptible,  that  should  be  preferred  which  is  most  conso- 
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oant  with  freedon  ami  justice.  The  law  does  not  emanate  from 
the  regulation,  but  the  regulatioi\  from  the  Uw.  Consequently 
the  special  laws  or  regulations  of  those  states  particularly,  that 
are  observers  of  the  law  of  nations,  whose  legislators  have  ac- 
quired their  fame  in  being  the  faithful  interpreters  of  the  law 
of  nations,  should  be  enforced  through  means  the  most  conso- 
nant with  the  principles  of  sound  reason/' 

The  English  ship  Betty  Cathcartj  had-  sailed  from  America 
without  a  register,  and  upon  an  appeal  from  a  condemnation. 
Sir  Wm*  Scott^  upon  the  circumstances  of  the  case,  remarked : 
^*  Laws,  framed  for  the  security  of  great  national  interests,  such 
as  the  revenue  and  navigation  laws,  must  be  construed  and  ap- 
plied with  great  exactness ;  at  the  same  time,  it  is  not  to  be 
said,  that  they  are  not  subject  to  all  considerations  of  rational 
equity.  Cases  of  unavoidable  accident,  invincible  necessity,  or  the 
like,  where  the  party  could  not  act  otherwise  than  he  did,  or  has 
acted  at  least  for  the  best,  must  be  considered  in  this  system  of 
laws,  just  as  in  other  systems.  Laws  that  would  not  admit  an  equi* 
table  construction  to  be  applied  to  the  unavoidable  misfortunes^ 
or  necessities  of  men-«-«or  to  the  exercise  of  a  fair  discretion 
under  difficulties,  could  not  be  laws  framed  for  human  socie- 
ties. The  Court,  therefore,  will  not  deem  it  a  departure  from 
the  duty  of  legal  interpretation  in  such  cases,  to  give  a  fair  at- 
tention to  consiclerations  of  this  nature.  The  state  of  war  is, 
ifi  some  degree^  likewise  to  be  considered  as  forcing  men  into 
situations  which  they  did  not  choose  for  themselves,  and  in 
which  they  must  act  under  the  pressure  of  difficulties  on  difier- 
ent  sides."        i 

Prize  Courts  may  revoke  their  decisions  founded  in  errour, 
as  soon  as  such  errour  is  brought  to  light.  The  Admiralty  Court 
of  Paris  J  in  the  case  of  the  ship  Wilhelmsburg  of  Altona^  which 
was  condemned  upon  an  erroneous  translation  of  a  letter,  re- 
marked: "  A  principle  of  sound  reason  requires,  that  every 
decision  bottomed  upon  a  false  basis,  should  be  revokable,  as 
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8oon  as  the  errour,  upon  which  it  was  grounded,  is  ascertained ; 
and,  that  its  consummation  should  be  restrained,  as  soon  as 
such  errour  is  represented  with  any  degree  of  plausibility*  tt 
is  strict  law,  that  such  case,  even  after  decision9  should  be  re- 
viewed \  and  that  the  parties  should  be  restored  to  the  condi- 
tion in  which  they  were,  before  the  one  or  other  had  become 
the  sacrifice  of  a  false  decision.  A  measurcf  which  becomes 
more  strongly  a  rule,  as  the  Prize  Court  is  an  emanation  from 
the  Council  of  StatCy  to  whom  the  right  cannot  be  denied  of  re- 
voking a  judgment,  which  was  the  result  of  errour,  of  fraud,  or 
of  artifice/* 

Upon  the  same  principle  the  English  Admiralty  revoked  the 
condemnation  of  a  ship  lying  in  Nonvay^  the  condemnation 
having  taken  place  under  the  presumption,  that  the  vessel  had 
been  carried  into  England. 

Where  the  laws  are  ambiguous,  where  they  are  variably  ob- 
served according  to  the  different  interpretations  of  them  in  dif- 
ferent Courts  of  one  and  the  same  country,  we  are  constrained 
to  wish,  that  whenever  foreign  property  comes  in  question,  the 
principles  in  the  following  case  may  always  prevail.  The  Pria^ 
Stan  ship  Juffrouw  Maria  Schroeder^  had  come  from  Bordeaux 
to  Havrcf  at  a  time  when  the  latter  port  was  blockaded,  fer 
notificationem.      During  the  continuance  of  blockade,  many 
ships  had  been^permitted  to  enter  and  depart  by  the  blockading 
force.  Therefore,  Sir  Wm.  Scott  restored  the  vessel,  in  remark- 
ing :    ^^  It  is  in  vain  fur  governments  to  impose  blockades,  if 
those  employed  upon  that  service,  will  not  enforce  them.    Hie 
inconvenience  is  very  great,  and  spreads  far  beyond  the  indivi- 
dual case;  reports  are  eagerly  circulated,  that  the  blockade  is 
raised ;  foreigners  take  advantage  of  the  information  ;  the  pro» 
perty   of  innocent  persons  is  ensnared^  and  the  honour' of  our 
(fwn  country  is  involved  in  the  mistake*  (m) 

(m)  RobtntWy  3— 15r.--Han<Ibuch  des  Seerechtes,  1st  vol.  page  63^ 
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In  cases  of  disaster^  the  principle  of  decision  should  be  ioya-  . 
riably  such  as  regulated  the  following  case  :  The  Prussian 
ship  Diana^  Zieske  master,  ran  upon  the  strand  in  France^  in 
distress.  She  was  condemned  as  prize  in  the  first  instance ; 
the  papers  were  defective.  Niou^  who  argued  her  release  be- , 
fore  the  Council  ot  Prize,  referred  in  his  report  to  the  case  of 
the  English  ship  Elizabeth^  Edward  master,  related  by  RaynaU 
which  to  avoid  shipwreck,  put  into  Havanna^  an  enemy's  port ; 
under  which  circumstances  the  Spanish  governour  afforded  her 
every  assistancCf  and  permitted  her  to  depart  after  the  tem- 
pest had  ceased ;  and  urged  the  release  of  the  Diana  upon 
the  same  ground,  that  she  had  by  distress  come  to  the  posses- 
sion of  the  jpr^ch,  and  accordingly,  18ih  Ventose  year  9,  by 
the  council  x)f  Prize,  she  was  released* 

The  principle  of  the  French  prize  law,  that  the  ship's  pipers 
which  are  produced  after  the  captur,e  are  entitled  to  no  credit, 
and  shall  be  of  no  avail  to  the  parties  interested  in  the  ship  or 
cargo,  inasmuch  as  credence  is  only  given  to  the  papers  found 
on  board  at  the  time  of  capture,  {nj  was  most  strongly  urged 
in  the  case  of  the  Danish  East   Indiaman  Antoinette*    On 
board  tliis  ship  were  20  boxes  of  piastres^  and  the  supercargo 
had  concealed  the  bill  of  lading  of  them  in  his  razor  case.     At 
the  time  of  the^eapture  he  said  nothing  of  the  piastres.     His 
cabin  was  sealed ;  and  it  was  at  the  Custom  house  in  Bordeaux 
where  she  was  carried  in,  that  the  master  first  mentioned  the  pi- 
astres.    At  the  trial  Portalis  remarked :   ^^  The  expression  of 
the  law,  *  rapporteff*  premises,  that  a  paper  at  the  moment  of 
ay>ture  was  not  on  board,  and  that  it  has.  since  been  procured. 
To  satiify  the  object  of  the  law,  it  is  sufficient,  that  we  cannot 
reasonably  doubt,  that  a  paper  discovered  or  produced  after  tHe 
capture,  must  have  been  on  board  at  the  time,  and  not  subse- 
quently brought  forward,  and  secretly  interpolated  among  the 
others.** 

(n)  Re jlement  of  1771— Art.  11. 
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.  This  principle  of  the  French  prize  law,  beioQgs  to  the  iin"> 
tenable  position,  ^^  free  ship,  free  goods."  The  JJanes^  who 
are  likewise  the  advocates  of  it,  must  have  felt  the  inevitahfe 
hardships  attached,  in  many  cases,  to  the  admission  of  no  other 
proofs  than  what  are  found  on  board;  and  therefore  deter-* 
mined,  that  proofs  which  were  not  on  board  at  the  time  of 
the  capture,  may  be  let  in  by  the  assent  of  the  Court  of  Appeal. 

Principles  whioh  one  nation  at  war,  applies  to  another  in  the 
condition  of  a  neutral  or  an  ally,  are  in  the  reversed  relation , 
applicable  to  such  according  to  the  laws  of  retributive  justice. 

The  Portuguese  ship  Sania  CruXj  Picoa  master^  was  taken 
by  the  French^  and  after  twenty-four  hours,  retaken  by  the  Fn^- 
lishy  who  were  at  that  time  allies  with  the  Portugese.  Fng- 
land^  until  the  decision  in  the  case  of  the  St*  jfag'O^  (0)  had  re« 
stored  allies^  property  retaken,  in  consideration  of  a  salvage 
specified  by  law  ;  but  in  the  decision  of  this  .case.  Sir  Wm.  Scott^ 
the  nh  Dec.  1 798,  observed : 

^^  The  obligation  of  the  conventional  law  of  nations  could 
arise  only  from  a  reciprocity  of  practice  in  odier  Rations ;  for 
from  the  very  circumstance  of  the  prevalence  of  a  different  rule 
among  other  nations,  it  Would  become  not  only  lawful,  but  ne* 

« 

cessary  to  that  one  nation  to  pursue  a  different  conduct ;  for  in* 
stance,  were  there  a  rule  prevailing  among  other  nations,  that 
the  immediate  possession,  and  the  very  act  of»capture,  should 
divest  the  property  from  the  first  owner,  it  would  be  absurd  in 
Great  Britain  u>  act  towards  them  upon  a  more  extended  prin* 
ciple,  and  to  lay  it  down  that  a  bringing  infra  pretsidia^  though 
probably  the  true  rule,  should  in  all  cases  of  recapture  be 
deemed  necessary  to  divkst  the  original  proprietor  of  his  right ; 
for  the  effect  of  adhering  to  such  a  rule  would  be  gross  injustice 
to  British  subjects ;  and  a  rule  from  which  gross  injustice  must 
ensue  in  practice,  can  never  be  the  true  rule  oflaw  between  inde- 
pendent nations ;  for  it  cannot  be  supposed  to  be  the  duty  of  any 

Co  J  MarterCf,  ErzahlQngcn'«..Lord8,  Jan,  28  1795. 
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coontry  to  inak«  itself  4he  m*ityr  to  speculative  propriety,  were 
lAol  establbbed  on  clearer  deaionstmtion  tban  such  qaestioos 
mtt  generally  admit.  Where  mere  abstrabt  preprietyy  tfaere«- 
fore^  is  on  one  side^  and  real  practical  justice  on  the  other ;  the 
rule,  of  substantiad  justice  must  be  held  to  be  the  true  rule  of 
the  law  of  nations  between  independent  state8.<»-Thi8  is  the  ae- 
rial rule  of  the  maritime  law  of  England  on  this  subject :  that 
Kaving  adc^ted  a  moA  liberal  rule  of  restitution  on  salvage, 
with  respect  to  the  recaptured  property  of  its  own  subjects,  it 
gives  the  benefit  of  that  rale  to  its  allies,  till  it  appears  tha^  they 
act  towards  British  property  on  a  less  liberal  principle  ;  in  such 
case  it  adopts  their  rule,  and  treats  them  according  to  thdr  own 
measure  of  justice.—-!  conceive  this  measure  of  reciprocitj'9  is 
t^  no  means  peculiar  to  cases  of  recapture.  It  is  found  to  ope- 
rate  also  upon  other  cases  of  maritime  law.  At  the  breaking 
out  of  a  war  it  is  the  constant  practice  of  this  country  to  con- 
demn property  seized  before  the  war^  if  the  enemy  condemns, 
and  to  restore  it  if  the  enemy  restores."(/r) 

In  the  case  of  the  Elsebe,,  before  referred  to,  in  which  the  cap- 
tonr  denied  the  right  of  the  crown  to-direct  the  release  of  proper- 
ty sei^d  as  prize.  Sir  Wm,  Scott  further  observed  :  **  Prize  ia 
idtogether  a.  cteatore  of  the  crown.  No  man  has,  or  can  have 
any  interest  but  what  he  takes  as  the  mere  gift  of  the  crown. 
Beyond  the  esitent  of  that  gift  he  has  nothing.  This  is  the 
principle  of  bw  on  the  subject,  and  founded  on  tfafe  wisest  rea- 
sons. The  right  of  making  war  and  peace  is  exelusivety  in  the 
crown.  The  acquisitions  of  war  belong  to  the  crown :  and  the 
disposal  of  those^  acquisitions  may  be  of  the  utmost  importance^ 
both  for  war  and  peace.~.j3W/0  porta  cedunt  ret  publicae.  It  is 
not  to  be  supposed  that  this  wise  attribute  is  conferred  without 
reason ;  it  is  given  for  the  purpose  assigned,  that  the  power  to 
whom  it  belongs  to  decide  on  peace  or  war,  niay  use  it  in  the 
most  beneficial  manner  for  the  purposes  of  both  J'  After  deducing 

(f)  Robinson,  1— page  63. 
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a  general  presumption  frpm  these  considerations,  that  govern- 
ment meant  not  to  divest  itself  of  this  universal  attribute  of 
sovereignty,  conferred  for  such  purposes,  unless  by  consent, 
clearly  and  unequivocally  expressed,  he  remarked  that  such 
consent  vfti&strictissimae  inter pretationia^  and  released  the  pro* 
perty. 

The  English  coMns2xt  very  indulgent  with  regard  to  private 
adventures,  and  have  even  restored  them  to  enemy  masters ;  for 
instance  in  the  late  JOanish  war.  Only  in  case  the  master  or 
others  have  engaged  in  the  fraud  of  the  party  by  perjury  or 
otherwise,  are  their  private  adventures  condemned.  It  is  more- 
over permitted  in  English  prize  courts,  that  property  of  small 
amount  (to  the  extent  of  ;^100)  might  be  restored  without  the 
extent  of  a  formal  claim.  la  the  case  of  the  Mercurius^  Jo- 
na^sen  master,  it  was  attempted  to  extend  this  rule  beyond  the 
sum,  but  it  was  refused,  (g) 

The  question  upon  the  admission  of  further  proof  is  generally 
not  easy  to  be  determined  in  England:  it  is  refused : 

a.  If  the  claimant  has  mixed  his  interest  with  the  interest  of 
the  enemy,  to  conceal  and  protect  the  enemy's  interest.  This 
was  asserted  in  the  case  of  the  Eenrofn^  Fronier  master,  (r)  and 
the  Rosalie  &f  Betty j  Gehhart  master,  (s)  If  the  parties  have 
once  attempted  to  conceal  enemy's  interest,  they  cannot  after- 
wards abandon  it,  and  ask  forfurther  proof  to  sustain  their  own 
claim.     See  the  case  of  the  Graf  Bemstorff^  Bellmer  master,  (t) 

b.  By  false  papers,  which  conceal  a  destination  from  one 
enemy's  port  to  another ;  decided  in  the  Juffroww  Anna  Ger* 
son ;  (u)  in  the  Vrouw  Hermina^  Tounker;  (v)  in  the  Calypso^ 

{q)  JRobinaon,  5 — 137. 
(r)  mdem,  2—15. 
(0i^»<fem,2— 359. 
(1)  BMfuon,  3^111. 
(«}  MJem,  1—126. 
(v)  Ibidem,  1-^165. 
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Speck  master  (Tt^)*-or  who'  conceal  the  real  destination  :  the 
Neptunus^  MoorwokU  master;  {pc)  the  Caroline^  Sartman 
master,  (y)  And  by  th<b  Lords  of  Appeal  so  decided  in  the 
cases  of  the  Margaretha  Charlotte  and  the  Alliance,  (z)  In  the 
case  of  the  ship  Mars^  Murphy  master*  the  ship  had  made  a 
voyage  from  Amsterdam  to  Batavta,  and  from  thence  with  coffee 
to  Baltimorey  and  thence  with  the  same  cargo  to  Amsterdam. 
Here  the  ship  had  taken  in  another  cargo  destined  for  the  East 
Indies^  but  according  to  all  the  ship's  papers,  for  Baltimore.  The 
master,  on  his  examination,  gave  out  that  his  destination  was 
BaiaviOy  and  the  question  was  whether,  as  it  was  a  case  of  fur- 
ther proof  with  regard  to  the  property,  the  parties  were  entitled  to 
supply  it? — Refused  by  Sir  Wm.  Scott^  24th  July^  1805.  (a) 

c.  When  by  similar  circumstances  of  deceit,  the  intention 
of  the  voyage  to  enemies*  possessions  in  the  East'Indies  is  con- 
cealed. According  to  the  decision  in  the  Rosalie  &f  Betty i^ 
and  that  of  the  Ship  Mars. 

d.  If  articles  of  a  contraband  natiire  have  been  sent  to  fo- 
reign colonies  with  a  secret  destination,  panics  are  not  permitted 
to' give  farther  proof  of  the  return  cargo  being  the  proceeds  of 
the  contraband  articles*     The  Nancy ^  Knutzen  master,  {b)  ' 

e#  By  the  spoliation  of  papers  which  concern  the  interest  of 
the  master;  in  which,  however,  the  interest  of  the  owners  of 
the  cai^o  is  not  implicated.  See  die  decision  of  the  Rising  Sun^ 
Seaman  master,  (c) 

L  When  a  ship  is  purchased  of  an  enemy,  and  left  under  the 
management  of  the  former  proprietor,  further'proof  is  not  ad- 
mitted.     The  Jemmyy  Nosten  master,  (d) 

(«)^J2oSjiilM,  3.^60. 
(x)  Bobirt$9n»  3-83. 
(tf)  Jdidenh  3^78. 
(z)  mdem,  3^79. 
(a)  BoHtumif  6 — 79, 
(Jb)  Ibidem,  3—133. 
(c)  Ibidem,  3—108. 

id)  B9b$n9<m,  4—31. 
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And  generally  in  all  cases  where  a  fraudulent  intoitioo  m  the 
party,  is  apparent.  la  the  case  of  the  Vreede^  Ohben  maftteti 
goods  were  shipped  on  account  of  a  merchant  Bt  Embden  from 
Amsterdam  to  Bilbao j  at  the  time  a  neutral  port.  The  captors 
demanded  among  the  further  proofs^  not  only  the  correspoif* 
dence  of  the  owners  with  the  shipper,  bat  also  the  correspon* 
dence  with  the  consignee.  Sir  Wm.  Scott  observed  x  ^^  The  ge« 
neral  rule  has  been,  that  where  the  shipment  has  been  from  the 
port  of  one  enemy,  to  the  port  of  another  enemyi  a  double  cor* 
respondence  should  b^  exhibited,  because  there  is  a  douUe  in- 
terest  to  be  rebutted  $  but  where  the  trade  is  from  the  port  of 
the  enemy  to  a  neutral  port,  the  correspopdence  with  the  sbip« 
per  is  all  that  is  usually  required."  (e) 

If  the  further  proof  of  the  cbumtets  is  insuflkient,  the  Cowt 
may  require  still  further  proof,  until  the  transaction  b  complete* 
ly  developed.    BernoUy  Dunn  master^  (/) 

There  lire  two  kinds  of  fiuther  proof;  either  by  affidamt  on 
the  part  of  the  captuired,  and  then  affidavits  on  the  part  of  .the 
captors  are  only  allowed  by  the  special  permission  of  the  courts 
as  in  the  case  of  the  Adrian^  FitzpaMck  master;  (g)  or  bjpUa 
and  proofs  in  which  both  parties  are  admitted  to  bring  proofi^ 
and  to  deduce  from  them.  ^^  Plea  and  proof/'  said  Sir  Wnh  Seott^ 
in  the  case  of  the  JUagnUs^S<frensen  master,  ^is  an  mwsakening 
thing.  It  admonishes  the  panies  of  the  difficulties  of  their  si« 
tuation,  and  calk  for  all  the  proof  that  their  case  can  supply"  (A) 

The  ship  Romeo j  Curran  master,  was  documented  AmericMn^ 
and  before  she  was  taken  by  the  EngUshf  an  Engihh  officer 
had  found  on  board  of  another  vessel,  a  letter^  which  purported 
to  disclose  the  real  state  of  a  transaction,  which  hati  been  frau- 
dulently concealed,  and  was  appUcable  to  the  case  of  the  above 

(e)  Bobimvn,  5—931. 
(/)  mHem,  1-107. 
(j^)  Robinnn,  1-^lS. 
(A)  Ibidem,  1— ;i3. 
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•hip*  The  question  was  as  to  the  admiflsibiUty  of  the  evidence 
of  this  letter,  by  which  it  was  to  be  proved  that  the  vessel  was  a  * 
Papenburgcr.  Sir  Wnu  Scott  remarked :  ^  There  are  cases  in 
which  the  Court  itself  might  possess  information  which  would 
falsify  die  claim.  Could  it  be  said  in  such  a  case  diat  because 
the  depositions,  and  the  formal  papers  were  consistent,  there 
should  be  no  means  of  extracting  the  real  truth  of  the  facts  f 
CouJd  it  be  expected  that  the  Court  should  proceed  to  judgment 
on  the  mere  formal  evidence^  in  opposition  to  its  own  private 
conviction,  that  the  whole  of  what  was  there  stated  is  false.  It 
would  be  impossible  to  maintiun  that  position  to  the  utmost  ex* 
tent.  Ic  must  be  allowed  thtti,  that  there  may  be  instances,  in 
which  the  Court  has  the  power  of  calling  for  extraneous  evi* 
dence*'*  Further  proof  was  directed,  and  on  a  subsequent  day 
no  expUtnatioa  of  |he  paper  in«questJOn  being  offered,  the  ves« 
ad  was  condemned,  because  at  the  time  of  capture,  (in  the  sum* 
■aer  of  1806«)  Pafenhirg  was  considered  in  a  state  of  hostility 
with  Engtand^  in  consequence  of  the  existing  misunderstand* 
ings  between  England  and  Prussia,  (t) 

The  irregularity  whidi  distinguishes  the  Knisphausen  and 
Papehburg  ships'  papersf  has  been  strongly  censured  in  Eng* 
iand^  and  in  she  case  of  the  Eendragt^  Sir  Wm.  Scott  observed: 
'^  The  circumstances  which  occur  in  this  case,  will  induce  me 
to  consider  the  Kniephauaen  cases  with  more  than  ordinary 
strictness  r  because  it  does  appeart  that  there  have  been  great 
nboaes  tolerated  oo  the  part  of  the  persons  who  have  the  power 
«f  oommunicating  the  flag  and  pass  of  that  state." 

Ilie  American  ship  ESza  ^  Katy^  had  been  taken  by  an 
English  privateer.  Two  of  the  American  seamen  had  desert- 
•od  and  entered  oo  boaid  his  Majesty's  ship  the  Ariadnei  and 
deposed^  that  papers  were  concealed  on  board  of  the  prize,  but 
not  until  restitution  had  passed,  and  the  ship  had  departed.  The 
Ariadne  took  her^  and  fmm  these  witnesses,  as  of  the  crew  of 

s 
w 
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the  Eliza  CsP  Kati/j  collected  the  charge  against  the  previous 
conduct  of  the  vessel,  (which  was  declared  out  of  order  with- 
out the  special  permission  of  the  Court,)  and  effected  the  pro- 
duction  of  the  papers,  and  also  of  the  correspondence,  which 
was  had  with  the  vessel  from  London  after  her  first  seizure. 
The  concealed  papers  related  to  a  contemplative  breach  of  the 
English  laws  of  war,  under  instructions  for  a  future  voyage  ; 
wherefore  the  captors  insisted  the  captured  stood  contaminated 
under  such  behaviour  and  suppression  of  papers,  and  not  enti- 
tled to  the  production  of  further  proof.  SirWm*  Scoti,  the  22d 
of  November^  1805,  observed :  '^  In  the  papers  which  disclose 
the  most  disgusting  preparations  of  fraud,  I  see  much  to  repre* 
hend ;  butf  as  to  any  other  proprietors  of  this  present  cargo 
than  those  for  whom  it  is  claimed,  I  see  nothing  that  can  be 
taken  to  indicate  any  such.  Unless  I  could  go  to  the  length  of 
holding,  that  persons  detected  in  the  meditation  of  fraudv  and 
not  for  this  voyage,  but  for  some  future  transaction,  are  totally 
incapacitated  from  obtaining  any  credit  widi  regard  to  the  pre- 
sent transaction  ;  and  thai  such  a  discovery  is  sufficient  to  blow 
up  every  case  in  which  they  are  concerned,  there  is  no  ground 
upon  which  I  could  pronounce  a  sentence  of  condemnation.  I 
do  not  conceive  that  to  be  a  wholesome  truth  on  .  which  this 
Court  can  venture  to  proceed.  That  the  parties  have  discre- 
dited themselves  with  respect  to  some  future  transaction,  is  not 
sufficient.  If  the  evidence  had  appeared  doubtful  on  any  ques- 
tion fairly  before  the  Court,  enough  is  disclosed  in  the  conduct 
of  those  parties  to  convince  me,  that  they  are  not  persons  to 
whom  an  order  for  further  proof  should  be  entrusted.  But  no 
such  ground  is  laid,  and  I  cannot  conjure  up  such  a  case  upon 
the  mere  suggestions  of  the  imagination,  founding  themselves 
only  on  indications  of  a  disposition  to  fraud.^  He  .therefore 
restored  ship  and  cargo.  With  regard  to  the  costs  he  remark- 
ed:  ''I  think  it  is  a  case^  which  justifies  me  in  holding  out  this 
wholesome  lesson  to  neutrals,  that  persons  conducting  them-. 
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selves  in  such  a  manner,'  shall  be  made  subject  to  the  payment 
of  costs.'*  (Jt) 

For  the  expediting  of  prize  process,  all  usual  preparatory  ex- 
aminadon  is  to  be  closed  within  five  days  after  directions  given 
to  take  such  examination*  In  the  case  of  «the  Speculatiorif  Fe^ 
roe  master,  the  captors  after  the  transmission  of  the  depositions, 
produced  the  evidence  of  a  mariner  of  the  prize  ship,  who  had 
been  a  week  on  board  the  privateer ;  but  it  was  rejected  by  the 
Court.  (/) 

The  French  law  requires,  when  a  ship  is  captured,  that  a 
protocol,  proems  verbal^  be  had  of  the  circumstances  and  grounds 
of  capture.  The  Danish  prize  law  enacts :  That  the  captor 
shall  specify  the  papers  of  the.  captured  vessel  in  his  journal, 
and  shall  also  note  the  reasons  of  the  capture.  Of  English  cap* 
ture.  Sir  Wm*  Scott  remarked :  ^^  It  might  be  proper  that  upon 
every  capture  the  reason  should  be  assigned,  because  it  may 
possibly  be  in  the  power  of  the  neutral  master,  to  give  such  ex- 
planation, as  might  be  able  to  do  away  the  existing  suspicions. 
It  might  be  effectual  between  both  parties,  but  is  not  absolute- 
ly necessary*  There  is  no  obligation,  by  which  the  captor  is 
bound  to  state  his  reasons*  He  takes  a  vessel  at  his  own  risk 
and  responsibility,  for  all  cost  and  damages  in  the  illegal  exer* 
cise  of  his  right.''  (m) 

This  responsibility  for  the  injuries  of  seizure,  is  more  strictly 
^enforced  in  EngUmd^  than  elsewhere.  However,  in  the  case 
of  the  American  ship  Mentor^  Cambell  master,  which  was  de- 
stroyed by  some  of  his  Majesty's  ships  off  the  DelawarCf  in 
]78dy  after  the  cessation  of  hostilities,  but  before  the  fact  had 
come  to  the  knowledge  of  either  of  the  parties,  and  upon  which 
seventeen  years  afterward,  suit  had  been^  brought  against  the 
Admiral  of  the  stadon-*-A>  Wm.  Scott  observed :  ^'  The  actual 

« 

(ib)  B^btM^ih  6—193. 
(0  Robinson,  2—295. 
(m)  Handbuch  des  Seerechtes,  toL  !»  p.  636.    BoUmonf  3—153. 
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wrong-doer  is  the  man  lo  aoswcr  in  judgment ;  to  him  the  re- 
sponsibility is  dttached  in  this  Court.  He  may  have  other  per- 
sons responsible  over  to  him ;  and  that  responsibility  may  be  en- 
forced. As  for  instance^  if  a  captain  made  a  wrong  seiaare,  un- 
der the  cypress  orders,  of  an  Admiral,  that  Admiral  may  be 
made  answerable  io  the  damages  occasioned  to  the  captain  by 
that  improper  act ;  but  it  u  the  constant  practice  of  this  Court^ 
to  have  the  actual  wrong-doer,  the  party  before  che  Court,  and 
every  man  must  see  the  propriety  of  that  practice ;  because,  if 
the  Couit  was  once  to  open  the  door  to  complaints  founded  on 
a  remote  and  consequential  responsibility,  where,  is  it  to  stop  { 
If  a  monition  is  to  go  against  the  Admiral,  for  not  iesuiog  his 
revocatory  orders ;  a  monition  might,  in  like  manner,  go 
against  the  Lords  of  the  Admiralty  for  a  similar  neglect ;  or 
against  the  Secretary  of  State,  for  not  issaing  similar  direcciotts 
to  the  Lords  of  the  Admiralty;  and  these  persons  might  be 
made  parties  in  a  prize  cause,  and  called  upon  to  proceed  «a 
adjudication." 

^  If  the  legal  responsibility  is  to  be  shifted  firom  the  actual 
captor,  to  whom  is  the  claimant  to  look  ?  Where  is  he  to  find 
the  responsibility  in  the  diain  of  persons  who  amy  be  some  bow 
or  other  involved  in  the  diferent  stages  of  the  trananction  i 
'Where  is  he  to  find  hisc  wrong-doer,  if  you  once  take  off  that 
character  from  the  person  who  immediately  cosnmits  the  injury  ? 
Where  is  he  to  resort  if  you  take  from  him  that  easy  and  diifeot 
resort,  with  which  in  the  present  understanding  of  the  law,  he  is 
provided  ?  I  am  most  clearly  on  this  ground,  of  opinion,  that 
the  Admiral  done  cannot  be  compelled  to  proceed  to  adjudici^ 
tion  under  this  monition.'*  (n) 

In  this  doctrine  of  indemnificaition  from  the  captors,  it  fao- 
^Mues  often  an  important  question^  how  for  the  possession  of 
the  original  captors  (in  the  event  of  a  vessel's  being  lost  upon  re- 
capture) was  in  its  inception  a  legal  bona  Jlde  possession  $  and 

(a)  B9Hni9n,  1*~16L 
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whether  tucfa  original  potaessioo  honafidty  might  not  by  the 
subsequent  misconduct  of  the  captors  have  become  illegal 
and  untenable  f  As  such  bona  fide  possessor  in  the  firs(  in* 
stance,  is  answerable  for  no  acciddnty  yet  by  subsequent  mis- 
conduct may  so  affect  bis  claim  to  the  legal  seizure  and  posses* 
sion  of  a  ship*  as  to  make  himself  a  wrong^doer  o^  initw* 

Upon  this  question,  a  EUimbufg  merchant,  who  had  property 
on  board  the  Nicolas  &f  ^an,  which  had  fallen  into  the  hands 
of  the  Eng^h  on  their  possession  otSt.  Eusta^iuSf  and  which  on 
its  way  to  Europe  for  adjudication,  fell  into  the  hapds  of  the 
French^  claimed  indemnity  from  the  original  English  captors. 
He  was  referred  to  the  French^  as  Hamburg  was  during  that 
period  at  peace  with  Frances  and  upon  the  question  of  respon-^ 
sibility  the  Court  was  of  opinion,  that  under  the  doubtful  cir- 
cumstances in  which  the  St^  Eustatius  cases  were  involved,  and 
under  the  pressure  of  imporunt  concerns,  which  necessarily  oc- 
cupied the  commanders,  they  had  not  exceeded  the  discretion 
which  the  nature  of  their  command  sanctioned*  In  the  English 
maritime  jurisprudence,  the  A*  Eustatius  cases  form  an  import^ 
ant  chapter.    Many  millions  of  property  were  involved  in  them* 

The  Hamburg  ship  Hendrick  &f  Maria^  waa^captured  by  the 
English  by  misukct  as  a  Du$ch  vessel,  and  afterwurda  recaptur* 
ed  by  the  French^  in  whose  possession  she  was  lost*  The  Lords 
of  Appeal  decided :  That  as  die  English  capture  w^  made  up- 
on msuffieient  grounds,  the  owxkers  were  entitled  to  one  fourth 
restitution,  as  the  French  privateer  in  the.  lawful  possessioti  of 
the  vessel,  as  a  prizft  taken  from  the  enemy^  could  not  be  l^ld 
responsible  for  the  accident,  (o). 

The  American  ship  Betstf^  Murphy  master,  was  taken  by  die 
English  at  the  capture  of  Guadaloupe^  for  an  alleged  breach  of 
blockade  declared,  and  was  afterwards  retake  by  the  French^ 
together  with  that  Island,  and  condemned.  As  the  Lords  of 
Appeal  subsequendy  decided  that  no  legal  blockade  had  (listed, 

r 
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a  claim  was  brought  in  England  ior  restitution.  But  as  the  ves- 
sel had  sailed  to  (yuadaloupe  at  a  time  when  the  island  was  al^ 
readjr  threatened  hy  the  English  ;  and  the  decision  upon  the 
question  of  blockade^  as  Sir  Wnu  Scott  remarked^  depended  up- 
on a  greater  nicety  of  legal  discrimination,  than  could  be  re* 
quired  from  military  persons,  engaged  in  the  command  of  an 
arduous  enterprise,  the  captors  wore  acquitted  of  all  dama- 
ges, {p) 

The  ship  Swanna^  Smith  master,  was  taken  by  his  Britan* 
nick  majesty's  ship  the  ^ra&,  and  had  been  upset  and  lost  under 
the  management  of  the  prize-master,  owing  to  his  asserted  mis- 
conduct. Seven  years  after  this  event,  the  owners  of  the  ship 
claimed  indemnitv  from  the  master  of  the  Arab.  But  the 
Judge  remarked :  *^  It  would  impose  a  most  unjust  burden  6n 
Captain  Capel^  at  this  distance  of  time,  to  call  upon  him  to  an- 
swer to .  a  charge  of  such  minuteness  as  that  which  is  stated, 
when  his  officers  and  crew  are  all  dispersed,  and  the  material 
point  of  the  inquiry  is  not  suggested  to  have  passed  under  his 
own  immediate  knowledge  or  observation;"  and  the  daim  wait 
dismissed,  (g} 

The  Tunisian  ship  Karasan,  Teusef  master,  was  taken  by 
the  English^  and  earned  into  Sardtma,  A  monition  issued  to 
bring  the  proceeds  of  ship  and  cargo  into  Court.  One  of  the 
part  owners  of  the  privateer,  produced  a  release  from  the  cap- 
tain of  the  captured  vessel,  under  a  full  ppwer  from  the  owners 
of  the  cargo,  that  he  had  settled  with  the  claimants  according 
to  the  proportion  of  his  interest,  and  that  he  had  actually  paid 
5020  dollars  for  such  release,  and  prayed  that  the  monition 
might  be  superceded  as  to  him.  Sir  Wm»  Scott ^  according  to 
English  Law  (differing  from  the  opinion  of  Bynkershoeck)  held, 
ah  the  owners  of  a  privateer  liable  respectively  for  the  total 
amount,  and  with  regard  to  the  release  remarked :    *^  The  fo< 

{p)  JRobin89n9  1-^93. 
(9)  J?o6*9MOfi,  6—53. 
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reigner  who  executed  this  release,  was  probably  igncyrant  of 
this  eztensive  im>tection  which  the  law  has  given  him.  He  has 
a  right  to  call  upon  them  a//,  not  only  for  reparation,  but  also 
for  all  the  information  in  their  possession*  It  is  sadd,  that  the 
information  which  can  be  derived  from  the  answers  of  this  per- 
son, as  a  party  to  the  suit,  may  be  obtained  from  him  as  a  wit- 
ness—-Undoubtedly  it  migl^  if  the  Court  could  dismiss  him 
from  all  further  observance  of  justice,  and  render  him  a  person 
wholly  uninterested,  but  that  is  more  ,than  I  think  myself  au- 
thorized to  do."  (r) 

*rhe  ship  Der  Mohr  of  JJtona^  Helmer  master,  was  taken  on 
a  voyage  from  Surinam  to  Altona^  by  two  English  frigates,  but 
was  lost  in  coming  through  the  Needles^  by  the  ignorance  and 
wilfulness  of  the  prize-master  put  on  board.  This  was  a  claim 
for  resHtution  in  vakie^  the  claimants  being  neutrab.    Sir  Wnu 

m 

Scott  remarked :  ^^  nothing  could  be  more  correct  and  meritori-* 
ous  than  the  conduct  of  the  captors ;  at  the  same  time  it  is  a' 
principle  too  clear  to  be  doubted,  and  toa  stubborn  to  be  bent, 
that  every  principal  is  civilly  answerable  for  the  conduct  of  bw 
agent.  The  original  seiiure  was  made  on  grounds  which  the 
Court  has  held  to  be  justifiable,  and  the  conduct  of  the  parties 
themselvesy  was  perfecdy  unexceptionable.  But  under  the  prin- 
ciple that  I  have  stated,  the  result  of  this  application  will  depend 
on  the  manner,  in  which  their  agent  conducted  himself,  if  the  loss 
is  immediately  attributable  to  him."  He  held  tliat  the  ship  was 
lost  by  the  misconduct  of  the  prize-master,  and  added  :  «^  It  is 
imdoubtedly  a  case  of  calamity,  mheranda  vel  hosti^  to  be  la- 
mented by  the  claimant  himself,  if  he  considers  himself  the  ene- 
my of  his  captors ;  but,  it  is  impossible  for  me  to  steer  clear 
of  the  rule  of  law,  that  a  principal  is  civilly  answerable  for  the 
conduct  of  his  agent.    I  am  under  the  necessity  of  pronoune- 

<r)  JMffNra,  ^393. 
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iBg  the  neutral  owner  enutled  to  his  property,  and  must  direct 
restitution  to  be  made  in  value  of  the  ship*''  («) 

The  Jndianer  of  Aliona^  HeUmcr  master,  was  taken  on.  a 
voyage  from  Bordeaux  to  St.  Thomas^  and  carried  into  MonS* 
serrat,  and  there  released*  The  captor  appealed.  The  ship 
was  appraised  at  £7O0O  st.  West-India  courarU^  but  sold  at 
£4760  St.  The  captor  afterwards«abandonedthe  appeal.  The 
claimant  insisted  upon  the  appraised  valuation ;  but  the  Engiiah 
lawyers  maintained  that  he  only  had  a  legal  remedy  against  the 
captor,  his  securities,  or  the  pardes  in  whose  hands  the  a^mount 
of  the  purchase  money  could  be  traced,  to  the  extent  of  the  sale 
at  Montserrat. 

In  the  case  of  the  £nterprize,  St»  Barbe  master,  to  which  we 
shall  advert  hereafter,  the  American  claimant  lost  by  the  fault  of 
ihe  English  captorsy  ^^11^33  st.  The  ship  was  released  in 
Barbadoes^  without  any  allowance  of  costs  and  damages.  The 
American  owner  retarded  his  claim,  and  obtdned  after  all  pos- 
sible difficulues,  £^750  st.  the  amount  of  freight  for  the  trans- 
portation of  soldiers  brought  to  Barbadoes^  whilst  his  ship  was 
a  prize  there—- as  an  indenmity  from  the  government,  ^a:  <Mpite 
gratiae. 

In  the  case  of  the.  T\vo  Susannas^  Braaren  master,  where 
the  cargo  which  was  sold  in  Livomo  during  the  prosecution  of 
the  claim,  had  been  restored  on  further  proof.  Sir  Wm.  Scotf 
said :  *^  The  Court  is  very  desirous  that  full  justice  should  be 
done  to  the  claimants,  but  the  cargo  is  not  equal  to  it ;  there  is 
no  question  about  the  seizure ;  that  is  justified  by  the  order  for 
further  proof:  The  questipn  is  then,  whether  the  captors  have 
acted  so  irregularly,  as  to  make  themselves  liable  ?"  As  he  was 
of  opinion,  that  the  captors  had  conduaed  themselves  with  fair 
intentions,  he  acquitted  them  of  all  damages. 

(0  K^binam,  3— 1S9. 
(I)  HMuw,  2—132. 
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Tht  cargoes  of  the  Maria^  Tortz  master,  and  tlie  Frotiw  Jo^ 
Aonna,  l)ad  been  deposited  in  warehouses  by  order  of  the  Ad- 
Diiraky.  They  had  been  stolen  from  thence,  and  a  claim  for 
the  loss  was  insdtuted  against  the  captors,  upon  the  principle  of 
die  responsibility  of  common  carriers,  inn-leepers^  &c  Sir  Wm* 
Scott  observed :  ^  I  am  disposed  to  tliink  that  the  capcor  is  not 
responsible  for  a  loss  happening  to  goods,  whilst  they  were  un- 
der the  custody  of  the  law. — If  the  captor  has  used  due  dili- 
gence,  he  is  exonerated ;  it  is  necessary  to  shew  negligence  on 
his  part,  in  order  to  fix  a  responsibility  upon  him."  {u) 

The  Huldah^  Mills  master,  was  one  of  several  vessels  con- 
demned in  St.  Domingo^  by  a  Court  of  incompetent  authority ; 
and  the  claimants  now  proceeded  in  the  Court  of  Admiralty 
against  the  captors,  after  the  lapse  of  a  year  and  nine  months. 
Sir  Wm.  Svott  observed :  *^  It  may  be  proper  to  hold,  that 
there  must  exist  a  time  fixed  and  definite,  by  which  the  partjr 
can  be  said,  to  be  legally  barred  from  calling  on  the  captor,  to 
proceed  to  adjudication  ;  butt  I  knov^  of  no  prescribed  limita- 
tion against  the  admission  of  a  claiiii,  nor  of  any  other  means, 
by  which  the  captor  can  protect  himself,  but  by  appl3ang  to  a 
court  of  competent  jurisdiction*  If  he  neglects  to  apply  to  any 
tribunal,  he  would  be  guilty  of  a  great  misdemeanor;  if  through 
misapprehension  he  applies  to  an  improper  tribunal,  though  he 
may  defend  himself  against  the  charge  of  a  misdemeanor,  he 
cannot  protect  himself  against  the  call  of  the  claimant^  to  pro- 
ceed to  adjudication  before  a  competent  tribunal." 

The  Swedish  ship  Carolina^  Nordquist  master,  in  Italy ^  had 
been  put  in  requisition  for  the  transport  of  French  troops  to 
Egypt ;  and  on  her  return  firom  Alexandria  in  ballast,  after  a 
permission  of  the  English  Admiral  o£f  that  station,  for  all  legal- 
ly employed  neutrals  to  departf  she  was  captured  by  the  Eng" 
Hsh^  and  lost  in  the  possession  of  the  captors.    Sir  Wm.  Scott^ 

(tt)  J?o6fnfon,  4—353. 
(v)  £«Miiiofi,  a-^^9. 
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refused  to  give  damages  against  the  captors,  because,  as  he  re- 
marked, he  did  not  consider  the  ship  free  from  all  taint,  arising 
out  of  the  preceding  transaction ;  and  to  order  the  restoration 
of  certain  biUs  of  exchange  on  the  French  government  for  the 
freight.  He  considered  them /r^litim  laesas  Jidei^  and  observ- 
ed :  ^*  Is  there  a  principle  more  universal,  than  that  Courttt 
of  Justice  will  not  carry  into  effect  an  illegal  contract  I  Caa  it 
be  required,  that  the  Court  of  Admiralty  should  lend  its  add^ 
to  carry  into  effect  a  contract  which  is  in  direct  violation  of 
the  i^aw  af  Naiionsj  that  very  law  which  it  sits  to  adminis* 
ter  ?*•  (w) 

The  case  of  the  Washington^  Williamson  master,  turned  up- 
on the  interpretation  of  the  term  convenient  port ;  in  which  thtt 
captured  suggested,  that  Jersey  was  a  place  not  fit  for  the  re«- 
ception  of  vessels  of  her  burden ;  and  claimed  damages  for  los^ 
ses  sustained ;  and  determined  by  the  Court,  that  this  was  a 
case  of  damages,  {x) 

The  Russian  ship  Maria  Pawlowna^  Hemmer  master,  had 
been  voluntarily  restored  by  the  capti^rs,  and  departed  without 
reservation  of  any  question,  and  now  brought  his  claim  for 
costs  and  damages.  Sir  Wm.  Scott ^  the  15th  January^  1806, 
observed :  ^^  If  there  had  been  any  intention  to  prosecute  a  de- 
mand for  damages  arising  from  the  seizure,  the  offsr  should 
have  been  accepted,  svb  modo  ;  instead  of  that,  the  restituti<m 
was  accepted  in  the  manner  in  which  it  was  proposed,  and  as 
such  must  be  expected  to  include  an  act  of  amnesty  on  both 
sides.  It  is  not  for  the  parties  then  to  come  before  the  Court, 
after  all  ^he  papers  have  been  withdrawn,  and  charge  the  cap- 
tors with  an  unjustifiable  seizure,  when  they  have  in  conse- 
*  quence  of  the  restitution,  lost  the  opportunity  of  defending 
themselves.  The  claimant  must  take  the  inconvenience, 
the  convenience  of  restitution."  (tf) 

(w)  Robinwn,  4...363. 
(x)  JRoMriMn,  6...275. 
(jf)  B^Ufumi,  6^.337. 
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The  ship  William^  Hastie  master^  waa  lost  in  going  into 
Guemseiff  owing  to  a  want  of  due  skill  in  the  prize-master,  who 
had  refused  to  take  a  pilot  on  board*  Such  was  the  report  of 
the  Trinity  masters,  who  attended  the  courty  and  therefore  the 
17th  of  I^ecemberf  1806,  Sir  Wm.  Scott  decreed  restitution  in 
value.  On  the  extent  of  the  care  and  diligence  required  of  the 
captors,  he  remarked  :  ^*  It  is  said  that  captors  are  answerable 
only  for  such  care  as  they  would  take  of  their  own  property* 
This,  I  think,  is  not  a  just  criterion  in  such  a  case ;  for  a  man 
may  with  respect  to  his  own  property,  encounter  risks  from 
views  of  a  particular  advantage,  or  from  a  natural  disposition  of 
rashness,  which  would  be  entnrely  unjustifiable  with  regard  to 
the  custody  of  the  goods  of  another  person,  which  have  come 
to  hb  hands  by  an  act  of  force.  Where  property  is  confided  to 
the  care  of  a  particular  person,  by  one  who  is,  or  may  be  sup- 
posed to  be  acquainted  with  his  character,  the  care  which  he 
would  take  of  his  own  property,  might  indeed  be  considered  as 
a  reasonable  criterion.  But  in  cases  of  capture  there  is  no  con- 
fidence reposed,  nor  any  voluntary  election  of  the  person  in 
whose  care  the  property  is  left.  It  is  a  compulsory  act,  ofjus^ 
tyiable  forccf  but  still  of  such  force  as  removes  from  the  owner, 
any  responsibility  for  the  imprudent  or  incautious  conduct  of 
the  prize-master.  It  is  not  enough,  therefore,  that  a  person  in 
that  situation  uses  as  much  caution  as  he  would  use  about  his 
own  affairs.  The  law  requires  that  there  should  be  no  defici- 
ency of  due  diligence***  (z) 

In  the  chapter  treating  of  the  duties  of  the  master,  we  have 
remarked  upon  the  danger  of  resistance  on  the  part  of  neutrals. 
That  the  resistance  of  a  convoy,  leads  to  the  condemnation  of 
all  the  vessels  under  the  protection  of  the  convoy,  was  decided 
'  in  the  case  of  the  Maria^  tauUen  master,  (a)  In  the  Petersburg 
treaty  of  1801  it  is  now  stipulated  that  ^^only  national  v^sseb 

{%)  R^tnntwit  6^19- 
(a)  mdem,  l**«-340. 
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and  not  private  armed  vesseb,  have  the  right  of  visitation  and 
search  of  vessels  under  convoy«  (b) 

In  the  case  of  the  Swedish  convoy,  several  ships  belonging  to 
the  subjects  of  other  countries,  were  taken  under  the  same  con^ 
voy.  Of  some  belonging  to  the  Ham  Towns  it  was  contended^ 
that  as  they  belong  not  to  Swedes^  that  they  were  not  involved 
in  the  penalties  of  Swedish  resistance,  &c.  But  Sit  Wnu  Scoti 
in  the  case  of  the  Elsabe^  Maas,  (e)  observed  :  *'  I  am  of  opinion 
that  this  defence  cannot  be  set  up  with  effect,  since  in  the  only 
charter  party  which  has  been  produced,  .there  is  an  express  sti^ 
pulation  that  the  ship  should  proceed  under  convoy.  But  I  will 
take  the  case  on  a  supposition  that  there  waj  no  such  engage- 
ment. The  master  associates  himself  with  a  convoy,  the  in- 
structions of  which  he  must  be  supposed  to  know:  He  puts  the 
goods  under  unlawful  protection,  and  it  must  be  presumed*  that 
this  is  done  with  due  authority  from  the  owners*  and  for  their 
benefit.  It  is  not  the  case  of  an  unforeseen  emergency,  happen- 
ing to  the  ship  at  sea,  where  the  fact  itself  shows  the  owners  to 
be  ignorant  and  innocent,  where  the  Court  has  held  they  shaft 
not  be  bound  by  the  mere  principle  of  law,  which  imposes  on 
the  employer  a  responsibility  for  the  acts  of  his 'agent.'* 

In  the  case  of  the  St.  Juan  Baptista  and  La  Furissima  Con' 
eeption^  which  vessels  had  sailed  prior  to  hostilities,  and  at  the 
time  of  seizure  were  ignorant  of  the  war ;  Sir  Wm.  Scott^  under 
the  circumstances  of  the  case,  observed  :  {d)  ^The  captured  as- 
serted that  they  had  taken  the  English  ships  for  Barbary  crui- 
zers,  and  therefore  refused  them  permission  to  come  on  board. 
The  whole  of  this  proceeding  is  as  different  as  possible  from  a 
case  of  criminal  resistance  to  a  lawful  cruizer ;  since  there  is  no 
reason  to  suppose,  that  the  vessels  knew,  either  that  the  assail- 
ants were  commissioned  cruizers,  or  that  they  themselves  had 
any  neutral  duties  to  discharge.  Nothing  more  passed,  than  that 

(i)  Browne's  Law  of  the  Admirtlty,  Yd.  L  54 
(e)  JRobimon,  5..~173. 
'    (J)  Robins^  5—^. 
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this  request  to  comeon  board  was  refused.  There  was  no  refusal 
of  papers,  since  it  does  not  appear  that  they  were  ever  deman- 
ded.    The  boats  instead  of  pursuing  their  inquiries  further,  re- 

r 

turned  to  their  ship,  and  then  the  Spanish  vessels  certainly  in- 
dicated a  disposition  to  escape.  On  a  supposition  that  these  vi- 
$itant8  were  piratical  cruizers,  there  was  nothing  else  to  be 
done.  Even  if  they  were  known  to  be  commissioned  cruizers^ 
I  am  not  aware  that  a  mere  attempt  to  escape,  before  any  pos- 
session assumed,  has  ever  been  held  to  draw  with  it  the  conse- 
quences of  condemnation.  Considerable  stress  has  been  laid  upon 
what  passed  in  conversation^  with  the  Spanish  masters.  It  is 
said  ^^  that  they  expressed  themselves  apprehensive  of  a  war 
with  Spain^  if  Great  Britain  was  at  war  with  France  and 
HoUand^'^  and  therefore  it  is  inferred,  that  they  had  determin- 
<d  to  escape,  and  under  a  conviction,  that  these  cruizers  were 
British  privateers,  acting  under  a  regular  commission  of  war. 
I  cannot  say  that  it  appears  to  me  unnatural,  that  they  might 
suspect  the  truth  of  what  was  tnld  to  them  of  this  country  beinff 
at  war  with  France  and  Holland^  and  not  with  Spain*  But  what 
would  be  the  consequence  of  such  an  act,  not  that  they  were 
guilty  of  any  violation  of  neutrality  in  this  attempt.  To  support 
that  imputation,  they  must  have  had  reason  to  suppose  them- 
aelves  neutralsf  and  not  enemies.  Therefore  in  either  point  of 
view,  whether  we  suppose  them  to  have  acted  from  the  original 
suspicion  of  the  persons  being  pirates ;  or  resort  to  their  suspi- 
don  of  a  war  with  Spain^  in  either  case,  if  the  acts  of  resistance 
had  been  much  stronger,  than  they  appear  to  have  been  in  the 
conduct  of  these  parties,  they  would  have  been  acts  of  innocent 
misapprehension  only.  I  am  therefore  of  opinion  that  the  cap- 
tors have  not  sustained  their  charge." 

Of  sea  territory  we  conceive  three  kinds  : 

1.  The  stretch  of  sea  bordering  upon  the  shore,  within  the 
|«ach  of  cannon  shot  from  the  shore. 

It  becomes  then  a  question,  where  the  shore  ends  ?  Whether 
at  the  oaicr  grounds,  or  at  the  outermost  extremity  of  the  strand. 
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to  which  a  cannon  may  be  transported,  and  from  whtoce  the 
terror  armarum  may  be  made  effectual.  We  conceive  that  the 
strands  which  can  only  be  traversed  with  cannon  at  a  period  of 
the  ebb,  are  diviaii  imperii  between  the  sea  and  main  land  ;  that 
therefore  a  capture  occurring  during  ebb  tide  is  to  be  decided 
differently  from  a  capture  in  flood  tide ;  and  we  hold  this  opin- 
ion founded  in  the  nature  of  the  case,  as  strongly  as  in  the  deci* 
sion  of  Sir  Wm.  Scott  in  ttie  case  of  the  Twee  Gebroeders^  North* 
hoity  master,  (e) 

2.  The  gulph  or  stretch  of  sea  between  adjacent  islands*  The 
English  have  strongly  contended  for,  and  maintained  the  neu- 
trality of  this  description  of  sea  territory,  as  neutrals*  If  the 
Baltic  were  not  a  mare  clausum^  in  this  view  the  subject  would 
be  of  great  importance  to  Denmq^km 

These  stretches  of  sea 'are  called  by  the  English  the  King^o 
Chambers ;  for  instance,  the  extent  between  Notthforeland  to 
Southforelandy  between  Lands^end  and  Milford.  On  the  12th 
of  March,  1765,  the  Swedish  ships  St.  Andrew  and  St.  John 
were  taken  near  Blystard  by  a  Brandenburg  privateer.  They 
claimed  the  protection  of  the  king's  chambers.  Sir  Leoline  Jenr 
kins^  to  whom  the  case  was  referred  by  his  Majesty's  order  in 
council,  conceived  *^  That  there  was  proof  made  of  an  affront, 
and  a  violence  done  to  one  of  his  Majesty's  chambers,  where,  as 
he  remarked,  by  the  law,  all  merchantmen  are  in  safeguard,  and 
all  hostilities  whatsoever  are  to  cease,  and  all  parties,  though  in 
enmity  with  one  another,  are  equally  to  pay  a  reverence  to,  and 
enjoy  the  benefit  of  his  majesty's  protection  ;  and  therefore  that 
his  majesty  had  an  undoubted  right  to  punish  the  commander 
of  said  privateer.''  (J) 

As  the  English  in  their  contentions  with  ^America^  assume  t» 
act  upon  principles  of  reciprocity ;  there  is  no  subject,  connect- 

(/)  life  of  mr  Le9Une  Jenkin$»  Vol.  D.  p.  7S2.  Tids  slso  Mimdbusk,  lit 
VoL48. 
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ed  with  a  maritime  war  ia  which  England  may  be  interested, 
of  which  a  clear  understanding  is  so  imporuni;  to  neutrals,  as  the 
extension  and  boundary  of  their  neutral  sea-terriiory.  It  might 
be  worth  the  labour  to  procure  the  execution  of  special  sea* 
charts,  in  which  the  limits  of  sea-territory  at  the  mouth  of  rivers 
and  inlets,  might  be  accurately  laid  down. 

About  a  mile,  or  one  and  a  half  mile  from  Shellhom,  and 
above  two  miles  from  the  Oldenburg'  coast  by  the  Jahde^  seven 
ships  of  the  value  of  at  least  half  a  million  of  dollars,  making  for 
the  continent  with  English  cargoes  and  under  English  convoy, 
were  taken  by  a  company  of  Danish  privateers.  Wiih  two  oC 
these  vessek  the  Danes  made  for  Eciwarden  in  Oldenburg^ 
where,  although  the  Jahde  is  more  a  gulph  than  a  stream,  and 
the  Oldenburg  coast  does  not  extend  to  both  sides  of  the  Jahde^ 
nor  even  to  the  place  of  capture,  yet  it  was  contended  on  the  part 
of  Oldenburgh^  that  they  were  taken  within  Oldenburg  waters^ 
The  prizes  were  unladen,  and  the  English  found  means  to  carry 
off  the  vessels,  and  subsequently  the  cargoes  that  were  unladen. 
The  Prize  Court  at  Flensberg  conceived  there  was  no  violation 
of  Oldenburg  sea-territory,  and  condemned  the  vessels.  Though 
these  prizes  are  to  be  considered  among  the  most  justifiable 
which  can  be  made  under  the  law  of  nations,  and  the  laws  of 
war,  yet  until  this  period,  no  execution  of  the  judgment  has 
been  attempted,  because  during  tiie  time  that  Oldenburg  was 
under  French  control,  it  was  uncertain  among  the  authori- 
ries  at  Paris,  who  was  tp  enforce  these  judgments  against  the 
owners  of  the  cargo^  &c.   , 

3.  The  sea-territory  at  the  embouchure,  or  the  mouth  of  riv- 
ers.* 

A  river,  says  Stypmann^  (g)  is  the  flow  of  the  water  in  a  bed 
between  opposite  banks.  How  far  does  a  river  extend  ?  To 
where  the  points  of  the  coast  project  no  further ;  where  the  river 

*  Where  the  riTer  disembogiief . 
(ir)  De  jure  inaritimo..-.piige  235. 
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enters  the  opbn  space  to  which  the  sea  flpvs*  fSir  Wnu  Scott. J> 
(h)  ^^  There  may  be  shoals  and  sands  beyond  ;"  he  adds,  ^'  and 
buoys  may  be  placed,  and  they  may  be  distinguished  from  the 
sea  at  low  water.  But  what  are  these  when  the  tide  flowf  up^ 
or  at  half  tide,  one  way  or  the  other  i  undistiaguishably  part  of 
the  ocean,  undique  PontusJ^'^To  us,  the  sea-territory  of  a  river 
(both  banks  of  which  are  the  domsun  of  one  master)  seems  rather 
to  extend  as  far  as  the  bed  of  the  river,  and  as  far  aa»  ships  may 
not  venture  out  of  the  bed  of  such  river. 

When  buoys  are  placed,  though  they  may  be  no  proofs  of  ter- 
^  ritory,  yet  they  indicate  at  least  that  Ui^  authority  which  has  so 
placed  them,  intended  in  time  of  peace  to  warn  persons  against 
the  peril  of  the  elements,  and  there  is  no  ground  to  presume 
against  their  being  authorized  so  to  place  them,  against  the  mor 
testations  of  war.  Sir  Wnu  Scott,  in  the  above  opinion,  is  far 
from  asserting  the  contrary,  as  he  adds :  <^  I  will  not  venture  to  ] 
lay  down  any  thing  more  positively  on  this  matter,  than  that  the 
nature  of  such  sea-passages  must  be  held  to  be  divisi  imperii^ 
between  the  obean  and  the  main  land ;  and  when  the  sea  flows 
.for  navigation,  they  should  rather  seem  to  belong  to  the  former 
than  the  latter."  As  soon  as  there  is  no  navigation  without  the 
river  bed,  or  such  river  bed  laj^  between  beacons  and  buoys» 
such  seems  to  us  to  be  the  safest  criterion,  to  settle  the  com* 
mencement  of  a  river  as  respects  the  sea-territory* 

Within  the  neutral  sea-territory,  neutrab  alone  exercise  their 
jurisdiction^  and  the  Courts  of  belligerents,  upon  the  claim  Kji 
neutrals,  are  bound  to  refer  cases  occurring  withm  such  teiri« 
tory  to  the  neutraL 

This  is  a  point  extremely  delicate  in  maritime  law.  Hither* 
to,  claims  of  this  nature  were  made  very  relucuntly,  because 
the  power.originating  such  daimliad  to  apprehend  in  case  of  its 
fsulure,  a  claim  for  redress  agsunst  them  on  the  part  of  the  par- 
ties sustaining  the  injury.    In  the  case  of  the  Amerigan  ship  the 
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Anty  Parrot  master^  and  upon  other  occaaion^  we  have  experien* 
ced  the  peculiar  difficultfea  attendant  on  such  claims. 

It  admits  of  no  doubt,  that  a  privateer  may  make  captures  in 
the  waters  of  his  own  country,  even  on  the  stations  of  national 
vessek  of  war ;  because  the  reverse  would  frustrate  the  ob> 
jccts  of  the  war ;  but  the  question  is  very  different,  whether 
the  affianced  vessels  of  war  may  select  station?  within  the  sea- 
temtory  of  their  allies,  and  undertake  to  capture  within  such  ter- 
ritory. We  are  of  opinion,  that  it  cannot  be  tolerated,  and  that 
cognizance  of  the  cases  of  accidental  capture  within  the  territo* 
ry  of  such  ally,  belongs  properly  to,  and  is  to  be  decided  accor- 
ding to  the  laws  of  the  party  within  whose  territory  snch  cap* 
lure  occurred ;  because  the  one  ally  is  not  justified  in  disturbing 
the  intercourse  which,  the  other  may  have  with  nations  with 
whom  the  captor  may  be  at  war,  while  the  ally  is  at  peace.  This 
subject  has  often  been  litigated  between  France  and  Denmark^ 
and  the  cognizance  of  such  captures  at, last  conclusively  conce- 
ded to  Denmark. 

In  the  case  of  the  ship  Harper^  it  became  a  serious  discus- 
sion, whether  the  extent  of  territory  with  regard  to  the  Eyder^ 
was  to  be  admeasured  from  the  grass-sod^  or  from  the  outermost 
extent  of  the  strand.  The  vessel  in  question,  taketi  by  the 
French  before  die  Eyder^  and  carried  into  Friedefichatadt^  was 
liberated  upon  this  question. 

.  The  American  ship  Anna^  La  Porte  master,  taken  by  an  Eng' 
Uih  privateer  near  the  mouth  of  the  river  Mieaiseifpi^  within 
view  of  a  protected  post,  was  reclaimed  by  the  direction  of  the 
American  government.  Sir  Win.  Scott  observed :  *^We  all  know 
that  the  rule  of  law  on  this  subject  is  terrae  dominium  finitur 
uKfinitur  armontnt  vis^  and  since  the  introduction  of  fire  arms, 
the  distance  has  usually  been  recognized  to  be  about  three  miles 
from  the  shore.     But  here  arises  the  question  as  to  what  is  to 

be  deemed  the  shore,  since  there  are  a  number  of  little-  mud 

.  "  "  * 

islands  composed  of  earth  and  trees  drifted  down  by  the  river, 


I 


420  LEGAL  RELATIONS  AND  Book  iK 

which  form  a  kind  of  portico  to  the  main  land.  It  is  contended 
that  these  are  not  to  be  considered  as  any  part  of  the  territory 
of  America^  that  they  are  a  sort  of  *^  no  marCs  land^  not  of  con- 
sistency enough  to  support  the  purposes  of  life,  uninhabited, 
and  resorted  to  only  for  shooting  and  taking  bird's  nests.  It  is 
argued  that  the  line  of  territory  is  to  be  taken  only  from  the  Ba* 
fiscy  which  is  a  fort  raised  on  made  land,  by  the  former  SpQnish 
possessor.  I  am  of  a  different  opinion ;  I  think  that  the  protec- 
tion of  territory  is  to  be  reckoned  from  these  islands ;  and  that 
they  are  the  natural  appendages  of  the  coast  on  which  they  bor- 
der, and  from  which  indeed  they  are  formed.  Their  elements 
are  derived  immediately  from  the  territory,  and  on  the  principle 
of  alluvium  and  increment.  Consider  what  the  consequence 
would  be  if  lands  of  this  description  were  not  considered  as  ap- 
pendant to  the  main  land^  and  as  comprised  within  the  bounds 
of  territory.  Thb  is  sufficient  to  shew  the  fallacy  of  any  argu- 
ments advanced  to  prove,  that  these  islands  are  not  to  be  consi- 
dered as  part  of  the  territory  of  America.  Whether  they  are 
composed  of  earth  or  solid  rocky  will  not  vary  the  right  of  do« 
minion,  which' does  not  depend  upon  the  texture  of  the  soil.'*  In 
the  progress  of  his  opinion,  he  assented  to  the  doctrine  of  Byn^ 
icrschoek^thzt  if  a  cniizer  which  had  before  acted  entirely  unex- 
ceptionable, (that  is9  not  sheltered  himself  in  the  mouths  of  a  ri- 
ver for  the  purposes  of  capture)  had  summoned  a  vessel  to  sub- 
mit to  examination  and  search,  and  that  vessel  had  fled  to  places 
like  these  entirely  uninhabited,  and  thatcruizer  had  without  in- 
jury or  annoyance  to  any  person  whatever,  quietly  taken  posses- 
sion of  his  prey,  it  could  not  on  this  accbunt  only  be  held  an 
illegal  capture.  And  he  condemned  the  captors  in  damages  and 
costs  because  they  had  taken  their  station  in  the  JUississffipi.  (i) 
The  Frouw  Anna  Catharina  'was  captured  by  an  English  pri- 
vateer, near  to  the  island  of  SU  Michael^  in  Portugal  s  and  a 
claim  of  territory  was  interposed  by  the  Portuguese  consul*  Sir 

(f)  Robinwnt  5—385. 
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Wuu  Seott  observed  :  **  The  saoctity  of  a  claim  of  territory  is 
undoubtedly  very  high.  When  the  fact  is  established,  it  over* 
rules  every  other  consideration.  The  capture  is  done  away* 
The  property  must  be  restored,  notwithstanding  that  it  may 
actually  belong  to  the  enemy.  It  is  to  be  remembered,  how- 
ever, that  it  is  a  point  on  which  foreign  states  are  extremely  lia- 
ble to  be  misinformed  and  abused,  by  the  interested  representa^ 
tions  of  those^  who  are  anxious  to  catch  at  their  protection. 
The  claim  of  territory  is  to  be  taken,  therefore,  as  a  matter  atric^ 
H  juris^  and  to  be  made  out  by  clear  and  unimpeached  evi- 
dence. The  right  of  seizing  the  property  of  the  enemy,  is  a 
right  which  extends,  generally  speakings  urmersaUyf  wherever 
the  property  is  found.  The  protection  of  neutral  territory,  is 
an  exception  to  the  general  rule  only  ;  it  is  therefore  not  to  be 
considered  disrespectful  to  any  government,  that  the  fact  on 
which  such  claims  are  founded,  should  be  accurately  examin* 
cd.  If  the  fact  has  been,  that  the  privateer  had  made  this  cap- 
ture in  a  neutral  port,  or  whilst  lying  in  harbour,  as  was  done 
in  some  of  the  ports  in  the  north,  with  a  view  of  making  that 
harbour  an  habitual  station  for  captures*  I  should  have  concur- 
red in  reprobating  such  a  practice  in  the  strongest  terms ;  but, 
if  whilst  a  privateer  is  accidentally  lying  there,  she  sees  an  enemy 
approaching,  she  may  go  out  and  capture,  I  conceive^  without 
any  violation  of  the  peace  or  immunity  of  the  neutral  port*  pro* 
vided  that  is  done  beyond  the  limits  of  the  port.** 

As  the  proofs  in  the  above  case  did  ndt  support  this  view, 
and  the  claim  was  not  originally  instituted  and  supported  on 
the  suggestion  of  the  government  of  Portugal^  as  happened  in 
many  Danish  claims,  in  this  instance  the  claim  of  territory  was 
rejected,  (i) 

The  former  Spanish  ship  Purissima  Conception^  Ancres  mas- 
ter»  was  uken  close  into  the  Spanish  coasts  from  the  English 
hy  the  French^  on  Spanish  territory,  at  a  time  when  Spam  wa4 
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at  peace  with  England  ;  and  the  Court  of  ^Prize  at  Pariey  on 
czaminations  taken  before  the  govemour  of  Aig^siraSj  coDdenm- 
cd  her.  During  the  war  between  Spain  and  England^  she  was 
^recaptured  by  an  English  privateer,  and  a  claim  was  given  for 
restitudon  on  behalf  of  the  former  English  owners,  which  on 
die  13th  of  yune,  1805,  was  rejected,  because  the  privilege  ot 
territory,  as  was  said,  could  not  of  itself  insure  to  the  protection 
of  property,  unless  the  state  from  which  that  protection  is  due^ 
Steps  forward  to  assert  the  right ;  and  it  was  therefore  conced- 
ed, that  the  condemnation  of  the  Court  at  Paris^  divested  the 
'property  of  the  British  proprietor^  and  transferred  it  to  the  cap* 
tors.  (I) 

.  The  EHza^Ann,  and  two  other  American  ships  were  taken  in 
the  Bay  of  HanSe,  on  the  11th  of  August^  1812,  by  the  English^ 
which  the  Swedes  reclaimed  on  the  ground  of  a  violation  of  tei^ 
ritory.  Sir  Wm*  Scott  in  his  decision,  9th  of  il/arcA,  1813,  coi^ 
aidered  Hanoe  toads  as  a  British  possession  :  *^  The  mere  neigh* 
bourhood  of  Sweden^  could  not  alter  the  case.  When  two 
countries  are  separated  by  a  small  space,  it  does  not  follow, 
Aat  the  one  power  has  not  a  right  to  exercise  the  privileges  of 
war  within  such  space,  because  his  neighbour  may  be  incom* 
moded  by  iu'*  He  observed,  no  person  in  case  of  the  neutra* 
lity  of  Spain,  woidd  doubt  the  British  right  to  make  captures  in 
the  straits  of  Gihrakar;  and  as  he  moreover  denied  that  Swe» 
den  was  at  the  tinie  of  the  capture,  in  a  state  of  perfect  neutra^ 
lity,  he  rejected  the  claim,  {m) 

We  conclude  these  observations,  with  the  rule  which  PortaUs 
laid  down  in  the  decision  of  the  case  of  the  American  ship  La 
Perle^  Latimer  master*  "  The  rule  reserving  two  leagues 
(lieues)  extension  of  sea«territory,  implies  less  a  disposition  on 
the  part  of  the  sovereign  to  extend  his  territory,  dian  to  protect 
misfortune ;  and  a£Ford  her  a  place  of  refuge^  and  is  therefore 
to  be  considered  and  received  as  an  act  of  general  benefiu^  (n) 

(0  BoStntoTh  6-4r. 
(m)  Dodion,  1-^51. 
(n)  Bm^whi  1—87. 
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During  die  period  of  the  unfortunate  so  called  Cantinen^h 
VfMtem^  it  was  conceived  a  meritorious  thing  to  trade  with  the 
enemy.  General  opinion  effected  an  opposition  to  the  measures 
of  the  belligerents,  mightier  in  its  operations  than  the  secret 
tribumds  of  the  middle  centuries.  A  thousand  abuses  crept  ih- 
to  society,  and  itft  very  existence  became  endangered. 

The  proper  point  of  view  in  this  subject  should  never  be  lost 
sight  of«  With  an  eye  to  such  a  case,  Far^e/ observes  ;  ^^  When 
the  sovereign  or  ruler  of  the  state  declares  war  against  another 
sovereign,  it  is  understood  that  the  whole  nation  declares  wat 
against  another  nation :  for  the  sovereign  represents  the  nation^ 
and  acts  in  the  name  of.  the  whole  society ;  and  it  i&only  in  a  bo» 
dy  and  in  her  national  character,  that  one  nation  hai  to  do  with 
another.  Hence  these  two  nations  are  enemies ;  and  all  the  sub- 
jects of  the  one^  ase  enemies  to  all  the  subjects  of  the  other« 
In  this  particular,  customs  and  principles  are  in  accord."  (o) 

Sir  Wm.  ScoUy  in  the  case  of  the  Hoap^  observed :  Q»)    ^^  In 
the  maritime  jurisprudence  of  England^  there  exists  a  general 
rule,  by  which  all  trading  with  the  publick  enemy,  unless  with 
ib^  -permission  of  the  sovereign,  is  interdicted.   It  is^  not  a  priii« 
ciple  pecutiar  to  the  maritime  law  of  this  country ;  it  is  laid 
down  by  Byniershoti  as  an  universal  principle  of  law.-^£a?  na^ 
tura  belli  cammerda  inter  hosteaceaaare  non  eai  AMtanfyMtu 
^^amviM  nuUa  apecialia  aii  commerciorum  prohibition  ipao  tameit 
jure  belli  commercia  ease  vetUtt^  ipaa  indletionea  bellorum  aatia 
declarants  &c.     He  proceeds  to  observe,  that  the  interests  of 
trad^,  and  the  necessity  of  obtaining  certain  commodities,  have 
sometimes  so  far  overpowered  this  rule,  that  different  ^eciesof 
traffick  have  been  permitted /roti^e  re  au^j  aiibdiiorumque  suo^ 
rum>  c^^c  cenaent  principes.  {f)    This  appears  to  have  been  the 
Uw' oiHoUand*     Falin{r)  sutes  it  to  have  been  the  taw  of 

(0)  lib.  3.  cap.  5.  No.  70. 

0>)  Bobinion,  1^198. 
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Francet  and  from  the  case  of  the  Fortuna^  it  appears  to  have 
been  the  law  of  Spain*  {s)  Without  rashness,  it  may  therefore 
be  affirmed,  to  be  a  general  principle  of  law  in  most  of  the  coun- 
tries of  Europe.'^ 

^^  By  the  law  and  constitution  of  this  country^  the  sovereign 
alone  has  the  power  of  declaring  war  and  peace.     He  alone, 
therefore,  who  has  the  power  of  entirely  removing  the  state  of 
war,  has  the  power  of  removing  it  in  part,  by  permitting  .where 
he  sees  proper,  that  commercial  intercourse  which  is  a  partial 
sjaspension  of  war.     There  may  be  occasions^  on  which  such 
an  intercourse  may  be  highly  expedient*     But  it  is  not  lor  in- 
dividuals to  determine,  on  the  expediency  of  such  occasions, 
on  their  own  notions  of  commerce,  and  possibly  on  grounds  of 
private  advantage,  not  very  reconcilable  with   the  interests  of 
the  state.     It  is  fof  the  state  alone  on  more  enlarged  views  of 
policy,  and  of  all  circumstances  which  may  be  connected  with 
such  an  intercourse,  to  determine  when  it  shall  b£  permittedf 
and  under  what  regulations.    In  my  opinion  no  principle  ought 
to  be  held  more  sacred,  than  that  this  intercourse  cannot  subsbt 
on  any  other  footing,  than  that  of  the  direct  permission  of  the 
state.    Who  can  be  insensible  to  the  consequences  that  mig^t 
follow,  if  every  person  in  time  of  war  had  a  right  to  carry  oa 
a  commercial  intercourse  with  the  enemy,  and  under  colour  of 
that,  had  the  means  of  carrying  on  any  other  species  of  inter- 
course he  might  think  fit  ?     The  inconvenience  to  the  publick 
might  be  extreme  ;  and  where  is  the  inconvenience  on  the  other 
sidcy  that  the  merchant  should  be  compelled,  in  such  a  situa^ 
tion  of  the  two  countries,  to  carry  on  his  trade  between  them 
(if  necessary)  under  the  eye  and  control  of  the  government,, 
charged  with  the  care  of  the  publick  safety  ?''  * 

*^  Another  principle  of  law  of  a  less  politick  nature,  but  equal* 
ly  general  in  its  reception^  and  direct  in  its  application,  forbids 
this  sort  of  communication^  as  fundamentally  inconsistent  with 
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the  relation  at  tliat  time  subsisting  between  the  two  countries; 
and  that  is  the  total  inability  to  sustain  any  contract  by  an  ap- 
peal to  the  tribunals  of  one  country,  on  the  part  of  the  subjects 
of  the  other.     In  the  law  of  almost  every  country,  the  charac« 
ter  of  alien  enemy  carries  with  it  a  disability  to  sue,  or  to  sus- 
tain in  the  language  of  the  civilians,  a  persona  standi  injudkto* 
The  peculiar  law  of  our  own  country,  applies  this  principle 
with   great  rigour.-"-The  same  principle  is  received  in  our 
Courts  of  the  law  of  nations ;  they  are  so  far  British  Courts, 
chat  no  man  can  sue  therein  who  is  a  subject  of  the  enemy,  un- 
less under  particular  circumstances,  that  pro  hac  vice  discharge 
him  from  the  character  of  an  enemy  i  such  as  his  coming  under 
a  flag  of  truce,  a  cartel^  a  pass,  or  some  other  act  of  publick 
nuthorityy  that  puts  him  in  the  king's  peace,  pro  hac  vice.   But 
otherwise,  he  is  totally  ex  lex ;  even  in  the  case  of  ransoms, 
which  were  contracts,  but  contracts  arising  ex  jure  heliiy  and 
tolerated  as  such,  the  enemy  was  not  permitted  to  sue  in  his 
own  propeir  person,  for  the  payment  of  the  ransom  bill ;  but 
die  payment  was  enforced  by  an  action  brought  by  the  impri- 
soned hostage,  in  the  courts  of  his  own  country,  for  the  reco^ 
very  of  his  freedom.    A  state  in  which  contracts  cannot  be  en- 
forced, tannot  be  a  state  of  legal  commerce*     If  the  parties' 
who  are  to  contract,  have  no  right  to  compel  the  perfomi:)nce 
of  the  contract,  nor  even  to  appear  in  a  court  of  justice  for  that 
purpose ;  can  there  be  a  stronger  proof,  that  the  law  imposes  a 
legal  inability  to  contract  ?    To  such  transactions  it  gives  no 
sanction ;  they  have  no  legal  existence ;  and  the  whole  of  such 
commerce  is  attempted  without  its  protection,  and  against  its 
authority.    Bynkershoek  (f)  expresses  himself  with  great  force 
upon  this  argument,  where  he  lays  down  that  the  legality  of 
commerce  and  the  mutual  use  of  courts  of  justice  are  insepa- 
lable :  he  says,  that  cases  of  commercCf  are   undisiinguishabla 
&om  cases  of  any  other  species,  in  this  respect*    St  hosti  semsl 

(i)  Lib.  1.  cap*  7. 
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permittaa  Mciipfies  exereere^  difficik  est  dutingwre  ex  fua  cau^ 
9a  oriantur^  nee  p^tere  animadoertere  iUam  dUHnctienem  vn^ 
qttam  usu  fuisse  servaiam.  Upon  these  and  ftimilar  groundst 
it  has  been  the  established  rule  of  the  hw  of  this  Court,  coo^ 
firmed  by  the  judgment  of  the  Supreme  Court,  that  a  trading 
with  the  enemy,  except  under  a  royal  licensei  su^ects  the  pro* 
perty  to  confiscation  ;  and,  the  most  eminent  persons  of  thq  law» 
sitting  in  the  Supreme  Courts,  have  uniformly  sustained  such 
judgments.^  Sir  Wm*  Scott  here  adduced  a  number  of  kgat 
decisions  in  support  of  this  opinion,  and  at  the  dose  remark*^ 
ed :  **  These  cases  prove,  that  the  ruk  has  been  rigidly  en-^ 
forced :— where  acts  of  Parliament  have,  on  dilierent  occasions^ 
been  made  to  rebx  the  navigation  law,  and  odxer  revenue  acts  | 
where. the  government  ha^  authoriacd  under  the  sanction  of  an^ 
act  of  parliament,  a  homeward  trade  from  the  enemy's  posses* 
sioQs,  but  has  not  specifieaMy  protected  an  outward  trade  to  the 
same,  though  intimately  connected  with  that  homeward  trade^' 
and  almost  necessary  to  its  existence ;  thai  it  has  been  enforced, 
where  strong  claims,  not  merely  of  convenience, 'but  abno^tof 
necessity,  excused  it  on  behalf  of  the  individual ;  that  it  haa 
been  enforced  where  cargoes  have  been  laden  before  the  war, 
bttt  where  the  parties  have  not  used  all  posstbk  diligence  tsi 
Qpuntermand  the  voyage,  after  the  first  notice  of  hostilities ; 
and  that  it  has  been  enforced  not  only  against  the  subjects-  o£ 
the  crowa,  but  likewiae  against  those  of  its  allies  ia  the  war^ 
upon  the  supposition  that  the  rule  was  founded  on  a  strong  and 
universal  principle,  which  allied  statea  in  war  had  a  right  to 
notice  and  apply  mutually  to  each  other*^  subjects.*'  Theso 
principles  he  applied  to  the  case  of  this  vessel,,  belonging  to 
merchant!^  of  Glascow,  who  had  shipped  goods  from  HolhtnJi 
being  an  enemy's  country,  after  having  made  implication  to  the 
commissioners  of  customs  at  Gtoscaw,  to  know  whether  hi# 
Majesty's  license  w^s  necessary  for  the  importation  of  the  par- 
ticular articles,  and  were  answered  under  the  opinion  of  the 
law  advisers  of  the  said  commissioners,  that  no  such  orders  of 


Chap.  3.  PAPERS,  IN  CAPTURE.  *%* 

council  mttt  necesdftry*— and  cottdemned  the  prbperty  in  ques-* 
tion*  It  Is  not  possible  to  speak  more  to  the  purpose  of  ihiii 
subject,  than  the^honourable  Judge  id  the  above  opinion.  To 
denounce  such  trade  under  capital  or  corporal  punishment,  is 
Improper  in  a  high  degree,  because  there  is  no  kind  of  relation 
between  the  offence  and  the  punishment ;  and  the  ^  human  heart 
hivolts  at  the  execution  of  it.— ^In  one  of  the  Courts  of  his  own 
country,  on  the  defence  of  one  privateer  for  the  capture  of  ano* 
fher,  the  author  took  occasion  to  remark  on  this  subject  >^ 
^.  After  every  war  a  period  arrives,  when  each  must  wish  that 
all  unnecessary  severity  had  not  been  observed.  The  most  am- 
pie  justice,  which  in  such  a  period  is  due  both  to  the  crown 
and  the  subject,  does  not  consist  in  the  punishment  tif  offences 
against  the  laws  of  war,  according  to  the  severest  interpretation 
of  such  laws )  but  in  anticipating  and  preventing  them.  That, 
however,  the  king  cannot  do  ;  it  is  alone  in  the  power  of  the  ci-< 
til  and  military  authorities  of  the  out-ports;  and  as  the  law  is 
so  terrible,  it  becomes  in  the  estimation  of  every  friend  of 
faumantty,  a  particular  duty,  by  information,  by  warning,  by 
entreaty  and  interference,  to  prevent  his  fellow-citizens  from 
hazarding  their  fives  and  property.  If  peace  should  ensue  io^ 
ndorrow,  if  peace  had  existed  in  the  country  an  hundred  years, 
Co  have  done  so,  can  never  be  a  subject  of  regret.  Therefore, 
in  this  particular,  and  in  the  situation  of  the  country,  it  is 
meritorious  in  every  subject,  even  though  not  standing  in  a  re- 
sponsible situation,  to  seek  by  flU  effectual  means,  to  direct  the 
attention  of  the  proper  authorities  to  the  abuses  of  the  funda-* 
mental  taWs  of  the  state/' 

In  the  case  of  the  ship  Abby^  captain  Murphy y  a  British  sub- 
ject  had  shipped  slaves  from  Africa  for  Demerara^  before  the 
declaration  of  hostilities  against  Holland,  while  Detnerara 
could  not  be  considered  as  the  colony  of  an  enemy ;  and  it  waS 
contended,  it  could  not  be  deeihed  a  trading  with  the  enemy, 
as  the  ship  had  sailed  before  the  breaking  out  of  hostilities  $ 
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and  that  at  the  suppoeed  time  of  arrival,  Demetata  had  become 
a  Bfiiish  settlement.  Of  the  intention  to  trade  with  the  eae* 
my,  Sir  Wm.  Scott  thua  observed :  ^^  I  conceive^  that  there 
must  be  an  act  of  trofing  to  the  enemy  country ^  as  well  as  ^tbe 
intention*  There  must  be,  if  I  may  so  speak,  a  legal  as  well  aa 
a  moral  illegality.  If  a  man  fires  a  gun  at  sea,  intendiDgta 
UU  an  Englishman^  which  would  be  legal  murder,  and  by  ac» 
cident  does  not  kill  an  Englishman^  but  an  enemy»  the  moral 
guilt  is  the  same,  but  the  legal  e£fect  is  different.  The  acci- 
dent has  turned  up  in  his  favour;  the  criminal  act  intended, 
has'  not  been  committed^  and  the  man  is  innocent  of  the  leg^ 
offence.  So»  if  the  intent  was  to  trade  with  an  enemy,  (which 
I  have  said,  cannot  be  ascribed  to  the  party  at  the  commence- 
ment  of  the  voyage,  when  hostilities  were  not  yet  declared,)  but 
at  the  time  of  carrying  the  design  into  effect,  the  person  is  be« 
cogie  not  an  enemy ;  the  intention  here  wants  the  corpus  delictL 
No  case  has  been  produced,  in  which  the  mere  intention  to 
trade  with  an  enemy's  country,  contradicted  by  the  fact  of  its 
not  being  the  enemy's  country,  has  enured  to  condemnation. 
Where  a  country  is  known  to  be  hostitey  the  commencement  of 
a  voyage  towards  that  country  may  be  a  sufficient  act  of  ille- 
gality ;  but  where  the  voyage  is  undertaken  withodt  that  know- 
ledge, the  subsequent  event  of  hostility  will  have  no  such  efiecU 
Ou  principle,  I  am  of  opinion,  that  the  party  is  free  from  the 
charge  of  illegal  trading."  (t/) 

In  the'  case  of  the  Nayade^  Mertz  master,  Sir  Wm,  Scott  ex- 
pressed himself  fully  on  the  illegality  of  trade  with  the  enemy^ 
on  the  part  of  merchants  of  an  ally  ia  the  war.  A  Prussian 
subject,  Mr.  Beljeiem^  resident  at  Lisbon^  had  made  shipments 
to  France  ox\  board  the  above  ship.  The  ship  was  captured  by 
the  English^  and  in  deciding  upon  the  case,  the  Judge  observ- 
ed :  ^^  It  may  be  necessary  to  consider  the  situation  in  which 
Portugal  then  stood.    The  relation  which  that  country  h^s 

(u)  Mobintonf  fi''^iS4k 
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borne  towafds  France  at  diflferent  periodsy  has  been  eztremdljr 
ambiguous.  At  first  there  was  a  wish  on  the  part  of  Portugal 
not  to  consider  herself  as  being  at  war  with  France;  and  if  a 
submissive  conduct,  and  a  disposition  not  to  resent  injuries^ 
aould  have  afforded  protection  against  the  violence  of  France^ 
sbe  might  have  escaped.  But  it  is  equally  notorious,  that  all 
these  concessions  were  made  without  success,  and  proved  utterly 
inefficacious  to  prevent  FottugtU  from  baing  implicated  in  a 
war  with  France.  In  cases  of  this  sort,  it  is  by  no  means  ne- 
cessary  that  both  countries  shall  declare  war.  If  France  was 
uowilling  to  accept  that  submission,  and  persisted  in  attacking 
P&rtugalt  it  was  sufficient.  But  it  is  contended,  that  this  Court 
is  not  competent  to  take  cognizance  of  the  fact  of  a  subjea  of 
an  allied  power,  trading  with  the  common  enemy.  I  am  of  opin* 
ion  that  the  case  of  the  Enigheid(v)  has  e£Fectually  disposed  of 
that  question.  On  the  part  of  Mr.  A—,  a  Dutch  merchant, 
who  was  engaged  in  that  transaction  as  a  partner  of  Mr.  Han' 
key^  it  was  in  that  case  contended,  that  we  had  no  right  to  in- 
flict forfeiture  on  a  subject  of  HoUantL  But  it  was  replied^  that 
it  was  no  particular  law  of  this  country  that  inflicted  such  a  pe- 
nalty, but  that  it  was  an  universal  opinion  of  the  law  of  na- 
tions ;  and  that  it  would  place  this  country  in  a  very  disadvan- 
tageoils  situation  indeed,  if  the  subjects  of  an  ally  in  war  might 
trade  with  the  enemy*  whilst  the  property  of  British  subjects  so 
employed,  was  subject  to  confiscation.  In  that  argument  some 
cases  rdattng  to  th^  German  states  are  adverted  to.  But  they 
stand  upon  a  very  diflferent  fooung  as  free  cities*  and  it  was 
understood  to  have  been  the  ancient  constitution  of  their  con- 
nexion with  the  empire,  that  they  were  not  precluded  from  tra- 
ding with  the  eneniies  of  the  empire.  On  these  considerations 
in  those  cases,  the  Lords  did  not  think  proper  to  press  the  prin- 
ciple upon  them.''     He  hereupon  condemned  the  property^  as 

(d)  Cited  in  BeUnMn,  1—310. 
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belonging  to  an  alfy  engaged  in  trade  with  the  common  ene- 
my, (it;) 

As  regards  the  freedom  of  the  Hansetowm^  which  are  consid* 
ered  as  an 'exception  to  the  general  rule,  not  to  be  permitted  to 
trade  with  the  common  enemy^  Professor  B^sch  has  been  its 
most  strenuous  advocate. 

Even  wheiie  Enfflish  subjects  are  jointly  interested  in  neutral 
houses,  the  share  of  such  subjects  in  shipments  made  to  an  ene-' 
my's  country 9  are  condemned.  So  decided  in  the  case  of  Mr. 
Simpson^  bjr  the  Lords  of  Appeal,  {x)  and  by  Sir  Wm.  Scott  lot 
tfie  case  of  the  Franklin^  Dunn  master.  (^) 

When  war  ensues,  a  vast  amount  of  property  is  necessarily 
in  jeopardy— We  have  heretofore  treated  of  property  arrested 
«t  the  commencement  of  a  war,  and  of  the  property  of  belHger^^ 
cbts,  captured  in  trade  with  the  enemy.  With  regard  to  the 
l^urchase  of  vessels  from  an  enemy,  also  heretofore  adverted  to^ 
we  would  subjoin  the  following : 

Count  Bentincij  lord  of  Kniephctusen^  had  purchased  the  Mt^^ 
fterva^  a  Dutch  vessel  of  war,  driven  into  Bergen  at  the  com* 
mencement  of  the  war ;  from  whence  she  was  Coming  under  th^ 
management  of  an  old  Dutch  master,  who  had  acquired  a  citi^ 
zenship  of  Kniephauaenj  without  ever  having*  been  there,  and 
was  captured  sailing  towards  the  *  Texel^  out  of  the  course  of 
Kniephauseru  Sir  Wm.  Scott f  in  his  decision  of  the  lith  of  Ju* 
gust  J  1B07,  observed,  that  until  a  superiour  Court  should  dedde 
otherwise,  he  should  always  hold  the  ptirchase  of  enemy  Tea- 
sels of  war,  which  had  been  driven  into  a  neutral  port  for  shel-* 
ter,  and  were  there  rendered  incapable  of  acting*  as  fnvalid,  and 
concluded :  **  My  judgment  is,  that  the  transacdon  of  this  pur-^ 
chase,  taking  it  to  hare  been  made,  has  been  conducted  in  m 
manner  that  cannot  be  considered  as  legaL** 

(w)  SoHnwn,  -1—251. 
{x)  Jiobiruon,  6— -1C7. 
Cy)  JioHnton,  6—138* 


Chap.  Z.  PAPERS,  IK  CAPTURE.  iSI 

The  cioe  of  th^  ship  F^lcan^  Alkffu  mavter,  was  llie  case  of 
an  English  vessel  condemned  in  a  French  consular  Court  at 
Leghorn^  and  sold  under  that  authority  to  an  American  ;  and  af- 
terwards redaimed  in  England  by  the  former  SriHeh  proprie« 
tcH*,  but  released  upon  proof,  that  she  bad  been  also  condemntd 
upon  a  rehearing,  in  the  nature  of  an  appeal,  in  Ac  ^  CeneeU  du 
PfUee^  Qt  Paru^*  confirming  the  original  sentence.  Sir  Wm* 
Scott  observed :  ^*  In  our  own  Courts  it  happens  imavoidably,  as 
to  ships  taken  in  the  East  JndieSj  thsit  long  before  the  case  comes 
10  adjudication^  the  property  may  have  passed  ta  other  haadw 
If  the  title  is  impeached  before  theaeotencc  takes  plnce^it  may: 
be  Titiatjed ;.  but  when  a  valid  sentence  cames,  it  must  be  con- 
sideredy.  as  operating  retractive^,  ao  as  to  rehabilitate  the  for^^ 
mar  title."  (z) 

In  the  case  of  the^ Pertuguese  Citade  de  Usioa^  QieivierammB^ 
ter,  it.  was  ascertained  from,  a  box  of  papers  which  were  fomd 
eoaccakd,  .that  the  ship  and  cargo  were  Spanish  psoperty,  and 
that  the.  PortugutBe  pass,  was  granted  withoot  the  oath  of  the 
propnetoff.  The  King's  adhrocate  mentioned  the  circamatance* 
IB  the  presence  of  the  Portugw^ee  consul^  as  worthy  the  conssd** 
etatioa  of  his  govenim«al,  who  remu'ked  thai  he  would  talm 
cace  that  line  obsorvatioBa  of  bia  MajeatySp  advocate  should  be 
teprcaented  to  his  governments     The  Aip  and  cargo  waa  conr 

domoed^(fi) 

lathe  tncaty  between  PortagaldaAEhgiandjiA  axlame  *^  firoe 
sbipi^  fses  goods  .**  In  the  cases  Nostra  Seignora  de  SasariOf 
and  the  I/ianai  Uniae^  1  Ida  of  November,.  ia06v  the  King's  adyof 
cata-  atamed  the  question,  whether  the  ptivilegeff  of  the  trcatjr 
eaacnded  to  ships  puaebosed  of  the  enemy  ?     And  in.  aauhse*< 

■ 

qyent  caae,.  the  Ptincfpe  Regentt^  where  it  waa  oooiendsd  m 
argoment,  tfaas  this  pninfi  bad  been  settled:,  the  Coisrt  cxpreasl^i 

(a)  HobintM,  6...359. 
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\  declared,  that  it  did  not  consider  the  question  to  have  been  deci" 
deJU  That  case  was  decided  entirely  on  the  facts*  (&), 
.  The  Prussian  ship  Flora^  Baptista  master,  had  assumed  the 
Portuguese  flag,  and  upon  an  order  for  further  proof,  was  ascer* 
tained  to  be  Pruasian  property.  The  claimant  in  this  case  as- 
serted his  right  to  the  cargo,  as  in  England  the  fate  of  the  car- 
go is  not  made  to  depend  upon  the  fate  of  the  ship.  This  was 
rejected,  however,  because  the  ship  and  cargo  belonged  to  the 
same  owner.  It  was  however  allowed  in  the  Poriuguene  cases 
of  the  Zephyr^  the  14th  of  April,  18079  because  in  that  case^ 
the  ship  and  cargp  was  not  the  property  of  the  same  owners* 

We  proceed  now  to  some  remarks  on  the  subject  of  properQr 
transferred  in  transitu^  in  contemplation  of  a  war^  on  the  part 
of  the  contracting  parties,  and  to  transfers  during  a  war,  by 
which  an  essential  alleviation  a^  respects  her  colonies,  may  ac* 
crue  to  the  belligerent.  Upon  the  first  point.  Sir  Wnu  Scoity  ia 
the  decision  of  the  case  of  the  ^an  Frederick,  Bloedorne  master^ 
touching  a  large  amount  of  property,  observed :  **"  This  is  not  a 
contract  made  in  time  of  war  ;  and  therefore  an  important  ques- 
tion is  raised,  whether  the  contemplation  of  war,  would  have 
the  same  effect  in  vitiating  these  contracts  as  actual  war*  It 
cannot  be  said  that  9^  engagements  in  the  proximity  of  war> 

^into  which  the  speculation  of  war  might  enter,  as  for  instancCf 
with  regard  to  the  price,  would  therefore  be  invalid*  The  con^ 
temptation  of  war  is  undoubtedly  to  be  taken  in  a  more  restrict- 
ed sense*  But  if  the  contemplation  of  war  leads  immedntely 
tQ  the  transfer,  and  becomes  the  foundation  of  a  contract,  thai 
would  not  otherwise  be  entered  into  on  the  part  of  the  seller ; 
and  this  is  known  to  be  so  done,  in  the  understanding  of  the  pur- 
chaser, though  on  his  part  there  may  be  other  convenient  mo- 
tives, such  a  contract  cannot  be  held  good,  on  the  same  prin- 
ciple that  applies  to  invalidate  a  transfer  in  tranaitu^  in  time  of 
actual  war.    The  motive  may  indeed  be  difficult  to  be  proved, 

(6)  J?oMiuon>  6..'.360. 
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i>ut  that  wOl  be  the  difficulty  of  paiticulai*  cases :  supposing  the 
fact  to  be  established,  that  it  is  a  sale  under  an  admitted  neces- 
sity, arising  from  a  certain  expectation  of  war ;  that  it  is  a  sale 
of  goods  not  in  the  possession  of  the  seller,  and  in  a  state  where 
Uiey  could  not,  during  war,  be  kgally  transferred,  on  account 
of  the  fraud  on  bdligerent  rights ;  I  cannot  but  think  that  the 
same  fraud  is  committed  figainst  the  belligerent,  not  indeed  as 
an  actual  beDigerent,  but  as  one  who  was  in  the  clear  expecta- 
tion of  i^tb  the  Qontracdng  parties,  likely  to  become  a  heir 
iigereut  before  the  arrival  of  the  property,  which  is  made 
the  subject  of  their  agreement*  The  nature  of  both  contracts 
is  identically  the  same^  being  equally  to  protect  the  property 
from  capture  of  war  i  not  indeed  in  either  case  frpm  capture  at 
Ae  present  asomeBt,  when  the  contract  is  made,  but  from  the 
danger  of  capture^  when  it  was  likely  to  occur.  The  object  is 
the  same  in  both  instances,  to  a£brd  a  guarantee  against  the  same 
crisis :  In  other  words,  both  are  done  for  the  purpose  of  duding 
a  belligerent  rights  either  present  or  expected-  Both  contracts 
are  framed  with  the  same  ammofraudendiy  and  are^  in  my  opin- 
ion, justly  subject  to  the  same  rule.'* 

^  Upon  the  general  ground  ako  of  guarding  against  fraud,  it 
apptan  to  me  to  be  equaHy  necessary  to  apply  thie  same  rule  to 
atttetedent  contracts  of  this  nature.  The  danger  and  extent  of 
ifae  asischief  to  be  apprehended,  is  perhaps  greater,  as  it  is  the 
only  method  by  which  the  accumulation  of  colonial  produce 
could  be  biought  home.  It  is  to  be  observed  also,  diat  th^ 
d6sdnation  is  from  the  colony  to  the  port  of  the  mother  coun- 
try I  in  whi^h,  widi  the  slightest  management,  a  system  of  pro- 
tecdng  the  interests  of  the  enemy  might  be  constructed,  which 
no  vigilance  could  detect.  I  am  of  opinion,  therefore,  that  if 
the  papers  and  letters  which  have  been  produced,  do  sufficient, 
ly  establish  the  purpose.attributed  to  the  l^ntract,«— if  it  is  pro- 
ved to  have  been  built  immediately  and  fundamentally  on  the 
contemplation  of  war,  on  the  part  of  the  seDer,  and  that  it  would 

55 
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not  olhenriae  have  faHeh  into  the  hands  of  the  purchaser,  it  is 
an  illegal  contract*  and  must  so  be  held  on  every  ground,  on 
which  similar  contracts  in  time  of  war  have  been  held  to  be  in- 
vdid.'*  (c) 

That  a  contract  on  the  part  of  a  neutral,  with  a  privileged 
company  of  the  enemy,  under  the  avowed  motive  of  securing 
the  produce  of  the  colony  from  the  enemy,  is  illegal,  appears 
from  the  decision  in  the^case  of  the  Rendsborg.  De  Coninck  &P 
Co*  of  Copenhagen.^  during  a  war  with  England^  had  purchased 
of  the  Dutch  East  India  Company ^  by  several  contracts  to  the 
amount  of  some  millions,  the  -produce  of  the  colonies  in  the 
Ea9t  IndieSy  which,  on  its  way  to  Europe  in  several  vessels,  was 
captured  by  the  English.  ''This,'*  said  Sir  Wm.  Scott^ ''  is  not 
the  case  of  an  individual  merchant,  nor  of  a  company- going  to 
trade  upon  a  general  permission,  in  an  ordinary  character,  or  on 
a  common  footing.  It  is  a  trade  carried  on  to  an  enormous  ex- 
tent, invested  with  particular  privileges,  secured  by  peculiar 
contracts,  and  transferred  from  the  publick  company,  to  which 
it  exclusively  belonged,  to  these  individuals,  upon  an  express 
acknowledgment,  understood,  and  acted  upon,  on  both  sides, 
that  it  was  so  transferred,  in  order  to  relieve  the  goods  which 
were  confined  there  by  the  pressure  of  the  war,  and  could  not 
be  ddivered  by  any  other  practicable  mode.  The  question  is, 
whether  a  commerce  formed  with  such  views,  and  so  conduct<> 
ed,  can  be  entitled  to  a  neutral  character  I  I  will  take  it,  that 
there  is  no  difficulty  upon  the  particular  facts  of  the  adventure, 
and  that  there  is  no  objection  to  the  sufficiency  of  the  proofs 
of  property*  Taking  the  goods  to  be  the  property  of  De  Con* 
bieJk,  is  the  commerce  neutral  V  It  is  a  possible  thing  that  the 
commerce  may  not  be  neutral,  although  the  property  is ;  and  if 
that  is  the  case,  the  mere  neutral  ownership  will  not  be  a  suffix . 
cient  title  to  restitution.''    The  property  was  condenmed.  (d) 

(c)  Sobttuon^  5^10& 
id)  Mohnmfh  4^131. 
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Upon  similar  principles  the  csise  of  the  Danish  ship  Anna  Ca* 
ihatina  {e)  had  been  previously  decided.  Mr.  JRobinsonf  an  Ame* 
j^Ico/i,  resident  at  Curracoay  had  purchased  from  the  Spanish  go- 
vemour^  all  the  tobacco  which  was  collected  at  the  ports  of  P^r-* 
to  Cabettoj  La  Guayra  and  Guayana^  conditioned  to  pay  for  the 
same  in  part  cash,  and  part  in  flour,  dry  goods,  &C.  These 
goods  on  their  arrival,  were  to  belong  to  the  Spanish  govern* 
ment ;  but  if  the  Spanish  government  were  unwilling  to  adhere 
to  its  engagement,  were  to  be  sold  on  account  of  the  shippers* 
Mr.  Robinson  had  an  agent  in  the  Spanish  colonies,  and  had 
transferred  a  share  of  the  contract  to  a  merchant  of  Hamburg', 
fkt)m  which  place  the  goods  were  shipped  i  but  it  was  determin- 
ed that  he  had  assumed  a  Spanish  national  character  in  the 
transaction ;  and  reference  was  had  to  the  case  of  the  SaUy, 
Griffiths  master,  where  com  was  shipped  for  France  on  neutral 
account,  to  become  the  property  of  the  French  government  on 
arrivaL  In  the  decision  of  this  case  the  Court  remarked:  **  It 
has.  always  been  the  rule  of  the  Prize  Courts,  that  property  go- 
ing to  be  delivered  in  the  enemy's  country,  and  under  a  contract 
to  become  the  property  of  the  enemy  immediately  on  arrival,  if 
taken  in  transitu^  is  to  be  considered  as  enemies'  property* 
When  the  contract  is  made  in  time  of  peace,  or  without  any 
eontemplation  of  war,  no  such  rule  exists.  But  in  a  case  like 
the  present,  where  the  form  of  the  contract  was  framed  directly 
for  the  purpose  of  obviating  the  danger  apprehended  from  ap- 
proaching hostilities,  it  is  a  rule  which  unavoidably  must  take 
place*  Supposing  that  it  was  to  become  the  property  oi  the  ene- 
my on  delivery,  capture  is  considered  as  delivery.  The  cap- 
tors by  the  rights  of  war,  stand  in  the  place  of  the  enemy,  and 
are  entided  to  a  condemnation  of  goods  passibg  under  such  i^ 
contract,  as  of  enemy's  property.*'  {/) 

(•)  JlofttfMon,  4....10r. 
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Upon  thk  priocipk,  several  adjudications  have  taken  piaoe* 
In  the  case  of  the  NegoHe  en  Zecifoart^  property  had  been 
shipped  from  Demerata  tor  Holland^  on  account  of  resident 
planters  of  the  island,  and  captured^  suf^equent  to  the  surren* 
dcr  of  thd  colony  to  the  BriHth.  The  Lords  of  Appeal  werp 
of  opinion,  that  jM'operty  shipped  subsequent  to  a  declaration  of 
hostilities,  and  before  a  surrender,  if  it  is  taken  in  transitu^ 
cannot  be  protected  under  the  ca^tulation*  Lord  Camden  ob«- 
served :  <^  The  ship  sailed  as  a  Butch  ship,  and  could  not  change 
her  character  in  tr^meUu^** 

In  the  case  of  the  Datnkbare  Africaner^  Smt  master,  proper^^ 
ty  shipped  from  Batavia  to  Holland^  under  the  Dutoh  flag,  wan 
captured  by  the  Englieh  near  the  Cape  of  Good  Hope  i  and 
there  a  claim  given  on  the  part  of  the  inhabitants  of  the  Cape^ 
then  become  subjects  of  the  crown  of  Great- Britain.  Sir  Wnu 
Scott  upon  the  above  principle,  condemned  it,  and  remarked  : 
*<  If  the  vessel  had  arrived  at  the  Cape,  I  will  not  say,  that  com* 
ing  actually  into  the  hands  of  the  capitulants,  she  might  not  have 
been  protected  as  property  in  possession ;  but  being  taken  be<* 
fore  she  arrived  there,  as  Dutch  property,  I  am  bound  dowfi 
by  the  decision  of  the  Lords;  and  I  think  myself  obliged  to 
say,  that  her  character  could  not  be  changed  in  tramitu^  and 
that  she  must  be  condemned  as  Dutch  property.''  (f  ) 

In  the  case  of  the  Herstelder,  De  Koe  master,  the  cargo  wan 
shipped  in  February^  1795,  and  was  taken  on  a  voyage  to  Bol» 
land,  on  the  27th  of  AuguaU  The  war  against  JBoUand  was 
declared  on  the  15th  of  September^  1795,  and  the  surrender  df 
the  Cape  to  the  English  was  on  the  I6du  The  ship  and  seve- 
ral parts  of  the  cargo  were  claimed  by  persons  residing  fit  the 
Cape,  which  was  however  €oi\denmed  upon  the  above  prece- 
dent ;  and  Sir  Wnu  Scott,  observed  :  ^^  Certain  it  is,  that  per- 
sonal property  follows  the  rights  of  the  person ;  that  if  at  the 

ig)  JS^Unton,  1^123. 

(A)  Cited  i^Mnwii,  Ip.  107. 
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of  ibf^  aeia^vir^  it  is  epti^led  to  rcfttitution,  and  if  at  the 
time  of  adjudication  he  is  in  a  capacity  to  claim,  he  must  be 
q^Qtled  to  restitution ;  but  though  this  is  the  general  rule,  it 
may  be  liable  to  be  altered  by  particular  exceptions.  Distfnct 
characters  may  be  affixed  on  particular  parts  of  property,  which 
|iU^  make  them  liable  to  be  trpated  in  a  difibrent  mannerj  from 
Ae  gmeral  property  of  the  same  person.'*  (t) 

But,  if  the  apprehension  or  prospect  of  war,  is  not  in  the 
otmiempbition  of  the  cootrj^cting  parties^  then,  property  trans- 
ferred before  hostilities,  and  captured  as  enemy's  in  iiinere,  is 
pot  subject  to  coodemoatipn.  Such  was  the  case  of  Mr.  Berktf" 
mgcr  of  Samburg^  who  had  purchased  the  cargo  of  wines  in 
question,  in  trumiti^  shipped  by  Spanish  merchants  in  Sfuin^ 
before  the  Spanish  hostilities,  on  board  the  Vrouw  Margaretha^ 
Chigsman  master.  Sir  Wm*  Scott  observed,  in  the  decision  of 
this  case  :  ^  The  first  objeiption  that  has  been  taken  is,  that 
su^h  a  transfer  is  invalid,  and  caQnot  be  set  up  in  a  Prize  Courtp 
where  the  property  is  always  considered  to  remain  in  the  same 
character,  in  which  it  was  shipped  till  the  delivery ;  if  that 
fConUl  be  maintained,  there  would  be  an  end  of  the  question* 
biscause  it  has  been  admitted,  that  these  wines  were,  shipped  as 
Spwush  property,  and  that  Spanish  property  is  now  become  lia- 
ble to  condemnation.  But  I  apprehend  it  is  a  position  which 
i^aoiOt  be  maintained  in  that  extept*  In  the  ordinary  course 
of  lhi98l»  in  time  of  peace*— 'for  it  is  not  denied,  that  such.a 
comraet  may  be  ma4e,  and  effectually  made,  according  to  the 
usage  of  merchant,  B^ch  a  transfer  in,  transitu^  might  certainly 
be  made.  It  is  even  contended,  that  a  m^re  delivery  of  the  biH 
^  lading  ia  a  transfer  of  property*  But  it  migh(  be  more  cor- 
{Tpctly  expressed,  p^rhaps^  if  ^d,  that  it  transfers  only  the  right 
(Of  delivery ;  but  that  a  transfer  of  the  bill  of  lading,  with  a  con- 
traet  of  aale  accompapyiilg  it,  may  transfer  the  pro^rty  in  the 
W&xwy  ^UIBe  of  things,  caonot  well  be  doubted.    When  waqr 
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intervenes,  another  rule  is  set  up  by  Courts  of  Admiralty, 
which  interferes  with  the  ordinary  practice.  In  a  state  of  war 
existing  or  imminent,  it  is  held,  that  the  property  shall  be  deem* 
ed  to  continue  as  it  was,  at  the  time  of  shipment,  till  the  actual 
delivery,** 

^*  It  comes  then  to  a  question  of  fact,  whether  it  was  a  bonm 
fide  transfer  or  not  \  I  think  the  time  is  a  strong  circumstance 
to  prove  the  fairness  of  the  transaction.  Had  it  happened  three 
months  later,  there  might  have  been  reason  to  alarm  the  pru* 
dence  of  Spanish  merchants,  and  induce  them  to  resort  to  the 
expedient  of  covering  their  property.  But,  at  the  time  of  the 
contract,  there  seems  to  have  been  no  reason  for  apprehension, 
and  therefore,  there  is  nothing  to  raise  any  suspicion  on  that 
point." 

^*  The  instruments  of  sale  have  been  produced,  and  no  obser* 
vation  has  been  made  upon  them.  The  correspondence  has 
been  exhibited,  and  there  is  certainly  some  confusion  in  the 
dates.  Explanations  have  been  given,  which  are  probable 
enough ;  still  they  are  but  conjectural.  If  the  counsel  for  the 
captors  require  it,  I  will  order  the  original  documents  in  pro<^ 
of  these  explanations  to  be  produced ;  although,  I  must  say  at 
the  same  time,  that  the  impression  upon  my  mind  is,  that  it  is  a 
fair  transacuon."  (i) 

In  the  case  of  the  Tweede  Wenner^  a  parcel  of  goods  had  been 
shipped  at  Cette^  for  account  and  risk  of  Anderson  and  others  of 
Copenhagen.  While  the  goods  were  yet  in  itinere^  they  signi- 
fied that  they  would  not  accept  them ;  and  the  shipper  wrote  to 
WiUinek  of  Altona^  offering  him  die  goods  on  conditions  of  pay* 
ment,  which  were  accepted.  The  policies  and  other  papers  were 
in  the  regular  order. .  The  Court  doubted  not  the  fairness  of 
the  transaction,  yet  observed :  *^  In  time  of  war,  it  would  open 
a  door  to  fraud,  against  which  Courts  of  Justice  could  never 
be  effectually  protected,  and  therefore  it  has  been  prohibit* 
ed."  (0 
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In  the  case  of  the  ship  Conatantia^  (m)  Henricisen  master^ 
goods  had  been  shipped  at  CettCf  for  the  account  and  risk  of 
JUr,  Kye  of  Copenhagen^  and  the  bill  of  lading  made  out  ac- 
cordingly ;  the  bill  of  lading  however  contained  an  endorse* 
ment,  directing  the  mastery  as  the  interest  of  the  shipper  might 
demand  it,  not  to  deliver  them  to  Mr.  Kye^  but  to  Mr.  Ryberg* 
Before  the  arrival  of  the  ship,  however,  this  order  was  revoked 
by  the  shipper,  being  satisfied  of  the  solvency  of  Kye^  and  Ry* 
berg  was  directed  to  deliver  them  unconditionally  to  Kye.  Sit 
Wm*  Scott  observed,  on  the  question  of  proprietary  interest : 
^  The  revocation  in  this  transaction  was  not  ezpladned,  but  was 
expressed  in  absolute  terms ;  andy  I  am  clearly  of  opinion,  that 
if  Mr.  Kye  had  been  an  insolvent  person,  it  would  have  amount* 
td  to  a  complete  and  effective  revendication  of  the  goods.  But 
if  the  person  to  whom  they  are  consigned,  is  not  insolvent ;  if 
fix>m  misinformation,  or  excess  of  caution,  the  vendor  has  exer^ 
cised  this  privilege  prematurely,  he  has  assumed  a  right  that 
did  not  belong  to  him,  and  the  consignee  will  be  entitled  to  the 
delivery  of  the  goods,  with  an  indemnification  for  the  expenses 
which  may  have  been  incurred.  -  In  the  law  of  Englandf  aa  far 
as  I  can  collect  it,  and  in  all  books,  into  which  I  have  looked^ 
it  is  not  an  unlimited  power  that  is  vested  in  the  consignor,  to 
vary  the  consignment  at  his  pleasure  in  all  cases  whatever. .  It 
b  a  privilege  allowed  the  seller,  tor  the  particular  purpose  of 
protecting  him  agsunst  the  insolvency  of  the  consignee.  Cer- 
tainly, it  is  not  necessary  that  the  person  should  be  actually  in- 
solvent at  the  time.  If  the  insolvency  happens  before  the  ani« 
val,  it  would  be  sufficient,  I  conceive,  to  justify  what^as  been 
done,  and  to  entitle  the  shipper  to  the  benefit  of  his  own  provi* 
aional  caution.  But,  if  the  persons  not  insolvent,  the  ground 
is  not  laid,  upon  which  alone  such  a  privilege  isfounde4«  Then, 
if  Mr.  Kye  has  proved  insolvent,  the  shipper  will  have  exer- 
cised his  privilege.    But  if  he  is  not  insolvent^  an4  has  actually 
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provided  for  the  payment  of  the  goods,  he  will  be  entitled  to  the 
delivery,  unless  it  can  be  shewn  that  the  right  of  the  shipper  ezr 
tends  further  than  I  have  stated  It ;  and  that  it  amounts  tp  an 
imlimited  right  to  vary  the  consignment  at  pleasure.  Where 
goods  are  shipped  without  orders,  such  a  right  exists.  The 
seller,  if  he  may  be  so  described,  retains  a6  absolute  power 
over  them,  for  there  is  no  purchase.  But  when  orders  hav0 
been  received  and  executed,  and  delivery  has  been  made  to  the 
master  of  the  ship,  and  bills  of  lading  have  been  signed,  the  sel- 
ler i%Juncius  officio^  except  in  the  peculiar  case  in  which  he  is 
again  reinsuted  by  the  privileges  of  the  vendcur  primiiif.  The 
mercantile  law,  I  uke  to  be  clear  and  distinct,  that  the  seller  has 
no  right  to  vary  the  consignment,  except  in  the  case  above  sta- 
ted. The  mischief  and  inconvenience  which  would  ensue  on  a 
ootttrary  supposition,  is  extreme.  The  goods  might  be  put  on 
board,  and  might  lie  at  the  risk  of  the  consignee  for  two  or  three 
Qionths ;  and  if  the  consignor  could  come  and  resume  them  at 
pleasure,  it  would  place  die  consignee  in  a  situation  of  great  die* 
advantage,  that  he  should  be  exposed  to  the  risk  during  such  a 
kngth  of  time  ;  for  an  objea  which  might  be  eventually  defeih> 
ted,  at  any  moment  by  the  capricious  oi-  interested  change  of  in* 
lentioQ  in  the  breast  of  the  consignor/^ 

We  have  heretofore  adverted  to  some  cases  connected  with 
the  national  character  of  persons  shipping  property  on  the  high 
seas.  As  seasonable  hints  to  owners,  masters  and  insurers,  we 
subjoin  what  we  have  elsewhere  collected  on  this  subjea  from 
prize-tribunals.  In  their  commercial  relations,  die  consuls  of 
foreign  nations,  are  viewed  by  English  Prize-Courts  in  the  na^- 
tional  character  of  the  country  in  which  they  reside.  So  deci* 
ded  in  the  cases  of  the  ConconRa^^Hei  Buys  Brandenburg^^ 
Pegtm  (n)«— OrJ0n.  {p)  In  the  case  of  the  Angelique^  Sireng 
master,  the  rule,  that  no  person  resident  in  JpngUsh  territorf 


(n)  ffandbwh  3-199  ^^j-,  «  j».x£«.«.  27 
(p)  JMem  2-200     S    ^^  ^  ^•^ninh  ^^ 
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could  cany  on  a  trade  with  the  enemy  without  the  special  li- 
cense of  government,  was  decided  to  extend  to  the  Armenian 
merchants,  resident  in  the  British  East^Indics.  {p) 

The  trade  from  a  country  where  the  person  has  J>een  a  long 
resident,  may  become  very  hazardous,  if  it  concerns  the  com- 
merce from  an  enemy's  country,  to  another  as  the  birth-place 
of  tht  claiaiani-— See  ,the  precedent  in  the  case  of  the  Drie  Gc' 
broeden  Vandyck  master,  (y)  In  the  case  of  the  Harmony^ 
Bool  master,  Sir  Wm,  Scott^  with  regard  to  the  national  character 
of  Mr.  Murray^  observed :  **  Oi  the  few  principles,  that  can  be 
laid  down  generally,  I  may,  venture  to  hold,  that  time  is  the 
grand  ingredient  in  constituting  a  domicil.  I  think  that  hardly 
enough  is  attributed  to  its  efft  cts ;  in  most  cases  it  is  unavoid- 
ably conclusive ;  it  is  not  unfrequently  said,  that  if  a  person 
comes  only  for  a  special  purpose,  that  shall  not  fix  a  domiciU 
This  is  not  to  be  taken  in  an  unqualified  latitude,  and  without 
some  respect  had  to  the  time,  which  such  a  purpose  may  or 
shall  occupy ;  for  if  the  purpose  be  of  a  nature  that  may^  froba- 
bly^  or  does  actually  detain  the  person  for  a  great  length  of  time, 
I  cannot  but  think,  that  a  general  residence  mi^ht  grow  upon 
the  special  purpose,  A  special  purpose  may  lead  a  man  to  a 
country,  where  it  shall  detain  him  the  whole  of  his  life*  A 
man  comes  here,  to  follow  a  law  suit ;  it  may  happen^  and  in- 
deed is  often  used  as  a  ground  of  vulgar  and  unfounded  re* 
proach  (unfounded  as  matter  of  just  reproach,  though  the  fact 
may  be  true)  on  the  laws  of  this  country,  that  it  may  last  as  long 
as  himself.  Some  suits  are  famous  in  our  juridical  history, 
for  having  even  outlived  generations  of  suitors.  I  cannot  but 
think,  that  against  such  a  long  residence,  the  plea  of  an  original 
special  purpose  could  not  be  averred ;  it  must  be  inferred  in 
such  a  case,  that  other  purposes  forced  themselves  upon  him, 

{p)  Hmdbucb,  3— 210*i?o6»ii«on,  3.  pag.  7  of  Appendix, 
(f )  Handbuch,  3—216— ilpdtnton,  4-3i4w 
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and  mixed  themselves  with  his  original  design,  and  inipressed 
upon  him  the  character  of  the  country  lyhere  he  residjcd.  Sup- 
pose a  man  comes  into  a  belligrerent  country,  at^^  oi;  befpre  the 
beginning  of  a  war ;  it  is  certainly  reasonable  not  to  bind  hjm 
too  soon  to  an  acquired  character^  and  to,  allow  hiim  a  fair  time, 
to  disengage  himself.  But  if  he  continues  to  r;eside  during  ^i 
good  part  of  the  war,  contribvitiog,  by  pxytxxpxi%  of  taxes,,  sgi^. 
other  means,  to  the  stre^ngth  of  that  country^  I  am  of  opinioi^ 
that  he  could  not  plead,  his  special  purpose,  Mfith  any  effect^ 
against  the  rights  of  hostilitjr.  If  he  coul4»  there  wpuld  be  no, 
sufficient  guard  against  the  fraud  and  abuses  of  masked,  pre-: 
tended,  original,  and  sole  purposes  of  a  long  conpnued  resi-. 
dence.  There  is  a  time,  w^hich  wi^l  estpp  such  a  plea ;  no  rule; 
can  fix  the  time  a  priori^  but  such  a,  time  there  must  be." 

*^  In  proof  of  the  efficacy  of  mere  time,  it  is.n^  iiqpertiiieat) 
to  remark,  that  the  saifne  quandty  of  bi^siness,  which  would  apt 
fix  a  domicil  in  a  certain  space  of  timc^  would  nevertheless^ 
have  that  effect,  if  distributed  over  a  larger  space[  of  time.  Supr 
pose  an  American  comes  to  Europe^  W4th  six  contemporary  car- 
goes, of  which  he  had  the  present  care  and  n^anagement,  ii^ean^; 
ing  to  return  to  America  immediately.  They  would  form  a^ 
different  case  from  that  of  the  same  American^  comipg  to  SMiy> 
particular  country  of  Europe^  with  one  cargo,  and  fixing  hinvr^ 
self  there,  to  receive  five  remaining  cargoes,  one  in  each  year, 
successively.  I  repeat^  that  time  is  the  great  agent  in  this  mat- 
ter ;  it  is  to  be  taken  in  a  compound  ratio  of  the  t^me  and  the^ 
occupation,  with  a  great  preponderance  of  the  ar^cle  of  time : 
be  the  occupation  what  it  may,  it  cannot  happen,  but  with  feWj 
exceptions,  that  mere  length  of  time  sh^ll  not  constitute  %  do- 
micil." («) 

In  the  case  of  the  Indian  Chiefs  in  wMch  the  question  arose 
concerning  the  national  character  of  Mr.  Johnsonf  an  American 
citizen  resident  in  Engf^nd^  andengagged  in  au.  eaq^iisditi ^  to 


(0  3  J?«^'nMii,  323. 
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^e  East  Indies  i  SirWm.  Scott  xAservedi  *•  Taking  it  to  be 
tiear,  that  the  national  diaractet  of  Mr.  Johnson  as  a  British 
'toetchant  wte  ibiiiried  in  residence  only,  that  it. was  acquired 
t>y  residence,  and  rested  oA  diat  circanistance  iddbe ;  it  must 
be  held,  that  from  the  moment  he  turns  his  bsck  on  the  coun- 
try wheiic  he  has  resided,  on  his  way  to  his  own  country,  he 
Wte  in  the  act  of  assuming  his  original  character,  and  is  to  be 
-considered  as  an  Amerianu  The  character  that  is  gained  by 
residence,  ceases  by  i-esidence.  It  is  an  adventitious  character 
Xi^hich  no  longer  adheres  to  him,  from  the  moment  that  he  puts 
Mttoself  ill  motion,  bona  fide  to  quit  the  country,  sine  animo 
Ytvtrtendi.  The  Courts  that  have  to  apply  this  principle,  have 
applied  it  both  ways,  unfavourably  in  somes  cases,  and  favour- 
ably in  others.  This  itian  Had  actually  quitted  the  country. 
Stronger  was  the  case  of  i(fi%  Cortissos;  he  Was  a  British  bom 
aubject,  that  had  been  resident  in  Surinam  and  St.  Eustatius, 
and  had  left  those  settlements  ^ith  an  intention  of  returning  tb 
this  country.  But^  hb  had  got  no  farthei*  than  Holland^  thb 
mother  country  of  those  settlements,  when  the  war  broke  out. 
It  wa^  deterthined  by  the  Lords  of  Appeal,  that  he  was  in  fft- 
ne¥ei  that  he  had  put  himself  in  kiotiota,  and  was  in  pursuit  of 
his  natiVe  British  charabter,  and  as  such  he  was  held  to  be  enti- 
ded  to  the  restitution  of  his  propeHy.  So,  here  this  gendeman 
Was  in  pufsuit  of  his  native  American  character,  and  I. think, 
there  eau  ht  tio  doubt,  that  his  native  character  was  strongly 
aiid  substantially  revived,  tibt  occasionally  nor  colourably,  for 
die  tMrt  j^urposcS  of  the  preseht  daim ;  and  therefore  I  shaH 
this  ship;'*  {s)  (1) 

(0  tttmkton,  3- 11 


-MJ. 


(1)  Mr.  Johnson  had  resided  in  England  from  1783  to  1797,  and 
engaged  in  trade ;  but  previoas  to  the  capture  in  question  had  quitted 
tha^  country,  in  consequence  of  an  intention  of  removing  much 
earlier,  and  the  supercargo  had  instruction  io  take  freight  for  Ame^ 
riea^  but  was  frustrated  by  various  circumstances,  Whish  brott^ht  the 
ship  to  Cciwssy  where  she  was  arrested.. 
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A  Mr.  Dcnys^  by  origin  a  Frenchman^  had  been  for  a  long 
time  a  citizen  in  America.  When  the  peace  of  Amima  took 
place;  he  relinquished  his  citizenship,  and  sailed  for  France 
in  the  ship  Les  Trois  Freres.  On  the  vo>  age,  being  advised 
of  the  war,  he  put  back  for  Amrricoy  but  before  his  return  was 
taken*  and  carried  into  Halifax.  Dr.  Croie^  the  12th  of  Oct. 
1803,  observed:  *^  There  arc  circumstances  in  favour  of  the 
claimant,  though  not  quite  conclusive.  In  this  state  of  the  cause, 
I  cannot  either  condemn  or  acquit;  and  I  must  direct  the  clai- 
mant to  bring  in  an  affidavit,  that*  upon  his  receiving  the  infor- 
mation of  war,  he  .had  totally  abandoned  his  intention  of  remo- 
ving to  France  during  the  continuance  of  the  war,  and  designed 
to  return  to  his  domicil  in  the  United  States,  (t) 

Though  Great  Britain  concedes  to  merchants  born  in  an  en* 
emy'a  country,  having  acquired  a  citizenship,  and  resident  in 
a  neutral  country,  the  privileges  of  a  neutral  national  character; 
yet  if  they  engage  in  the  former  exclusive  trade  of  the  mother 
country,  they  are  restored  to  their  former  national  character* 
Upon  this  principle  the  Lords  of  the  Admiralty  condeomed  the 
property  of  Mr.  Sontag^  of  AltonOf  which  he  had  embarked  ia 
a  trade  from  AUona  to  the  Dutch  colonies,  (u)  If  a  neutral  is 
connected  with  an  enemy's  house,  or  an  EngHeh  firm,  his  pro- 
perty, which  in  time  of  war  is  engaged  in  the  trade  of  such  ene- 
mies,* or  Entrlish  house,  is  liable  to  condemnation,  (v)  In  the 
case  of  the  Iwo  Friends^  ^n^/ master,  Mr.  Tremeaux,  who 
was  bom  and  resided  at  Smyrna^  and  there  carried  on  a  trade 
under  th^  protection  of  the  Dutch  Consul  and  Dutch  papers^ 
was  detided  to  be  considered  as  a  Dutchman,  {tv)  So  in  the  case 
of  Mr.  Constant  Rebeque^  who  was  a  Swise  by  birth,  yet  carried 
on  a  trade  in  the  French  factory  in  China^  his  property  laden  on 

(/)  Stewar^t  reports  of  cases  arji^ecl  and  determined  in  the  Court  of  Vice 
Admiralty  at  Halifax.     London,  1814-p.  9. 
(ii)  Robinoon^  4—44. 

(«)  Robinton,  1—15  and  105—3  page  44. 
(w)  RoHnoont  3—39. 
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board  che  fthip  Etrusco^  would  have  been  condemned,  but  for 
the  proof  that  before  the  capture,  he  had  fortunately  quitted  the 
French  (zctory.  {x)  So  also  the  produce  of  an  enemy's  planta- 
tion .colonies,  the  property  of  claimants  personally  domiciled  in 
neutral  countries,  and  liable  to  condemnation.  (^)  In  the  case 
of  the  Phamixy  Sir  Wm.  Scott  observed :  ^*  Certainly  nothing 
can  be  more  decid^^d  and  fixed  as  the  principle  of  this  Court, 
and  of  the  Supreme  Court,  than  that  the  possession  of  the  soil, 
does  impress  upon  the  owner  the  character  of  the  country,  as  far 
as  the  produce  of  that  plantation  is  concerned,  in  its  transporta- 
tion to  /any  other  country,  whatever  the  local  residence  of  th^ 
'  owner  mav  be.'*  In  the  last  war,  however,  Great  Britain  pttr* 
-mitted  Danish  owners  to  receive  the  produce  of  sales  of  their 
•S'^  Croix  plantations. 

Where  a  person  bom  in  a  belligerent  has  acquired  a  right  of 
(Atizenship  in  a  neutral  country,  and  is  temporarily  in  an  ene^ 
my*s  country  for  the  purposes  of  trade,  his  shipments  are  thus 
rendered  very  hazardous,  for  as  Sir  Wm.  Scott  remarked  in  the 
case  of  the  Virginia^  Coigneau  master :  ^*  It  is  always  to  be  re- 
membered, that  the  native  character  easily  reverts,  and  that  it 
requires  fewer  circumstances  to  constitute  a  domicil,  in  the  case 
of  a  native  subject,  than  to  impress  the  national  character  on 
one  who  is  originally  of  another  country,  (z)  So  on  the  contrary 
the  original  national  character  becomes  operative  by  departure 
fro^  the.enemy^s  country,  (a)  In  the  case  of  the  ship  BroderLust^ 
Sybrana  master,  (^)  property  was  condemned,  the  owners  of 
which  at  Demarara  were,  neither  at  the  time  of  the  capture,  nor 
adjudication,  enemies.of  (rf^a/  Britain  ;  but  because  the  proper- 
ty was  shipped  as  Dutch^  and  all  Dutch  property  seized  before 
hoaUlities,  and  the  British  possession  of  Demarara^  was  con- 
demned upon  the  declaration  thereof.     The  owners  asserted  a 

{»)  Robinwn,  3.-^1.  (y)  Robinwn,  5^21. 

(x)  Robinttm^  5~-99.     .  (a)  ffandbuchf  3—216. 

(6)  Bobinnn,  5— 33S* 
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ju9  poatlimtnU.  Sir  fFnu  Scott  remsakedt  ^The  origkisd  tte- 
raccer  at  the  Atat  of  seizure*  and  immcdiaitely  prior  to  the  ho8d> 
lity  which  has  iatenrened,  was  Dutch.  The  present  cbaract^ 
which  the  events  of  war  have  produced,  b  that  of  British  sub- 
jects ;  and  though  the  British  subjetts  might,  under  circuak- 
stances,  acquire  the  Jus  fostlimmU  upon  the  resumption  of  bin 
native  character,  it  can  never  be  considered  that  the  same  pri«- 
vilege  accrues  upon  the  acquisition  of  a  charaeter  entik^Iy  new 
mnd  foreign." 

Ship-owners  and  underwriters  may  herein  observe  how  im- 
portant in  rejgard  to  prize-controversy,  is  the  national  charactcfe* 
of  many  with  whom  they  contract. 

In  the  interesting  case  of  the  Fama^  Butler  master,  the  ques- 
tion was  whether  the  national  character  of  Louisiana^  could  be 
considered  as  French^  from  the  period  of  the  treaty  of  St.  llde* 
fonso^  by  which  Spain  ceded  that  country  to  France  f  or  oidy 
from  the  time  that  France  took  the  aotuad  possession  under  the 
treaty ;  the  latter  was  decided,  (c) 

In  the  case  of  the  ship  BoUetd,  Trumpey  master,  a  quesdoft 
aiose  between  the  crown  and  the  captors,  upon  the  national  cha- 
racter of  the  seven  islands  on  the  31st  of  August  1807,  the  time 
of  the  capture  ;  the  Crown  contended,  that  they  were  at  that 
time  but  temporarily  occupied  by  French  troops ;  and  the  cap- 
tors, that  they  had  been  already  ceded  to  France  by  the  treafy 
of  TtbiV,  and  at  the  above  period  possessed  by  France  undet 
the  treaty  ;  and  the  court  were  of  opinion,  that  the  oceupatiok 
of  territory  in  time  of  peace^  with  the  concurtence  oi  die  io/ve- 
reiguy  is  presumptive  evidence  that  it  is  the  result  of  ce$slon  by 
treaty,  (rf) 

'  The  case  of  the  Diana^  was  a  leading  case  upon  claims  of 
persons  who  had  setded  in  the  Dutch  cdonies,  whilst  in  BtHUk 
possession,   and  resident  there  at  the  breaking  out  of  the  war^ 

(c)  Bobituim^  5—119  (<0  Edward,  I-ITS 
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for  property  seized  before  hofttilities.    The  treaty  of  Amiens 
stipulated,  that  a.space  of  three  years  should.be  allowed  foi?  the. 
upoidliBsted  removal  of  any  of  the  inhabitants  of  Demerara^.cft 
other  of  the  restored  colonies*  Much  property  belonging  to  the. 
inhabitants  of  the  cplQoy^wa^.  seized   upon  the   subsequent 
bi:eaking  out  of  hostilitijQs,  by  which  the  colpnies  fell  immediately 
i^i|i  intQ  the- hands  o£  the  Britiafu  With  regard  to  the  proper- 
ty of  those  who.  had  a^tded  there,  during  the  JSrt/i^A  posses* 
sion,  it  W2A  restored*    Sir  Wnu  Scott  remarked :    *^  I  am  of. 
opinion,  that  the  presumption  of  an  intention  to  removes^  waa 
e^blished  in  their  favour ;  that»  under  the  appearances:  which, 
the  known  circumstance. of  the  world  held  out,  they  had  a  right 
to  spend  some  time  in  deliberation,  and  that  that  term  oould 
i|ot,be.heId,to  be  expired,  when. hostilities  again  broke  out.  The 
goods  in  question  were:  shipped  in  time  of  peace^  and  under  the 
faith  of  a.  treaty^  and  at  the  time  when  this  court  is  called  upon* 
to  decide  upon  the  claim,,  the  proprietors  are  again  restored. to 
their  British  character,  and  are  redintegrated  subjects  of  this 
coimtry.  Under  all  these  circumstances,  I  should  betray  a  veryi 
obtuse  sense  of  what  is  absurd  and  unjust,  if  I  did  not  feel  it 
highly  reasonable  that  ^hey  should  be  admitted  to  their  ^im  pMt 
Rminiif    and    he  held  endtled  to   the   jarotection   of   Briiisht 
aiubjects.     As  to   other  persons  who  had   formed    their   esi* 
tablishment  before   the  period  of  British  possession,   I  caa^ 
not  see  on   what  principle  the  same  intention  can  be  sustain- 
ed.   The  peace  must  be  held  to  have  been  perfectly  reesta- 
blished in  all  legal  effect*    On  the  situation  of  persons  settled 
t}iere,  previous  to  the  time  of  British  possession,  I  feel  myself 
obliged  to  pronounce,  that  they  must  be  considered  in  the  same 
light  as  persons  residents  in  Amsterdam.     It  must  be  under- 
stood, however,  that  if  there  are  among  these  any  who  have  been 
actually  removingf  ai^d  that  bet  is  properly  ascertainedy  their 
goods  may  be  capable  of  restitution*     All  that  I  mean  to  ex- 
press iS)  that  there  must  be  evidence  of  intention  to  remove,  on 
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the  part  of  those  who  settled  prior  to  British  possession,  the 
presumption  not  being  in  their  favoun  (e) 

With  regard  to  the  national  character  of  a  particular  district 
in  a  state  of  insurrection,  the  following  decision  is  important : 

The  brig  Happy  Couplet  of  New-  Tork^  Story  master,  (/)  in 
company  with  two  schooners,  in  Oct.  1804,  principally  laden 
with  4000  casks  of  powder,  which  the  owners,  merchants  of 
JSeW'Torky  had  engaged  to  deliver  to  Dessalines  by  contract, 
sailed,  completely  Ttrmed^irom  New- Tori  to  Gonaives  and  Port' 
au'Frince.  The  owners  had  given  the  master  of  the  brig  the 
command  of  the  expedition,  with  directions  to  avoid  vessels  of 
war  at  sea,  and  if  he  could  not  avoid  them,  yet  not  to  go  on 
board  of  them  by  order  of  their  commanders ;  but  if  they  sent 
on  board  to  him,  to  exhibit  them  his  papers  and  satisfy  them  of 
his  neutrality.  Should  they  threaten  to  fire  into  him,  if  he  did 
not  put  out  his  boat,  he  was  merely  to  fire  the  first  shot  to  shew 
his  .strength.  But  as  his  ship^  was  only  armed  for  lawful  de- 
fence, if  he  obtained  the  mastery  of  any  vessel  he  might  engage, 
he  was  not  to  possess  himself  of  her,  &c* 

The  brig  was  on  her  return  voyage  with  colonial  products,  in 
company  with  the  armed  Boston  trader  the  Alert^  and  another 
vessel  that  had  put  herself  under  their  protection,  when  she  was 
met  by  the  English  frigate  the  Cumbrian^  who  captured  and 
carried  her  into  Halifax. 

Doct*  Alexander  Croke^  who  at  that  place  presided  over  the 
Vke  Admiralty,  in  deciding  upon  the  case,  observed  to  this  ef- 
fect :  *<  That  the  right  of  search  was  admitted  to  all  the  vessels 
of  a  belligerent  power,  and  that  if  an  English  commander  at  sea, 
from  any  suspicions,  had  directed  this  American  to  come  on 
board  of  him,  and  he  had  declined  to  do  it,  he  would  have  had 
no  hesitation,  under  the  instructions  which  the  American  mas* 
ter  had,  to  condemn  the  ship  and  cargo ;  but  from  all  the  cir- 

(e)  Bobitmnt  5—66. 

(/}  JIfomVeur  of  1805,  Ko.  396»  and  Stevart,  page  65. 
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cumstances,  it  was  evident  that  no  resistance  to  the  Briiish  was 
either  hady  or  intended  by  them.  He  presumed  that  the  Ame^ 
rican  had  not  armed  himself  without  the  permission  of  his  go- 
vemmenty  and  that  the  present  force  was  only  intended  against 
the  French.  He  did  not  hold  her  subject  to  condemnation  on 
account  of  her  being  armed ;  but  the  case  depended  upon  the 
national  character  of  St.  Domingo^  whether  it  was  or  was  not  a 
French  island,?  After  some  investigation  of  the  late  history  of 
Su  Domingo^  he  concluded :  *^  That,  though  the  British  vessels 
of  war  had  at  times  embarked  in  joint  operations  against  the 
common  enemy,  yet  no  acknowledgment  of  the  kingdom  of 
Saytii  was  to  be  deduced  from  this  ;  that  he  therefore  still  con- 
sidered the  Island  a  French  colony,  and  felt  himself  bound  to 
condemn  ship  and  cargo,  as  the  return  cargo  was  for  contra- 
band sold  in  an  enemy's  colony.  Upon  an  appeal,  the  case  of  the 
elaimants  might,  perhaps,  be  better  situated,  because  the  whole 
business  would  necessarily  be  brought  before  the  Prhy  Council^ 
comprehending  of  course  his  M ajesty^s  ministersy  who  were 
informed  of  their  own  direct  and  immediate  knowledge,  of  what 
relations  of  amity  may  subsist  between  these  two  countries." 

The  Lords  of  Appeal,  the  17th  of  March^  1808,  affirmed  the 
sentence  in  the  case  of  the  Happy  Couple,  {g)  As  Great  Brim 
tain^  however,  subsequently  permitted  her  subjects  to  trade  with 
particular  parts  of  St*  Domingo ^  Sir  Wm.  Scott ^  the  1st  of  Aprils 
1808,  in  the  case  of  the  American  ship  Manilla^  Barrett  {h)  mas- 
ter, destined  from  Port-au-Prince  to  Gottenburgi  and  Sir  Win. 
Grant,  in  the  Court  of  Appeals,  in  regard  to  the  cargo  of  the 
Danish  ship  PeScan,  (i)  from  Port-au-Prince  for  New-Tor k,  on 
the  6th  of  May,  1809,  decided  that  the  same  right  extended  to 
neutrals. 

In  the  case  of  the  Santa  Anna^  Lannago  master,  the  captors 
asserted,  that  the  Spanish  owners  resided  in  that  district  of 

[g)  Eihfordi,  l-L  (A)  Mdem,  1-d. 

(0  Ibidem^  1— Appendil. 
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Spain  which  was  in  the  posseasion  of  France^  and  was  to  be  con- 
sidered in  «  state  of  rebellion  against  Ferdinand  the  7th.  As 
this  vessel,  however,  was  on  her  way  to  CoiSz  with  provisions, 
and  that  place  held  out  in  favour  of  Ferdinandf  and  the  Orders 
of  4th  Juh/^  1808,  interdicted  all  hostility  with  Sptnn^  on  the 
part  of  England^  the  property  was  restored,  Ncvtmbet  %S^ 
1809:  {k) 

Any  connexion  with  an  enemy's  whale  (/)  and  herring  fish- 
eries, (m)  and  generally  in  an  enemy's  trade,  is  prejudicial,  and 
the  apology  that  the  country  of  the  claimant  aflfords  no  pons  to 
which  his  ships  purchased  of  the  enemy  might  return,  is  not  ad- 
mitted, (n)  In  the  case  of  the  Altona  ship  George^  Ropers  mas- 
ter, the  vessel  had  been  purchased  in  Holland^  and  without  hav- 
ing been  in  Denmark^  had  performed  two  voyages  from  there . 
to  the  Levant^  at  the  dme  she  was  captured  and  condemned  in 
Gibraltar.  But  upon  proofs  that  the  trade  from  HoUand  to  the 
Levant  was  free  to  neutrals  in  time  of  peace,  the  Lords  of  Ap- 
peal decreed  a  restoration.  {6) 

With  respect  to  the  trade  of  merchants  of  interiour  countries, 
that  have  no  sea-ports,  Sir  Wm.  Scott  observed,  in  the  case  of 
the  Magnus f  Sorensen^  as  follows :  **  Perhaps  it  would  not  be 
going  too  far  to  say,  that  in  Stvias  cases  it  would  not  be  unrea- 
sonable to  require  proof  rather  of  a  stricter  nature,  than  what 
is  usually  deemed  sufficient  in  ordinary  cases  between  maritime 
nadons :  and  I  say  this  only  in  reference  so  the  situation  in 
which  the  Swiss  stand,  in  being  obliged  to  trade  chiefly  through 
other  countries,  and  often  as  is  this  case,  through  the  ports  of 
the  enemy.  The  privilege  of  carrying  on  trade  in  this  manner 
in  time  of  war  has  been  allowed  to  them  in  common  with  some 
of  the  interiour  countries  of  Germany j  in  consideration  of  the 

(k)  Edwardi,  3—181. 

(0  Handbuch,  1-page  348  and  363—3  SoHrmtH  351. 

(ffi)  JHdem,  1-^2— jRoMiiMn,  1»  page  19. 

(n)  Ilridem,  1—^50— J?p6tfi«on,  1, 19. 

(•)  Oidm.  l-.*353. 
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hardship  they  would  sustain,  were  they  altogether  restricted 
from  becoming  merchants  for  the  supply  of  their  own  wantSfOr 
for  the  export  of  the  manufactures^  and  native  produce  of  their 
own'country*  But  neither  of  these  instances  will  extend  to  sup- 
port the  pretensions  of  this  claimant.  He  has  gone  much  fur- 
ther, he  has  been  trading  in  articlev  of  France  without  a  refer- 
ence to  any  wants  of  his  own  country  ;  and  he  appears  here  only 
in  the  character  of  a  general  merchant  interposing  to  carry  on 
the  trade  between  France  and  Genoa  with  security.  I  will  not, 
however,  at  present  make  this  a  question,  nor  say  how  far  in  a 
fair  transaction,  a  •S'wm  might  be  aUowed  to  stand  in  place  of  a 
French  merchant,  and  trade  in  this  manner ;  it  might,  I  think, 
be  attended  with  some  difficulty  to  establish  such  a  privilege ; 
but  at  present  I  will  suppose  it  to  be  allowable ;  it  must  how- 
ever, on  all  sides  be  conceded,  that  on  the  fairest  terms,  such  a 
trade  would  be  exposed  to  great  suspicion,  and  therefore  we 
may  be  justified  in  requiring  more  than  ordinary  proof*''  The 
original  letters,  the  whole  correspondence  in  this  case,  the  bills 
of  exchange,  &c«  were  required  to  be  produced.  (*) 

An  intercourse  from  one  port  of  the  enemy  to  another  port 
of  the  same  country  with  a  cargo,  has  the  consequence  of  preclu- 
ding to  a  neutral,  freight,  charges,  and  the  production  of  further 
proof*  (ji)  In  the  case  of  the  Morocco  ship  Annemur,  destined 
from  Cadiz  to  Vig'Oi  the  claimants  rested  upon  the  stipulated 
security  of  navigation  guaranteed  in  the  treaty  between  Great 
Britain  and  the  Eroperour  of  Morocco^  Sir  Whu  Scott  observed : 
*^  I  cannot  conceive  that  the  purpose  of  the  contracting  parties 
was  more  than  to  protect  the  ordinary  commerce  of  each  na- 
tion.'' (y) 

In  the  case  of  the  Johanna  Tholen^  Osterlo  master^  ostensibly 
destined' from  Bordeaux  to  EmideHj^  but  actually  to  Antwerp^ 

(p)  Handbuch,  1-^r7--J24»^'ii«an,  1—396. 
(9}  R^HnMi,  3^74. 
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under  false  papers*  Sir  Wnu  Seott  observed :  '^  As  to  the  prin- 
ciple, I  confess  that  the  impresslonof  my  mind  has  always  been 
agreeable  to  what  has  been  stated  by  the  King's  advocate,  that 
the  carrying  on  the  coasting  trade  with  false  papers,  is  a  ground 
of  condemnation,  according  to  the  established  doctrine  of  this 
Court."  (r) 

The  continuity  of  voyage  which  becomes  so  often  prejucUcial 
in  colonial  trade,  and  in  cases  of  blockade,  extends  the  same  pre-? 
judice  to  the  coasting  trade.  The  Pmssian  ship  Ebaiczer^ 
ChristensefimB&ttr,  sailed  from  Embden  to  Antwerp^  with  a  car^ 
go  of  wine.  It  came  out  in  the  deposition  of  the  wimesses,  that 
the  cargo  had  been  brought  immediately  from  Bordtauxj  and 
therefore  was  destined  from  one  to  another  port  of  the  same 
enemy.  On  behalf  of  the  cargo,  it  was  suggested^  that  by  the 
declaration  of  FrancCf  foreign  vessels  had  been  admitted  to  the 
coasting  trade  of  that  country,  but  Sir  Wm.  Scott  observed : 
'*  That  the  Court  would  certainly  not  act  upon  the  credit  of 
such  declarations,  but  would  adhere  to  its  own  dedarations^- 
that  the  carrying  on  the  coasting  trade  of  the  enemy  with  false 
papers,  subjects  the  property  to  confiscation."  As  the  ship  had 
been  restored  by  consent,  he  refused  to  pronounce  against  the 
claim  of  freight  and  expenses,  because,  as  he  observed,  the  ow- 
ner of  the  ship  might  not  be  conusajit  of  the  intention,  under 
which  the  original  destination  was  continued**'  («) 

In  the  case  of  the  Thomhris^  Russell  master,  a  quantity  of  ba- 
rilla had  been  brought  to  Lisbon^  in  an  American  vessel,  during 
the  war,  from  Alicant  in  Spairiy  and  was  there  put  on  board 
this  ship  for  the  purpose  of  being  carried  on  to  Cherbourg,  Sir 
Win.  Scott  observed,  the  9th  of  August^  1 808 :  ^<  In  all  cases  of 
this  description,  it  is  a  clear  and  settled  principle,  that  the  mere 
transshipment  of  a  cargo  at  an  intermediate  portf  will  not  break 
the  continuity  of  the  voyage,  which  can  only  be  effected  by  a 
previous  actual  importatio;a  into  the  common  stock  of  the  coun* 

(r)  SoHnion,  ^^7S.  ($)  JRMtmn,  6-456L 
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try  where  the  transshipment  takes  place.  It  is  however  contend- 
ed, that  there  was  not  simply  a  transshipment  of  this  cargo*  but 
likewise  an  actual  sale  of  it  upon  its  arrival  in  the  Tagu9»  This 
fact  has  been  much  rehed  on,  as  satisfactory  evidence,  of  an  ac- 
tual and  bonajide  importation  into  the  country,  and  generally 
speaking,  it  is  so ;  because,  it  is  to  be  understood  in  most  cases, 
that  goods  are  actually  imported  before  they  can  be  sold ;  but 
it  has  never  been  decided,  that  where  goods  are  brought  to  an 
intermediate  portt  not  animo  importandi^  but  sold  whilst  water- 
borne^  and  then  transshipped,  such  sale  with  transshipment, 
makes  a  new  exportation  from. the  port  in  which  it  is  transact- 
ed«  In  order  to  constitute  an  exportation,  there  must  have 
been  a  previous  importation,  in  the  case  of  commodities,  not 
native.  Where  a  cargo  is  sold  to  be  immediately  transshipped 
and  exported,  that  can  never  be  considered  as  any  importation 
at  all ;  it  is  all  one  act,  of  .which  the  sale  and  the  transshfpment 
are  only  stages  ;  they  lengthen  the  chain,  but  do  not  alter  its 
direcuon*— A  certificate  is  exhibited,  by  which  some  merchants 
at  Lkbon  attest,  that  to  any  ship  coming 'from  foreign  parts> 
shelter  of  the,  cargo  is  allowed,  and  that  under  such  shelter 
goods  are  sold  for  re-exportation.  Goods  then  are  sold  for  this 
purpose  of  being  carried  away,  not  under  importation^  but  under 
shelter.  There  is,  in  fact,  neither  import  nor  export,  but  the 
state  nuses  upon  the  commodity  a  transit  duty,  without  either 
the  one  or  the  other.  There  is  no  breach  of  the  continiuty  of 
the  voyage ;  if  permitted,  it  is  clear,  there  would  be  no  means 
of  preventing  an  universal  evasion  of  tliat  order  (those  of  7th 
yantiary^  and  11th  of  November)  which  prohibits  the  trade  be- 
tween the  ports  of  the  enemy.  The  produce  of  the  North  might 
be  conveyed  to  the  Souths  and  vke  versa  by  the  intervention  of 
merchants  stationed  at  Lisbon^  at  the  mere  inconvenience  of 
touching  at  the  Tagus,  and  paying  a  slight  transit  duty.— In 
what  sense  is  it  a  trade  of  Portugal  f  Here  is  neither  import 
nor  export;  here  is  nothmg  but  the  transit  of  foreign  goods, 
subjected  to  an  operation  of  finance  on  the  part  of  the  state. 
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How  long  8uch  a  practice  has  €>btain6d,  is  not  shewn ;  so  loog 
as  it  does  not  interfere  widi  the  rights  of  third  parties,  it  is  no 
subject  of  the  observation  of  others.  But,  if  an  occasion  arises, 
on  which  another  state  acquires  and  exercises  a  right  of  prohi* 
biting  the  passage  of  goods  from  one  enemy's  port  to  another, 
it  appears  to  fall  directly  under  that  description,  and  is  not  pri« 
alleged  to  elude  that  right  by  the  plea  of  being  an  accustomed 
trade  of  the  country'.''     Condemnation*  (t) 

The  MercurhtSf  Hansen  master,  was  proceeding  with  a  cargo 
on  a  voyage  from  Bordeaux  to  Bremen^hnt  as  it  appeared, with 
directions  to  put  into  a  Brttuh  port  for  the  purpose  of  obtaun- 
iog  a  license  from  ,that  government.  The  question  was»  whether 
those  directions  were  sufficient  to  counteract  the  cflfectof  a  con- 
tinuous intention  of  illegal  voyage,  and  Sir  Wm.  Scott,  on  the 
16th  of  December  J  ld06,  determined  that  it  was,  (u)  in  confor- 
Biity  to  a  similar  opinion,  expressed  in  the  case  of  the  Mhma^ 
Traube  master.  (©) 

It  is  to  be  feared,  that  England  in  future,  is  most  likely  to 
set  up  a  more  rigid  than  lenient  principle,  with  regard  to  the 
prosecution  of  an  enemy's  coasting  trade ;  as  she  is  extending 
the  principle,  to  allow  to  neutrals  no  trade  which  they  had  not 
in  time  of  peace ;  when  they  should  be  entided  to  an  equivalent 
for  the  limitation  of  their  trade,  in  regard  to  contraband.  The 
intercourse  from  the  ports  of  a  belligerent  to  the  ports  of  her 
allies,  is  however  not  prohibited.  In  the  introduction  to  this 
principle,  we  come  to  the  particular  trade,  which  was  unfortu- 
nately the  origin  of  a  war  between  that  country  and  the  United 
States^  the  trade  to  enemy  colonies,  which  from  the  above 
principles  the  English  have  declared  illegal— They  assented  to 
a  voyage  from  the  mother  country  of  the  neutral  ship  to  an  ene- 
my's colony,  or  vice  versOj  but  not  from  the  colony  to  any  bel- 

(f)  JBdwardtf  1—23. 
(«)  Ihidm,  1—54. 
(v)  Ibidem,  1--55. 
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ligerent  country,  nor  to  an  enemy's  colony.  The  case  of  the 
Conferenzrathy  Baur  master,  was  the  case  of  a  vessel  belong- 
ing to  AUona^  which  had  sailed  from  there  ta  MontC'VideOi  and  • 
was  captured  on  her  return  voyage  to  Hamburg,  with  an  alter-^ 
nate  destination  to  Fredcricistadt*  Sir  Wm.  Scott,  the  ISth  De* 
cember,  1806*  observed :  *^  It  is  true,  that  the  rule  has  been 
laid  down  with  more  precision^  and  widi  greater  strictness  in 
this  war,  than  in  the  last.  It  is  now  restricted  to  the  country  of 
the  ship,  whereas  the  former  role  extended  to  the  country  of 
the  owner  of  the  cargo  also*  It  is  not  in  my  power,  neither  i« 
it  my  inclination,  to  relax  the  stricmess  of  the  latter  rule  by  in- 
terpretation. Buty  when  ports  are  so  nearly  conjoined  as  Hani'- 
burg  and  Altona,  not  merely  hyjuxta  position  only,  but  by  the 
closest  connexions  of  familiarity,  and  commercial  intercourse, 
when  they  use  one  common  exchange,  and  ^hen  the  merchants 
have  their  country-houses  on  each  side  of  the  river  indifferentr 
ly,  it  would  be  pressing  the  rule  too  harsh  on  the  merchants  of 
Hamburg,  to  hold,  that  diey  should  not  be  at  liberty  to  enjoy 
the  convenience  which  Mtona  affords  ^or  all  the  purposes  of 
commerce.  I  am  rather  disposed  to  consider  them,  as  far  as  the 
reasonable  construction  of  this  order  is  concerned^  as  the  same 
port,  i  shall  therefore  admit  the  claim,  and  restore  this  proper- 
ty as  Hamburg  property."  (w) 

Importations  into  the  neutral  country,  must  be  conducted 
bona  fide.  The  produce  of  the  enemy  mother  country,  may  be 
transshipped  from  the  neutral  country  to  an  enemy  colony ;  but 
they  must  have  been  bona  fide  imported.  The  American^f  mis- 
led by  the  precedent  of  the  case  of  the  PoUy,  Lasky  master,  [x) 
had  conceived,  that  the  discharge  of  the  cargo  and  the  payment 
of  the  duties,  broke  the  continuity  of  a  colonial  voyage.  But, 
when  Great'BrUain  perceived,  that  by  the  drawback  they  re- 
gained almost  the  whole  of  the  original  duties  ;  (for  instance, 

(w)  Bobiruon,  6...364. 
(a:)  JRoHruon,  3— 36L 
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if  they  had  run  into  America  with  a  Spanish  colonial  cargo,  and 
hnmediately  transshipped  it  in  the  same  or  in  another  vessel  to  the 
mother  country,)  with  the  case  of  the  Easex^  Orme  master,  they 
commenced  the-  condemnation  of  a  pumber  of  vessels  thus  situ- 
ated. Sir  Wm.  GranU  {y)  master  of  the  rolls,  remarked :  ^  that 
the  English  Courts  had  always  supposed  the  bonaJideB  of  the 
importation,  and  attempted  to  shew  it  by  a  close  analysis  of  the 
earlier  decisions*'* 

In  the  colonial  case  of  the  Maria^  Jackson  master, ,  ^  carge 
had  gone  from  Hamburg  to  Bordeaux^  the  vessel  had  there  ta* 
ken  in  other  produce,  and  was  afterwards  captured  on  the  ul- 
terior part  of  the  voyage  to  4$*^  Domingo.  The  cargo,  with  the 
exception  of  that  which  was  laden  at  Hamburgh  was  condemned, 
because  the  Court  did  not  hold  the  touching  at  Bordeaux  accom- 
panied with  an  entry,  competent  to  interrupt  the  continuity  of 
voyage  between  ^oif^torj^  and  Su  Domingo,  (z) 

Latterly  also,  they  have  condemned  the  vessels  in  colonial 
voyages;  and  in  the  case  of  the  Wilhelminaf  Otto  master,  a  neu- 
tral ship,  destined  with  a  neutral  cargo  from  an  enemy V  colony 
to  anodier  neutral  port,  to  which  the  vessel  belonged  (or  the 
cargo)  together  with  the  neutral  cargci,  was  condemned  26th 
of  November,  1801.  (a)  False  clearances  upon  the  outward 
voyage  and  contraband  in  the  outward  cargo,  afiect  the  returns 
contrary  to  the  general  rule,  that  the  £Eiult  is  purged  by  the  dis* 
charge  of  the  cargo,  (b)  As  the  severity  of  Great  Briiain 
againslt  the  colonial  trade  originates  in  the  principle  of  extending 
to  neutrals  no  trade  in  time  of  war,  which  the  enemy  does  not 
allow  them  in  time  of  peace,  die  case  of  the  yulianoj  Carsten 
master,  (c)  engaged  in  a  trade  to  Senegal,  was  not  adjudged  to 

(y)  XoNnton,  5~.400. 

(j)  jRoMnton,  6— Appendbc,  Not  3. 

(o)  hondbuch,  1.-470. 

{b)  ffandlwch,  1-^92-496.     3  Jtobins^  133, 

(cl  JStf^ifiMn,  4..^28. 
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be  within  the  principle.  East-India  cases  are  treated  with  the 
same  lenity,  (d) 

The  Recovery^  Webb  master,  sailed  with  a  cargo  of  cotton 
from  one  of  the  English  possessions  in  the  East-Indies^  proceed- 
ed to  Salem  in  America^  and  without  unloading  the  cargo  from 
thence  for  Rotterdamy  and  was  taken  on  that  voyage.  The  cap- 
tors urged,  that  by  the  British  navigation  act,  foreigners  were 
excluded  irom  trading  from  the  Dritisk  East- India  possessions 
to  a  foreign  country,  and  that  the  Court  of  King's  Bench,  had 
expressly  so  decided  in  the  case  of  Wilson  vs.  Marriott^  that 
the  revenue  laws  of  Great- Britain  extended  to  the  East- Indies. 
The  13th  of  May^  1807»  Sir  Wm.  Scott  as  Prize  Judge,  de- 
clined an  opinion  up'  ^n  the  question.  He  remarked,  that  aft^r 
the  Court  of  King's  Bench  in  the  case  of  Wilson  vs.  Marriott^ 
had  expressed  an  opinion,  that  the  navigation  laws  did  extend 
to  those  countries,  an  act  of  Parliment  was  afterwards  passed, 
37  G.  3.  cap.  97^  $  22,  and  cap.  117f  to  quiet  the  alarm  which 
it  had  occasioned,  and  to  recognize  in  general  terms,  the  policy 
of  admitting  foreign  vessels  to  a  regulated  trade»  on.  conditions 
which  the  East-India  Company  were  empowered  to  impose ; 
but  that  the  Company  had  never  done  any  thing  under  the  pow- 
ers of  the  act.  Hereupon,  he  concluded  his  decree  of  restora- 
tion, by  observing:  ^'  Whether  it  may  be  "deemed  fit  to  bring 
forward  the  question  in  another  Court,  where  the  discussion 
may  regularly  be  introduced^  whether,  under  all  the  circum- 
stances of  laws  not  acted  upous  but  counteracted  by  an  oppo- 
site practice,  it  shall  be  held  that  this  course  of  trading  is  sub- 
ject to  the  penalty  of  our  navigation  laws,  is  a  question  for 
the  consideration  of  those,  by  whose  advice  the  captors  will  be 
directed."  (<r) 

No  subject  of  maritime  law»  is  more  enveloped  in  doubt,  than 
the  doctrine  of  contraband.    We  have  heretofore  touched  upon 

(d)  RMnttm^  4---340. 

(e)  Bobimon,  6....346. 
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the  subject^  and  shall  now  proceed  ip  detail.  In  general  it  may 
be  laid  down^  that  every  article,  which  in  the  strictest  sense,  is 
used  in  the  prosecution  of  war,  or  the  equipment  of  vessels,  is 
reckoned  contraband  by  Great- Britain.  Sir  Wm.  Scott ^  in  the 
decision  of  the  case  of  the  Swedish  ship  Ringende  Jacobs  Krep^ 
tin  master,  observed  on  the  article  of  iron :  ^^  There  is  perhaps 
no  article  in  nature,  that  comes  more  exactly  under  the  descrip- 
tion of  an  article  of  promiscuous  use  than  iron  ;  it  is  a  commo- 
dity subservient  to  the  most  infinite  variety  of  human  uses.  As 
this  cargo  is  going  to  a  port  of  naval  equipment,  it  would  very 
probably  be  applied  as  a  naval  store ;  but  it  may  be  too  much 
to  decide  merely  on  this  inference,  that  it  is  an  article  abso* 
lutely  hostile.  Nor  can  I  agree  to  another  argument  that  has 
been  advanced,  that  because  unwrought  iron  is  excepted  ia 
some  treaties  as  not  contraband ;  thereforCf  where  no  exception 
is  expressed,  it  is  to  be  considered  as  contraband.  Enumera- 
tion  takes  place  in  treaties  to  prevent  misunderstanding :  it  dis- 
tinguishes  what  shall  be  contraband,  from  what  shall  not ;  but 
the  exception  of  particular  articles,  is  not  to  be  there  understood 
in  the  strict  sense,  in  which  it  is  sometimes  said,  exceptio  con^ 
firmat  legem*'* (f) 

In  Great  Britain^  the  contraband  articles  alone,  and  not  the 
vessel  in  which  they  are  shipped,  unless  they  belong  to  one  and 
the  same  person,  or  if  he  was  uninformed  of  their  being  on 
board,  are  liable  to  condemnation ;  (j*)  and  in  the  case  of  the 
Jonge  Tohiasy  Hilken  master,  the  share  of  a  joint-owner  was 
restored,  though  the  managii^g  owner  had  laden  the  vessel  with 
contraband ;  because,  the  former  proved  that  he  knew  nothing 
of  the  shipment,  nor  had  he  been  interested  in  it.  (A)  And  in 
the  Swedish  case,  Sarah  Christina,  Gorgensen  master,  though 
the  contraband  cargo  and  ship  were  both  proved  the  property  of 

(/)  nvbinatm,  1—92 

(^)  Hatidhuch,  2—43.    Hobineofh  3— 394f. 

(A)  Bobintm^  1—329. 


Chap.  3.  PAPERS,  IN  CAPTURE-  459 

die  same  owner,  yet  the  ship,  as  aome  doubt  prevailed  about 
the  real  property  of  the  cargo,  was  restored.  (»)  Generally  no 
freight  is  due  for  contracband*     In  the  case^  of  the  Outer  Risoery 

I 

yurgensett  demanded   his  freight,  because  it  was  unknown  to 
him^  that  sail-cloth  was  contained  among  the  confiscated  baks— 
but  it  was  denied  to  him.  {k)     In  the  case  of  the   Ntptunus^ 
Lampe  master^  it  was  however  allowed  where  the  articles  were 
bttt  small  in  quaafity  and  inconsiderable.  /)     All  innocent  arti- 
cles on  board,  the  property  of  the  owner  to  whom  the  contra- 
band belonged,  were  likewise  liable  to  confiscation,  [ni)     That 
which  is  contraband  under  the  treaties  of  the  home  country  of 
the  ship,  with  the  country  of  the  captors,  is  liable  to  confisca- 
tion  as  such,  though  it  may  otherwise  be  an  innocent  article. 
This  is  an  important  remark  to  merchants,  who  frei>  ht  Danish 
and  Swedish  carrying  ships.     Under  these  circumstances,  the 
cargo  of  the  Swedish  ship  Goede  Freede,  consisting  of  wheat, 
WflS'  condemned  as  contraband,  (n)     It  is  conceded,  that  con- 
traband domestick  articles,   if  not  otherwise  determined   by 
treaty,  (on  which  account  Prussia  and  other  countries  that  are 
Bot  under  treaty  with  England^  are  in  a  better  predicament 
than  Denmark  and  Sweden^  who  have  engage  with  England  in   ' 
a  treaty)'may  be  conveyed  in  domestick  vessels,  for  account  of 
such  domektick  owners,  to  the  enemy;  and  in  the  case  of  the 
Apoih^  B&ttcher  (o)  master,  this  rule  was  extended  to  cases  in 
which  the  articles  were  not  exported  in  domestick  vessels.    Sir 
Woh  Scott^  who  independent  of  any  treaty  determined  thus  in 
the  above  case,  upon  the  Petersburg  treaty  observed :  "  The  se-    . 
cond  article  stipulates,  that  the  ships  of  the  neutral  power  may, 
&c«'^  then  comes  the  expression  on  which  the  distinction  is  rais- 

(0  Robituim,  1—237. 

{k)  HandAuch,  2—71.    Bohirwm,  4-199. 

(/)  Bobiruon,  3—108. 

(m)  mmdhtch,  2—23.    Bobinton,  1—26. 

(yi)  Eandbuch^  2—32.    Bobintvny  4—158. 

(o)  Jiobiruon,  4—162. 
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ed,  '*  on  board  neutral  ships  ;"  that  is,  ships  of  either  of  the 
contracting  nations  being  neutral:  as  it  is  expressed  in  the 
French  version  of  the  same  article,  **  Sur  les  vaisseaux  neu* 
tres.''  If  the  question  rested  on  this  point,  I  should  without 
hesitation  express  my  opinion,  that  no  privilege  is  conveyed  to 
the  mere  Russian  proprietor  of  the  cargo  by  this  treaty^  that  car* 
go  being  conveyed  by  a  foreign  bottom.  Although  the  present 
question  does  not  depend  upon  this  treaty,  it  may  not  be  im- 
proper for  me  to  say,  in  answer  to  what  has  been  advanced,  as 
the  just  interpretation  of  that  treaty,  that  in  my  apprehension  it 
is  perfectly  clear,  t{\flt  the  terms  do  hot  point  to  any  things  but 
what  is  conjinedwithin  the  navigation  of  the  two  countries.'^*  (Jf) 
The  ship  Eleonora  Wilhelmina^  Zimmerman  master,  sailed  on 
a  voyage  from  Riga  to  Amsterdam^  with  a  cargo  of  boat  masts, 
spars,  &c«  under  the  Russian  flag  ;  and  was  captured.  Refer- 
ence was  had  to  an  order  of  government,  recognizing  a  permis- 
sion there  granted  to  trade  with  France  and  her  allies  in  innO" 
cent  articles.  But  Sir  IVm.  Scott  observed :  *•*  It  can  never  be 
construed  to  extend  the  protection  to  a  mixt  assorted  cargo, 
consisting  of  articles  partly  innocent,  and  pardy  noxious.  As 
*  far  as  the  question  turns  upon  the  treaty  with  Russia^  I  am  of 
opinion  that  the  treaty  must  be  held  to  apply  only  to  cases^ 
where  one  party  is  in  a  ^tate  of  neutrality,  and  not  where  both 
are  connected  in  hostilities  against  one  common  enemy.  The 
context  of  the  whole  treaty  clearly  refers  to  such  a  trade  only, 
and  cannot  be  extended  to  the  trade  of  either  coUhtry,  at  a  time 
when  both  countries  are  associated  in  war,  and  are  boitod  to 
contribute  their  whole  force  and  energy  against  the  common 
enemy.  I  am  of  opinion  therefore,  that  the  treaty  does  not  ap- 
ply to  the  facts  of  this  case,  (namely,  the  owner  had  but  recent- 
ly taken  a  burgher's  brief  of  Russia ;)  because,  till  I  am  bet- 
ter instructed,  I  shall  hold  that  the  national  character  of  a  man, 

{p)  Vide  the  author's  Commentary  upon  the  Rutrian  remonatranoea 
againat  the  restramts  of  Buuian  Commerce.    AUona^  IttOd.  pag.  18. 
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who  has  only  just  quitted  the  Prussian  navigation,  and  has  his 
wife  and  family  still  resident  at  PillaUf  cannot  fairly  be  consi- 
dered **a*  of  the  people  of  Russia.**  (y) 

In  the  case  of  the  Santissimo  Sacramento^  hemp  which  was 
shipped  for  Genoese  account  from  Bologna  to  the  enemy^  was 
condemned,  (r) 

In  the  case  of  the  Dantzig  ship  Juffrouw  Wobetha^  in  1782, 
a  cargo  of  timber  which  had  come  from  Poland^  was  restored, 
because  at  that  period  Dantzig  was  under  the  protection  of  Po» 
iandm  In  the  case  of  the  Evet  t^  Everts  (s)  master,  hemp  had 
been  shipped  by  Lubeck  merchants,  which  was  termed  pass-hemp 
in  the  bills  of'Liding.  Sir  Wm.  Scott^  in  his  decision,  remarked  : 
that  it  would  be  too  severe  uppn  the  Hanstorvns^  to  restrict 
them  to  the  exportation  of  their  own  products ;  that  it  was  how- 
every  a  duty  to  accompany  the  contraband  articles  with  the 
proofs  that  they  were  of  German  origin,  and  were  exportable  in 
the  usual  course  of  trade.  In  the  case  of  the  Prussian  ship 
Franklin^  Segarbrath  master.  Sir  Wm.  Scott  observed  :  That 
he  should  condemn  vessels,  having  on  board  contraband  in  a 
false  destination  ;  {t)  and  as  heretofore  remarked,  in  the  case 
of  the  Rosalie  &f  Betty ^  the  returns  of  an  outward  contraband 
(iargo,  were  condemned,  (u) 

Almost  all  necessaries  destined  to  a  port  of  naval  equipment, 
are  liable  to  condemnation.  Thus  in  the  case  of  the  Prussian 
ship  Edward^  (v)  Bartlett  master,  wines  shipped  from  Bordeaux 
for  Brest^  were  condemned.  In  the  Jungen  Margaretha^  Clau- 
sen  {jv)  master^  cheese  was  condemned;  in  the  FriendAhip^  yan- 
sen^  salted  beef;  {x)  in  Dejonge  Andreas^  (jy)  butter;  in  Dejonge 

iq)  Bolnnton,  6-335 

(r)  Hanclbuch,  2-^1.  cited  in  4  Robintont  163. 

(«)  Handbuch,  2— 60.— J7o6inMn,  4—3^4. 

(t)  Handbnch,  3— 63. -i^oMfuon,  3—217. 

(ti)  Hobwafm^  2—343  (v)  BoUnson,  4—68. 

(w)  BoHnton,  1—189. 

(x)  Handbuch,  2— 34.— i^oMnton,  1—189. 

(if)  Cited  in  Bobimon,  1*193. 
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Frederick^  (z)  pickled  cod  and  salmon ;  and  in  thtjfohannes^  (a> 
rice  and  salted  herrings,  because  they  were  respectively  destin- 
ed  to  a  port  of  such  description.  In  the  case  of  the  NepttmuSy 
Lampe  {b)  master.  Sir  Wm.  Scott  restored  taUow  destined  to 
Amsterdam^  and  remark^d^  that  if  it  had  been  taken  on  a  desti- 
nation to  a  port  of  naval  equipment,  he  should  have  had  little 
doubt  about  its  condemnation*  Of  sail  cloth,  he  remarked  in 
the  same  case,  that  it  is  universally  contraband,  even  on  a  des- 
tination  to  ports  of  mere  mercantile  naval  equipment.  So  also 
pitch  and  toTf  according  to  the  decision,  in  the  case  of  De  twee 
Jtiffrowen^  Etjes  master*  If  they  are  the  home  products  of 
the  domestic  exporter,  they  should  be  accompanied  with  certifi«. 
cates  of  the  domestick  origin,  (c) 

Ports  both  of  mercantile  and  military  equipment,  are  not  so 

'  dangerous,  as  are  ports  of  mere  naval  and  military  equipment. 
Sir  Wnu  Scott  observed  :  ^  If  it  is  a  general  commercial  port,  it 
shall  be  understood,  that  the  articles  were  going  for  mere  civil 
use,  although  a  frigate  or  other  vessel  of  war  may  occasionally 

,be  constructed  at  the  port.  On  the  contrary,  if  the  great  pre- 
dominant character  of  a  port  be  that  of  a  port  of  naval  or  mill* 
tary  equipment,  it  shall  be  intended  that  the  articles  were  going 
for  military  use ;  although  merchant-ships  resort  to  the  same: 
place,  and  although  it  may  be  possible  that  the  article  may  be 
intended  to  be  applied  to  civil  consumption/'  (d)  Wherefore  in 
the  cases  of  the  Eendragt  and  Juffrotao^  Magdakna^  cheese,  on  a 
destination  to  a  port  of  general  commerce,  was  restored ;  (e) 
and  in  the  case  of  the  Gutf  GeselUchaft^  Kohenberg  master^ 
CordiUa  hemp,  on  a  passage  to  Bordeaux.  {/)  In  a  subsequent 
case,  the  Jonge  Hermanua^  the  value  of  the  torse  in  question 

(z)  Vndmu 

(a)  Ibidem.  (6)  Rohhma^  3-*108. 

(c)  Handbucb,  2^54.— J2o&>nMm,  4-243. 
((f)  Handbuch  2—38-  Robinton^  1—195. 
{e)  Bolriruon,  1— 22— /ibtdnn,  34. 
(/)  Ididenh-^SS^Robinson,  4—94. 
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was  represented  as  too  small  to  bear  the  expenses  of  the  captors. 
But  the  Court  observed :  ^^  Torse,  is  so  like  hemp,  that  if  it  is 
permitted  to  be  carried  without  examination^  the  enemy  would 
be  very  well  supplied  with  hemp.  It  is  necessary  that  such 
cargoes  should  be  brought  in  for  examination— Captors  expen« 
ses  given,  {g^)  Generally  articles  that  serve  both  for  the  equip- 
ment of  vessels  and  for  general  purposes,  are,  upon  destination  to 
an  enemy,  subject  to  the  hazard.of  being  carried  in  for  the  pur« 
pose  of  examining  whether  they  appertain  to  war,  or  are  more 
properly  intended  for  civil  purposes.  Such  was  the  investiga- 
tion in  the  case  of  the  Ringende  Jacoby  before  referred  to,  (A) 
whether  the  iron,  and  in  the  case  of  the  Eendragt^  (i)  Bonkins 
master,  whether  the  umber  was  of  the  description  usual  in  the 
equipment  of  vessels,  in  order  to  determine  its  character ;  inas- 
much as  in  the  case  of  the  Twende  Brodre^  Sir  Wm*  Scott  de- 
cided, that  the  term  *^  BqU  de  construction^**  must  be  under- 
stood to  mean  ship  timber,  (i) 

In  the  case  of  the  Nostra  Signora  de  Begona^  Tbrtniga  mas- 
ter, rosin,  going  from  St.  Sebastians  to  the  port  of  NanteSy  was 
restored.  (/J  So  in  the  case  of  the  Frau  Margaretha^  Straer 
master,  cheese,  taken  on  a  voyage  from  Amsterdam  to  ^im" 
per;  but  in  the  case  of  the  Zelden  Rust^  (m)  Rozenna  master,  it 
was  condemned  on  a  destination  to  Corunna.  Sir  Wm*  Scott 
« remarked  ;  **  Corunna  is  itself  a  place  of  naval  equipment  in 
some  degree,  and  if  not  so  exclusively,  and  in  its  prominent  cha- 
racter, yet  from  its  vicinity  to  Ferroi,  it  is  almost  identified  with 
that  port.  These  ports  are  situated  in  the  same  hay,  and  if  the 
supply  is  permitted  to  be  imported  into  the  bay,  it  would,  I  con- 
ceive, be  impossible  to  prevent  it  from  going  on  immediately^ 
and  in  the  same  conveyance  to  FerroL  From  ^im^r,.on  the 
contrary,  cheeses  cannot  easily  be  conveyed  to  Brest^  otherwise 

(jf)  Roiituon,  4—95.  (A)  JRobiruon.  1—49. 

(i)  Robin9on,  1—32.  (k)  Robinum^  4—36. 

(0  BoHnnth  5—97.  (m)  lUMfumi,  6*  93  (tt^9^ 
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than  through  a  land  carriage."  In  the  latter  case  it  was  moo^" 
over  attested  to  the  Court,  that  the  article  was  of  a  particular 
quality,  intended  for  naval  use.  So  also  ship  biscuit  going  from 
Brest  to  Spain  in  the  Ranger^  Smit  master,  under  the  instruc- 
tions which  were  issued  for  the  supply  of  provisions  to  Spain 
in  a  period  of  scarcity ;  and  Sir  Wvu  Scott  observed :  >^  It  was 
natural  to  expect  that  a  grant  made  with  so  much  UberaUQTf 
would  have  been  used  with  the  most  delicate  honour  and  good 
faith,  both  by  Spain  and  her  alliesJ^^  (n) 

The  French  have  always  been  desirous  to  exclude  masts  and' 
ship  timber  from  contraband.  In  the  case  of  the  Swedish  ship 
Elegance^  Mr.  Parceval  Grandmaison  observed  :  <^  Ahhough 
the  English^  in  despite  of  treaties,  condemn  spars,  which  are 
destined  to  an  enemy  on  neutral  account ;  yet  such  unjustifiable 
proceedings,  which  have  been  arrogantly  avowed  by  the  minis- 
terial party  in  the  publick  debates  of  the  English  parliament^ 
can  And  no  advocates  in  a  government,  that  respects  the  Law  of 
Nations.  According  to  this  practice,  SL^French  privateer,  that 
with  an  intention  of  reprisal  should  vis-d-vis  take  from  the  ene- 
my a  ship  with  a  cargo  of  spars,  destined  for  England  on  Srve^ 
dish  account,  would  be  committing  an  illegal  act." 

According  to  the  French  prize  law,  the  ship  and  cargo  are 
only  subject  to  condemnation  when  the  contraband  on  board 
amounts  to  two-thirds  of  the  cargo.  Although  pitch  and  tar 
are  not  contraband  by  the  treaty  between  England  and  France  $ 
yet  in  a  decision  of  the  council  of  prize  in  the  case  of  the  Stdtiroj 
it  was  held  such,  because  the  Americans^  in  a  treaty  between 
themselves  and  England,  had  agreed  it  should  be  contra- 
band.. (0) 

With  regard  to  the  right  of  pre-emption  of  necessaries  of 
war  and  provision  in  the  case  of  the  Haabety  Vette  mas- 
ter. Sir  Wm.  Scott  remarked :  **  The  right  of  uking  posses- 
sion of  neutral  cargoes,  consbting  of  commeatus  or  provisions^ 

(n)  Hobiiuoth  6—125.  (0)  Bandbuch,  2---8L 
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going  to  the  eneaiy's  ports  is  qp  pecaliai*  claim  of  this  couqtryf  < 
It  belongs  generally  to  btUigere^^  natioDS ;  the  a^ncient  prac- 
tice of  EutQpe^  or  at  least  of  several  maritime  states  of  Europe^ 
was^o  Goqfisqate  tb^m  entirely;  a  century  has  not  elapsed  since 
this  claim  was  asserted  by  ^orne  of  them.  A  more  mitiga- 
ted practice  has  prevailed  in  later  times^  of  holding  sqcb  cargoes 
.  subject  only  to  the  right  of  preemption,  that  is,  to  a  ri^htof  pur-^ 
chase  upon  a  reasonable  compensation,  to  the  individual  whose 
psoperty  is  thus  diverted.  I  have  never  understood  that  on  the 
side  of  the  belligerent,  this  claim  go^s  beyond  the  case  of  car- 
goes avowedly  bound  to  the  enemy's  ports,  oit  suspected  upon 
just  grounds  to  have  a  concealed  destination  of  that  kind;  or 
that  on  the  side  of  the  neutral  the  same  exact  compensation  is  to 
be  e^cpected,  which  he  might  have  demanded  from  the  enemy 
ia  his  own  port ;  the  enemy  may  be  distressed  by  famine,  and 
may  be  driven  by  his  necessities  to  pay  a  famine  price  for  the 
commodity  if  it  gets  there ;  it  does  not  follow  that  acting^ 
upon  my  rights  of  war  in  intercepting  such  supplies,  I  am  un- 
der the  obligation  of  paying  that  price  of  distress.  It  is  a  miti- 
gated exercise  of  war  on  which  my  purchase  is  made,  and  no 
rule  has  established,  that  such  a  purchase  shall  be  regulated  ex? 
actly  upon  the  same  terms  of  profit  which  would  have  followed 
the  adventurcf  if  no  such  exercise  of  war  had  intervened  ;  it.is  a 
reasonable  indemnification,  and  a  fair  profit  on  the  commodity 
that  is  due,  reference  being  had  to  the  original  price,  actually 
paid  by  the  exporter,  and  the  expenses  which  he  has  incurred* 
As  to  what  is  to  be  deemed  a  reasonable  indemnification  and 
profit,  I  hope  and  trust,  that  this  country  will  never  be  found 
backward  in  giving  a  liberal  interpretation  to  those  terms  ;  but 
certainly  the  capturing  nation  does  not  always  take  these  cargoes 
on  the  same  terms  on  which  an  enemy  would  be  content  to  pur- 
chase them,  much  less  are  case?  of  this  kind  to  be  considered 
as  cases  of  costs  and  damages^  in  which  all  loss  of  possible 
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profit  18  to  be  laid  upon  unjust  captors  ;  for  these  are  not  unjust 
captures,  but  authorized  exercises  of  the  rights  of  war."  (/») 

In  the  Sweduk  treaty  of  the  25th  of  Jvly^  1803,  the  right  of 
preemption  is  expressly  conceded  to  Great  Britain  ;  and  in  the 
cases  in  which  they  exercised  it,  they  allowed  10  per  cent,  ad- 
vance upon  the  amount  of  the  invoice.  In  the  case  of  the  Ilaa* 
betf  Sir  Wm.  Scott  refused  to  allow  a  charge  of  insurance  which 
had  not  been  paid,  as  the  shipper  had  become  his  own  insuref, 
and  observed :  ^  The  question  is,  whether  there  is  any  reason-* 
able  ground  for  me  to  pronounce,  that  the  registrar  and  mer- 
chants have  disallowed  a  just  demand,  in  disallowing  a  charge 
of  insurance  which  had  not  been  made.  It  has  been  argued 
that  this  charge  ought  to  have  been  allowed,  because  it  is  usual- 
ly so  allowed  in  the  dealings  of  merchants  with  each  other.  I 
am  not  clear  that  this  is  a  necessary  consequence,  for  it  is  surely 
no  certain  rule,  that  in  all  cases^  where  a  cargo  is  taken  jur^  bclH^ 
but  for  the  mere  purpose  of  preemption,  that  it  is  to  receive  a 
price  calculated  exactly  in  the  same  manner^  and  amounting  pre- 
cisely to  the  same  value,  as  it  would  have  done  if  it  had  arrived 
at  its  port  of  destination  in  the  ordinary  course  of  trade.'*  The 
Lords  of  Appeal  affirmed  the  decision,  and  one  commercial 
house  alone  at  Hamburg"  thereby  sustained  a  loss  of  £4Ofi00  st. 
having  assumed  the  assurance  of  several  of  its  own  shipments 
of  grain.  (^) 

Hitherto,  treaties  have  been  so  little  a  subject  of  general  no- 
tice, that  owners  and  masters  arat  for  the  most  part  ignorant  of 
those  of  their  own  country. 

A  Swedish  ship  had  been  chartered  by  the  month  from  Bof* 
deaux  to  the  West-Indies^  ^nd  it  was  stipulated  in  the  charter- 
party,  that  no  contraband  articles,  or  articles  otherwise  prohibi- 
ted by  treaty,  but  only  wine,  brandy,  meal,  salt  meat,  &c.  should 
be  put  on  board.  The  ship  was  taken  and  carried  into  England^ 
and  the  meal  and  meat  on  board,  after  twenty  months  detention^ 
condemned  as  contraband,  under  the  11th  article  of  an  old  trea- 

{p)  M^bituMf  2.-182.  (g)  B9Hn9on,  2-.181. 
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ty  between  Sweden  and  England.  Glasshoff  was  of  opinion, 
that  no  freight  was  due  from  t6e  freighter  to  the  affreighter  for 
the  twenty  months  detention,  but  the  wages  and  expenses  of  the 
crew  were  to  be  setded  in  general  average.  But  as  no  person 
is  protected  by  his  ignorance  of  positive  laws,  the  master  was 
culpable  in  contracting  to  transport  goods  to  an  enemy's  port, 
to  which  he  was  rendered  incompetent  by  the  laws  of  his  coun- 
try. This  example  shows  the  necessity  of  compiling  the  exist- 
ing treaties  of  each  respective  country,  in  such  a  form  as  will 
enable  them  to  be  procured  on  board  of  every  vessel  belonging 
to  the  country. 

Copper  in  sheets,  that  upon  inspecdon  \a,  England  was  reported 
fit  for  the  sheathing  of  shipping,  and  on  its  way  from  Stockholm 
to  Amsterdam^  for  Swedish  account,  was  in  the  case  of  the  Swe^ 
dish  ship  Charlotte^  Focks  master^  condenmed  the  7th  Seft^ 
1804,  Sir  Win*  Scott  remarked :  ^'If  it  is  contended  on  the 
part  of  the  Crown,  that  copper  in  sheets,  though  not  adapted 
to  the  sheathing  of  ships,  b  contraband  under  the  Swedish  trea- 
ty, it  is  a  question  that  may  be  of  considerable  importance,  and 
one  that  I  shall  certainly  direct  to  stand  over  for  further  ccuosi* 
deration.  The  decree  which  I  at  present  make  is  to  condemn 
diat  part  which  is  reported  fit  for  the  sheathing  of  vessels;  fai>- 
ther  than  that  I  shall  not  go ;  as  this  is  a  new  case  respecting 
the  constfdction  of  a  treaty  on  which  a  difference  of  opinion  may 
have  been  entertained.  I  shall  therefore  not  apply  the  old  rule 
to  this  case,  but  direct  the  undisputed  article^  to  be  restored. 
The  other  parcels  of  copper  which  are  reported  to  be  of  a  doubt- 
ful quality,  must  be  reserved  for  further  consideration.'*  (r)  ^ 

In  the  case  of  the  Charlotte^  KoUzenberg^  16th  of  ^ov»  1804, 
masts  and  spars  were  taken  in  a  Lubeck  ship  on  a  voyage  from 
Riga  to  Nantes^  for  Russian  account.  The  claimants  protected 
themselves  under  the  last  treaty  between  England  and  Russia. 
The  captors  relied  upon  the  decision  of  a    former  case  before 

(r)  SMnnih  S^tTT. 
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the  Lords,  in  the  case  of  the  Swedish  ship  De  Groj^voa  Goth* 
land^  Aug.  19ih,  1803)  in  which  articles,  of  a  similar  kind  on  a 
destination  from  JRiga,Ui  Ca^,  were  condemned*  Sir  Wnu 
Scott  held  himself  bound  by  the  above  deciaion,  and  upon  cba 
destinati6n  to  a' mercantile  port,  remarked :  ^^  If  sent  to  a  mer- 
cantile port,  they  may  be  there  af^lied  to  immediate  use  in  Urn 
equipment  of  privateers,  or  they  may  be  conveyed  from  Nante$ 
to  Bfest^  and  there  become  subservient  to  every  purpose,  «• 
t^hich  they  could  have  been  applied^  if  going  direcdy  to  a  poit 
of  military  equipment.  The  aut}u>rity  of  the  above  case,  must 
be  supposed  to  have  been  formed  with  reference  to  former  aii*> 
thorities  i  and  it  is  not'even  now  contended  on  the  pan  of  the 
claimant,  that  the  late  treaty  of  1801  puts  the  commerce  of  Ru^ 
sia  with  respect  to  these  articles,  on  a  more  favourable  footing 
than  it  was  before.  (9) 

The  American  ship  die  Richmond^  Brattel  roaster,  had  sailed 
from  America^  on  a  deadnacion  to  the  hk  of  France^  with  twen* 
ty-nine  tons  of  tar  on  board,  in  «S^  Helena  she  gave  out  a 
"destination  to  Moeambiqw^  and  not  the  Isle  of  France.  The 
tar  was  said  to  be  for  tlie  ship's  use,  and  only  as  stores.  Sir 
Wm.  Scott  observed  :  ^  Can  the  quantity  be  considered  as  iiir 
tended  for  such  purpose  ?  I  cannot  bat  think,  that  it  was  more 
than  can  fairly  be  considered  as  stores*  Persons  are  not,  under 
^e  pretence  of  a  voyage  round  the  woiid,  to  carry  as  much  as 
they  please  of  articles  of  this  noxious  nature,  and  then  sell  them 
at  dilkrent  ports,  where  they  may  immediately  become  conver- 
tible to  purposes  of  war*  The  term  stores^  is  to  be  liberally  in- 
terpreted ;  but  still  it  must  be  so  understood,  as  to  be  capable  of 
something  of  a  definitive  construction.  Twelve  barrds  had 
been  before  disposed  of  at  St.  Helena  as  part  of  ihe  cargo,  and 
therefore,  it  is  quite  impossible  to  stippose ,  that  the  whole  qiam« 
tity  was  originally  iniended  as  stores.  When  it  is  connected 
with  the  act  of  conceahnent  of  4^  (|uaQtity  on  board,  the  ta- 

<t)  RoHimih  5—314. 
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ference  becomes  more  strong,  that  the  reminder  was  likewise 
intended  for  the  purpose  of  sale  at  the  ImIc  of  France*  It  may 
be  asked,  what  a  person  was  to  do  in  this  situation,  meaning  to 
act  fairly,  and  being  disappointed  of  selling  the  whole  quantity 
at  Sl  Helena.  The  answer  is  obvious.  He  ought  to  have  de^ 
dared  the  quantity,  and  requested  permission  to  sell,  or  depo- 
sit for  sale  such  part  as  exceeded  the  proportion  of  stores  upon 
the  island.  Such  a  precaution  will  appear  still  more  reasona** 
ble,  when  we  are  told,  that  the  original  value  of  the  whole  quan- 
tity, was  not  more  than  ten  or  fifteen  pounds.  The  inconve-^ 
niencc  or  loss  of  selling  a  part  to  disadvantage  there,  would 
have  been  very  trifling ;  and  with  this  small  sacrifice  to  th^ 
obligations  of  the  treaty,  he  might  have  gone  on  with  security, 
and  without  incurring  any  of  the  imputations  which  have  beea 
since  charged  upon  him.  Instead  of  pursuing  this  prudent  con- 
dOct,  the  master  is  induced  to  misrepresent  the  quantity  through* 
out ;  and,  I  think  it  must  have  been  so  misrepresented,  for  the 
purpose  of  obtaining  a  clearance  to  the  hie  of  France.''^  As 
there  was  a  professed  intention  of  selling  the  ship  there,  to  be 
used  as  a  French  privateer,  ship  and  cargo  were  both  condemn- 
ed, [t)  For  if  ships  fit  for  war,  are  destined  to  an  enemy  for 
the  purposes  of  being  sold  there  as  such,  they  are  liable  to  con- 
demnmon.  Upon  this  ground,  the  American  ship  BruiWj  des« 
lined  for  the  Havana^  mas  condemned  by  the  Lords  of  Ap- 
peal, on  the  27th  July^  1804 ;  (u)  although,  they  had  shordy 
preceding,  decreed  the  restitution  of  two  other  American  ves- 
aeb,  the  Fanny^  Ingraham^  and  the  Neptune^  Gibba  master, 
that  had  been  condemned  in  the  Vice- Admiralty  Court  of  the 
Bahamas;  but,  this  was  in  consideration  of  the  equivocal  na- 
ture of  their  character,  and  the  employment  of  the  trade,  &q. 
in  wMch  they  had  been  engaged.  In  the  Raoen^  Jennings^  a 
caae  of  a  similar  description^  the  vessel  had  been  a  French  pri-* 

(ti)  B^binun^  f,    App.  No*  1. 
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vateer,  and  had  been  condemned  as  such  at  ITew-Torif  bpt  it 
appeared  that  the  purchaser  had  used  his  best  endeavours  to  fie 
her  fur  the  purposes  of  trade ;  and  had  found  her  unsuitable, 
and  was  on  that  account  intending  to  sell  her  again;  she  was^ 
therefore  restored,  ISthyanuary^  1804.  (v) 

There  was  an  important  class  of  cases  of  Swedish  ships,  cap- 
tured on  a  voyage  irom  ports  of  Sweden  to  Ameterdanij  with 
cargoes  of  pitch  and  tar,  in  which  the  question  turned  on  the 
eflPect  of  a  modified  permission  of  trade  with  the  common  ene- 
my, in  innocent  articles,  on  the  part  of  an  ally  in  war.    In  the 
decision  of  one  of  these  cases,  the  Neptunua^  Bachman,  Sir 
Wm.  Scott  observed  :    ^  It  is  of  no  importance  to  other  nations 
how  much  a  single  belligerent  chooses  to  dilute  and  weaken 
his  own  rights.    But,  it  is  otherwise,  when  allied  nations  are 
pursuing  a  common  cause  against  a  common  enemy.     Between 
them  it  must  be  taken  as  an  implied,  if  not  an  e^^press  contract, 
that  one  state  shall  not  do  any  thing  to  defeat  the  general  ob- 
ject.   If  one  state  permits  its  subjects  to  carry  on  an  uninter- 
rupted trade  with  the  enemy,  the  consequence  may  be,  that  it 
will  supply  that  aid  and  comfort  to  the"  enemy,  which  may  be 
very  injurious  to  the  prosecution  of  the  common  cause,  and  the 
interest  of  its  alUes.  It  should  seem,  that  it  is  not  enough,  there- 
fore to  say,  that  the  one  state  has  allowed  this  practice  to  its 
own  subjects;  it  should  appear  to  be  at  least  desirablethat.it 
could  be  shewn,  that  either  the  practice  is  of  suQh  a  nature,  as 
ean  in  no  manner  interfere  with  the  common  operations,  or  that 
it  has  the  allow&nce  of  the  confederate  state*— But,  if  it  is  taken 
on  the  evidence  of  the  correspondencet  that  the  Swedish  go- 
vernment has  given  an  express  liberty  to  its  subjects,  to  freight 
vessels  from  the  ports  of  Holland^  this  must  necessarily  admit 
of  some  limitation ;  for  can  it  be  maintained  under  the  hititude 
of  that  expression,  that  they  might  carry  gun-powder,  or  any 
other  article  in  a  state  of  preparation  for  the  purposes  of  witt*  I 

(v)  B§bitum^  5.    App.  No.  h 
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It  is  not  enough  to  say^  that  it  is  the  natural  produce  of  the 
country;  because,  that  principle  must  have  its  limits  in  acknow- 
leged  ptintiples  of  self-defence  on  the  part  of  the  allied  belli*- 
gereAt,  Suppose  the  case  of  a  country  so  unfortunately  framed 
by  nature,  as  to  produce  nothing  but  sulphur,  wood  and  uiprc^ 
or  that  iroii  was  the  only  production,  can  it  be  said,  that  the  in- 
liabttants  of  that  country,  should  be  at  liberty  to  export  their 
own  manufacture  of  igun-powder,  or  cannon,  to  the  ports  of  the 
enemy  i  There  must  be  some  limiiation  assigned  to  preten- 
sions of  this  kind.  Where  are  they  to  be  found  i  In  the  or* 
der  that  has  been  issued  by  our  government,  reciting,  that  in-^ 
formation  had  been  received,  that  Sweden  allows  a  trade  in  tit* 
nocent  articke  only^  and  confirming  the  liberty  of  trade  to  that 
extent.  It  appears  from  Mr*  Canning^s  letter,  that  some  dis* 
cussion  had  taken  place  upon  this  subject,  between  the  Secre- 
tary of  State  and  the  Swedish  minister,  in  which  a  confident 
persuasion  is  expressed  on  the  part  of  this  governmenty  that 
Sweden  could  not  mean  to  suffer  a  supply  of  naval  stores  to  be 
carried  to  the  ports  of  the  enemy.  That  being  the  construction 
which  this  government  has  put  upon  the  permission,  it  must  be 
binding  on  this  Courts  Permission  is  understood  to  be  grant- 
ed  for  innocent  articles,  but  with  an  exclusion  of  naval  stores.. 
Then  waving  the  question  of  contraband,  it  is  sufficient  to  ask, 
whether  the  articles  of  which  this  cargo  is  composed,  fall  under 
the  detiomination  of  naval  stores  ?  And,  that  is  a  question, 
which  answers  itself."  He  condemned  the  part  of  the  cargo  In 
question,  but  under  the  special  circumstances  of  the  case,  de- 
creed restitudon  of  the  ship,  and  the  innocent  residue  of  the 
cargo,  that  it  may  have  been  the  property  of  the  owners  of  the 
contraband,  (contrary  to  the  general  rule)  and  remarked,  in  re- 
gard to  a  parcel  of  these,  of  which  the  master  deposed,  they 
would  have  become  the  property  of  the  consignee  in  Holland^ 
immediately  on  arrival,  and  which  it  was  stated,  were  going 
under  a  special  license  of  the  King  of  Holland^  that  if  it  was 
pressed,  he  would  require  some  explanation  to  be  given  of  the 
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nature  of  these  licenses,  and  of  the  manner  in  which  they  were 
obtained  and  applied,  before  be  would  determine  upon  the  mn 
tionality  of  the  goods  affected  by  them.**  (vi) 

The  American  ship  Friendship,  CoUatd  master,  from  £<ift»- 
more  to  Bordeaux^  had  on  board  thirty  tons  of  fostickf  4414 
hogshead  staves,  add  ninety  passengers,  being  French  mariners^ 
shipped  under  the  direction  of  the  Frejich  minister  in  Americeu 
According  to  earlier  precedents,  the  ship  was  condemed,  be* 
cause  the  cargo  was  declared  contraband.  Sir  Wnu  Scott  ob^ 
served :  <^  The  form  of  engaging  transport  ships  is  unimpor- 
lant.  The  substance  of  the  thing  is  this,  whether  they  are  ves- 
sels  hired  by  the  agents  of  the  government,  for  the  purpose  of 
conveying  soldiers  or  stores  in  the  service  of  the  state  {  That 
is  the  substance  ;  and  it  signifies  nothing,  whether  the  men  so 
conveyed  are  to  be  put  in  action  on  an  immediate  exfiedttion  or 
not.'*  In  another  part  he  continues,  ^  What  are  arms  and  am* 
*  munition  in  comparison  with  men,  who  may  be  going  to  be  con- 
veyed perhaps  to  renew  their  activity  upon  our  own  shores  i 
They  are  persons  in  a  military  capacity,  who  could  not  have 
made  their  escape  in  a  vessel  of  their  own  country.  Gan  it  be 
allowed  that  neutral  vessels  shall  be  at  liberty  to  step  in  and 
make  themselves  a  vehicle  for  the  liberation  of  such  persons 
whom  the  chance  of  war  has  made  in  some  measure  prisoners 
in  a  distant  port  of  their  i>¥m  colonies  in  the  Weet  Indies  ?  It 
is  askedf  will  you  lay  down  a  principle  that  may  be  carried  to 
^  length  of  preventing  a  military  officer  in  the  service  of  the 
enemy  from  finding  his  way  home  in  a  neutral  vessel  from 
America  to  Europe  ?  If  he  was  going  merely  as  an  ordinary 
passenger  as  other  passengers  do,  and  at  his  own  expense,  the 
question  would  present  itself  in  a  very  different  form.  Neither 
this  Court  nor  any  other  British  tribunal,  has  ever  laid  down 
the  principle  to  that  extent.  This  is  a  case  differently  compo- 
sed."   Condemnation,  (x) 

(«)  jRoHtmn,  6.-410.  (x)  B^Hnmrn,  6-429. 
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The  American  ship  Orotsembo^  BrexvMter  master,  had  eaHed  . 
im  baHaat  firom  Rotittdam  to  Lubon^  add  was  there  freighted 
hy  a  merchant  of  that  placet  to  take  in  a  cargo  qf  passengers  for 
Macao.  Three  military  officers  of  distinction,  and  two  persons 
in  dyil. departments  in  the  government  of  Bakma^  had  been 
raoeived  on  board.  Upon  the  above  precedent,  Sir  Wm*  Scoit 
4Kmdemiied  the  vcsseU  remarking,  the  27th  September ^  iUOT : 
*^  The  principle  on  which  I  determine  this  case  is,  that  the  car- 
rying Odilitary  persons  to  the  colony  of  an  enemy,  who  are  diere 
to  take  on  them  the  exercise  of  dieir  military  functions,  wiH 
laad  to  condemnation,  and  that  the  Court  is  not  to  scan  with 
minute  aritHmctick,  the.  number  of  persons  that  are  so  carried« 
If  it  has  appeared  to  be  of  sufficient  importance  to  the  govern- 
ment of  die  enemy  to  send  themi  it  must  be  enough  to  put  the 
adverse  government  on  their  exercise  of  the  right  of  preven- 
tion^ and  the  ignorance  of  the  master,  can  afford  no  ground  of 
-exculpation  in  favour  of  the  owner^  who  must  seek  his  remedy 
ii;i  eases  of  decepuon,  as  wel^  as  of  force,  against  those  who 
have  imposed  upon  him."  (y) 

In  the  case  of  die  Bremen  ship  Atakmia^  Kkm  master,  die 
Goveraour  of  the  lak  of  France  had  detained  the  ship  several 
dnys,  and  forced  upon  the  first  supercargo,  a  packet  containing 
.despatches  to  the  Minister  of  Marine  at  ParU^  which  in  case  of 
capture,  he  was  instructed  to  deliver  to  a  Colonel  Richmond  of 
the  French  service,  who  appeared  to  have  shipped  himself  on 
board  as  a  fkmter^  to  avoid*  as  was  said,  imprisonment,  in  case 
of  capture.  Sir  Wm.  ScoH  observed*  that  neutrab  were  nbt 
justified  in  taking  disguised  enemies  onboard ;  and  having  held 
the  fsict  of  a  fraudulent  concealment  and  suppression  of  papers, 
satisfactorily  demonstrated,  he  condemned  the  vessel  and  car- 
go; and  remarked*  that  auch  an  act,  was  a  service^  in  what- 
ever degree  it  e^ed,  that  could  only  be  considered  in  one 
character,  as  an  act  of  the  most  noxious  and  hostile  nature. 

(y)  RMtmn,  6—436. 

6« 
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He  referred  to  the  case  o£  the  Consiitutiorif  Tate  maaier,  by 
which  he  held  himseli  bound  to  decide,  that  the  fraudulent  car^ 
lying  the  despatches,  is  a.criimnal  act,  which  will  lead  to  con- 
demnation.'* (2) 

Upon  this  same  principle,  the  American  ship  ^u^an,  was  con* 
demned  on  the  lst»  and  the  Hope^  Jones  master,  on  the  9th  of 
Aprils  1808  ;  yet  the  cargoes  were  restored,  as  the  agents  there- 
of bad  no  share  in  the  conveyance  of  the  despatches*  (a) 

In  the  case  of  the  American  shij^  Caroline^  Doah  master,  that 
was  captured  on  a  voyage  from  New-  Tork  to  Bordeaux^  des- 
patches were  found  on  board  from  the  French  minister  in  Ame^ 
ftca,  to  the  government  of  France*  Sir  Wm*  Scott  observed : 
^  This  is  not  a  case  of  despatches  coming  from  any  part  of  the 
enemy's  territory,  whose  commerce  and  communications  of 
every  kind,  the  other  belligerent  has  a  right  to  intercept.  They 
are  despatches  from  persons  who  are  in  a  peculiar  manner,  the 
favourite  objects  of  the  protection  of  the  law  of  nations^  EmhU' 
sadors^  resident  in  a  neutral  country,  for  the  purpose  of  pre- 
serving the  relations  of  amity  between  that  state  and  his  own 
government.— The  neutral  has  a  right  to  forward  such  des- 
patches ;  but  he  risks  having  his  vessel  brought  in  for  examina- 
tion, aiid  the  necessary  detention  and  expense.  He  gives  the 
captors  an  undeniable  right  to  intercept*  and  examine  the  na- 
ture and  contents  of  the  papers  which  he  is  carrying ;  for  they 
may  be  papers  of  an  injurious  tendency,  although  not  such,  on 
9ny  a  priori  presumption,  as  to  subject  the  party,  who  carries 
them  to  the  penalty  of  confiscation ;  and  by  giving  the  captors 
the  right  of  that  inquiry,  he  must  submit  to  all  the  inconveni- 
ence that  may  attend  it.*''-*Ship  and  cargo  restored  on.  pajmient 
of  cliptor's  expense,  (b) 

The  American  ship  MoAeon^  Frost  master,  from  Dieppe,  to 
Baltimore^  had  despatches  on  board  from  the  American  minia- 

(x)  Robituon,  6—458. 

(a)  Jtobiruon,  6—461  &  63. 

(d)  Mobinson,  6....470* 
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ter  at  Pccm^  among  which  were  despatches  from  the  then  ene- 
my government  in  Denmark^  to  her  consul-general  in  America* 
Sir  Wm.  Scott  on  the  above  principle,  held  this  vessel  not  liable 
to  condemnation,  and  restored  her  13th  May^  1810,  on  pay* 
ment  of  captor's  costs,  observing,  ^^  that  American  ships  would 
do  wen  to  be  more  cautious,  in  the  conveyance  of  papers  of 
this  description,  than  the  observation  of  the  Court  enables  it  to 
say  they  are."  (c) 

In  the  case  of  the  Rapids  Fleming  mastert  an  American  vea* 
aeU  despatches  from  an  agent  of  the  enemy  were  found  on  board, 
under  cover  to  a  merchant  of  Tonning^  with  other  private  let- 
ters, going  thus  from  a  neutral  port  to  a  port  of  tiie  enelny. 
iStV  Wm.  Scott  J  the  21st  of  March^  1810*  observed  :  *^  It  must 
be  understood,  that  where  a  party  from  want  of  proper  caution, 
suffers  despatches  to  be  conveyed  on  board  his  vessel,  the  plea 
of  ignorance  will  not  avail  him.  His  caution  must  be  propor- 
tioned to  the  circumstances,  under  which  such  papers  are  re- 
ceived* If  he  is  taking  his  departure  from  a  hostile  port,  in  a 
hostile  country,  and  still  more,  if  the  letters  which  are  brought 
to  himf  are  addressed  to  persons  resident  in  a  hostile  country, 
he  is  called  upon  to  exercise  the  utmost  jealousy,  with  regard 
to  what  papers  he  takes  on  board*  On  the  other  hand  it  is  to 
be  observed,  that  where  the  commencement  of  a  voyage  is  in  a 
neutral  country,  and  it  is  to  terminate  at  a  neutral  port,  or  as  in 
this  instance,  at  a  port  to  which,  though  not  neutral,  an  open 
trade  is  allowed,  in  such  a  case  there  is  less  to  excite  his  vigi- 
lance, and  therefore  it  may  be  proper  to  make  some  allowance 
for  any  imposition  which  may  be  practised  upon  him.  But, 
when  a  neutral  master  receives  papers  on  board  in  a  l\ostile 
port,  he  receives  them  at  his  own  hazard,  and  cannot  be  heard 
to  aver  his  ignorance  of  a  fact,  which  by  due  inquiry,  he  might 
have  made  himself  acquainted  with— The  party  in  the  present 
ease  has  the  benefit  of  the  favourable  distinction"— Ship  released 
upon  payment  of  captor's  expenses,  {d) 

<c}  Edmard»,  2—^37.  {d)  MtMntw,  6*-.393. 
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The  Danish  EaH  bidifl  ship  Trende  Sostre,  Nuwn  mavter^ 
sailed  with  a  cargo  of  contraband  arucka  ^m  Copenh^en  km 
Tranquebar^  and  was  to  have  pat  in  at  the  Cupe  of  Good  Bop€^ 
where  it  was  intended  to  have  sold  a  part  of  the  carges  which, 
was  innocent  The  Tcssel  arrived  at  the  Co/e,  after  that  secde* 
mcnt  har^  surrendered  to  the  British  forces,  and  waa  there  seized 
aa  prize.  In  deciding  upon  the  case^  the  Court  observed :  ^^  if 
the  port  had  contbued  Dutchy  a  person  could  not,  I  diiidc,haiw 
been  at  liberty  to  cany  thither  articles  of  a  contraband  nature^ 
under  an  intendon  of  selling  other  innocent  commodities  onljTt 
and  of  proceeding  jsrith  the  contraband  articles  lo  a  port  of  01*^ 
terifir  destination ;  but  before  the  ship  arrives  a  circumataMS' 
takes  place  which  completely  discharges  the  whole  guih ;  be«* 
cause  from  the  moment  the  Cape  became  a  British  poaseseiotty 
.  die  goods  lost  their  natiu%  of  contraband*  lliey  were  going  into 
the  possession  of  a  British  settlement,  and  the  consequence  of 
any  preemption,  that  could  be  put  upon  them,  would  be  Brh^ 
iish  preemption.  The  principle  on  which  the  Gouit  proceeds  is 
that  there  must  be  a  delictum  existing  at  the  moment  of  8ei<» 
zure."  {e) 

The  case  of  the  American  ship  AUy^  had  been  earlier  decided , 
upon  the  same  principle.  The  imputation  was  considered  as  re« 
moved  by  the  Portus  ad  quern  becoming  British  before  the  arri» 
val  of  the  vessel.  It  was  a  case  of  trade  with  an  enemy  on  afr 
adventure  originating  before  the  war,  but  not  stop!  on  notice  of 
hostilities,  (f) 

To  the  credit  of  humanittf  a  new  species  of  contraband  ha» 
arisen  of  late  years  ;  namely,  slaves.  By  a  regbter  which  waa 
laid  before  Parliament  in  the  summerof  1814,  no  less  than  IM 
ships  engaged  in  the  slave  trade  had  been  condemned* 

The  American  ship  Amedie^  had  on  board  a  cargo  of  shrFea^ 
and  was  on'  that  account  condemned  at  Tort^ku  Before  die 
Court  of  Appeal^  Sir  Wm.  Grant  observed : 

(«)  Mobirmn,  6— Sd2.  (/)  JBtMitton,  5—251. 
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^AmericB  had  prohibited  the  slave  trade,  while  by  our  owo 
la«^8  it  was  atill  allowed.  White  thus  allowed,  it  appeared  to 
ua  difficult  to.cooiaider  the  prohibitory  law  of  America  in  anjr 
other  fight  than  as  one  of  those  municipal  regulations  of  a  fo- 
reign state,  of  which  this  Court  could  not  take  any  cognizance* 
But  by  the  akeratioD  which  has  since  taken  place,  the  question 
stands  on  different  grounds,  and  is  open  to  the  application  of 
wry  different  principles*  The  slave  trade  has  since  been  totally 
aboKshed'by  this  country,  and  we  can  now,  abstractedly  speak- 
ing, assert  that  it  can  have  no  legitimate  existence.  When  I 
say  abstractedly  speaking,  I  mean  that  this  country  has  no  right 
to  control  any  foreign  legislature,  that  may  think  fit  to  dissent 
from  this  doctrine,  and  to  permit  to  its  own  subjects  the  prose- 
ciukm  of  this  trade  t  but  we  have  now  a  right  to  affirm,  that 
prima  facie  the  trade  is  illegal,  and  thus  to  throw  on  claimants 
the  burden  of  proof  that  in  respect  of  them,  by  the  authority  of 
their  own  laws,  it  is  otherwise*  As  the  case  now  stands,  we 
think  we  are  entitled  to  say»  that  a  claimant  can  have  no  right, 
upon  principles  of  universal  laWf  to  claim  a  restitution  in  a  Prize 
Court,  of  human  beings  carried  as  his  slaves.  He  must  shew 
some  right  that  has  been  violated  by  the  capture,  some  proper- 
ty of  which  be  has  been  dispossessed,  and  to  which  he  ought  to 
be  restored.  In  this  case  the  laws  of  the  daimaot^s  eomMbry  id- 
low  of  tx>  right  of  property  such  as  he  claims.  There  can  there- 
fore be  no  right  to  restitution.  The  consequence  is  diat  the 
jodgmettt  must  be  affirmed."  (g) 

Upon  the  same  ground,  the  Fortuna^  Femimo  master,  under 
die  PorhMguie^t  flag,  was  condemned,  as  masked  American  pro* 
pcrty*  (A) 

So  also^  the  Donna  Marianne^  tmder  PortugTtese  colours,  die 
'Sd  ytmt^  18 Id,  as  masked  English  property,  (f) 

Ob  the  other  hand»  the  Swedish  ship  Diana^  with  a  cargo  of 
•lavea,oa  the  21st  of  ifey,  1813,  was  restored,  because  Swedtn 

(0  IMsm,  1^91. 
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had  only  since  the  capture,  by  the  treaty  of  the  3d  of  Marchp 
18139  pledged  herself  to  abolish  the  slave  trade  in  Stoeden  ;  (i) 
while  the  ilmmcan schooner  Severn^  Bradford noAXex^wzs  con- 
demned in  Halifax  upon  the  precedent  before  suted,  Doctor 
Croke  there  observed :  ^^  It  is  not  necessary  to  have  slaves  actu- 
ally on  board ;  it  was  laid  down  in  the  Fortuna^  that  it  was  suf- 
ficient if  the  unlawful  traffick  was  either  incipient^  progressive, 
or  complete.''  In  this  case  the  schooner  had  a  great  quantity 
of  water,  rice  and  slaves'  provisions,  messkits*  and  shackles  od 
board,  (i) 

In  the  overwhelming  superiority  of  Great  Britain  at  sea,  the 
right  of  blockade,  as  it  has  extended  and  perfected  itself  in  the 
English  legal  decisions,  will  long  be  maintained,  particularly 
with  relation  to  the  blockade  of  enemy's  ports.  It  is,  however, 
incident  to  the  nature  of  the  subject  itself,  that  every  nation 
which  may  hereafter  obtain  the  preponderance  will  probably 
adopt  the  same  principles.  Upon  no  other  subject  in  the  books 
and  in  practice,  have  we  perceived  more  errour  than  upon  this 
right  of  blockade. 

The  EngRsk  adopt  two  kinds  of  blockade,  the  one  blockade  m 
facty  and  the  other  by  notification  to  the  ministers  of  foreign  go- 
vernments in  England*  The  first  is  properly  confined  to  ports, 
the  other  extended  to  whole  coasts,  and  even  to  neutral  rivers, 
as  was  the  case  in  1803,  when  the  French  had  possessed  them- 
selves of  Hanover* 

The  blockade  of  St.  Lucar  was  notorious  de  facto.  The  Spa^ 
ni^A  government  had  freighted  the  Swedish  ship  Tutela^  Rein^ 
strock  master,  with  wheat  for  St*  Lucar  from  BordequXf  at  the 
time  when  the  English  permitted  the  importation  of  grain  into 
Spain^  except  through  blockaded  ports*  The  vessel  was  captur- 
edf  and  the  parties  admitted  that  they  knew  of  the  blockade  at  * 
Bordeaux ;  the  captors  urged  her  condemnadon,  because,  ss 
they  alleged^  the  knowledge  of  a  blockade,  whether  existing  de 

Qc)  Dodt9n,  1—98.  (0  SUwart,  p.  SS5. 
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facto^  or  made  known  per  notification,  subjects  the  party  violat- 
ing it  to  condemnation.  Sir  Wm*  Scott  observed  :  ^*  This  ship 
appears  to  have  been  lying  some  time  in  Bordeaux^  and  if  the 
matter  had  rested  only  upon  the  general  notoriety  of  the  block- 
ade  at  Bordeaux^  at  the  time,  it  might  have  laid  a  ground  for 
that  sort  of  indulgent  consideration,which  has  been  pressed  upon 
the  Court  as  due  to  ships  lying  in  the  enemy*s  poru,  to  which 
information  may  be  supposed  to  travel  with  much  uncertainty* 
It  is  contended  that  in  such  a  case  the  Court  will  not  press  too 
rigidly  the  consequences  arising  from  general  inference  only.  If 
the  case  stood  on  mere  notoriety  alone,  there  might  be  room  for 
that  kind  of  argument ;  but  there  is  a  particular  circumstance 
in  this  case*  which  deprives  it  of  the  benefit  of  such  considera- 
doDs.  The  master  says  that  he  was  informed  by  his  correspon- 
dent at  Bordeaux  that  St,  Lucar  was  under  blockade.  He  re- 
ceived information,  therefore,  in  the  most  authentick  manner 
from  his  correspondent  at  Bordeaux^  to  whom  he  was  referred 
by  his  owner.  And  with  respect  to  the  nature  of  the  blockade, 
there  could  have  been  no  more  uncertainty  as  to  the  character 
of  the  blockade,  than  as  to  the  fact ;  because  if  it  had  been  only 
a  military  blockade,  confined  to  the  exclusion  of  ships  of  war^ 
as  it  is  suggested  it  might  have  been,  or  if  the  master's  impres- 
sion had  led  to  the  supposition  of  its  being  of  that  nature,  no 
objection  would  have  been  raised  against  going  on,  as  he  must 
have  imagined  in  perfect  safety.  He  seems  to  have  entertained 
no  doubt  upon  that  point,  but  to  have  acted  only  under  an  opi- 
nion that  because  he  had  signed  the  charter- party  he  was  bound  to 
proceed.*  I  conceive  the  law  is  not  so,  but  that  he  would  have 
been  justified  in  refusing  to  go  on.  As  in  all  other  contracts  that 
become  illegal,  he  might  have  protested  against  being  any  bnger 
bound  by  his  charter-party.  Does  he  apply  to  his  own  Consul, 
or  to  the  Courts  of  Justice  ?   If  he  had,  unless  all  the  first  prin* 

*  Unfortoately  such  erroneous  opinions  are  bat  too  abundant 
am(»ig  ship-masters. 
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ciples  of  justice  are  disregarded  ki  France^  I  cannot  suppose^ 
that  they  would  have  refused  to  exonerate  him,  or  that  he  would 
have  been  aaually  forced  out  of  port.  He  does  not  appear  to 
have  applied  Jor  any  such  redress*  If  he  had|  indeed*  it  could 
not  be  held  in  this  Court,  that  his  mere  engagement  to  do  an  aa 
which  had  become  illegal,  however  injuriously  pressed  upon 
him  by  the  artifices  of  the  enemy  shipper,  could  exonerate  him 
from  the  penalties  consequent  upon  it.  Unlets  it  eould  be  main- 
tained that  the  ship  is  justified  by  the  direction  of  the  employer 
in  the  enemy  ^s  countryi  I  can  find  no  principle  on  which 
the  vessd  can  be  relieved*  Such  a  position  would  be  altoge- 
ther untenable.  I  am  therefore  under  the  necessity  of  pro- 
nouncing,  that  this  ship,  as  well  as  the  cargoy  is  subject  to  ceo* 
demnatifn*"  (m) 

Itisnmderstood,  that  a  blockade  by  ooti6catiOn»  coatiaiieB 
until  the  revocation  of  such  blockade  is  notified*  So  decickd 
an  the  Vronw  Johanna^  Okhen  master,  (n)  Abo,  that  a  tioicis 
presumed,  when  such  notification  can  aflect  other  pow«ra  to 
whom  (not  having  representatives  with  tJse  power  who  makes 
it)  such  notice  was  not  directly  made.  JUeknde^  Base*  {o)  The 
time  allowed  for  such  presumed  notification  is  proportioned  to 
the  distance  to  which  it  is  to  be  communicated*  On  this  par- 
ticular.  Sir  Wm.  Scott  observed ;  ^  The  question  as  to  thf 
length  of  time  proper  to  be  allowed  for  notice,  must  depend  up- 
on  dates.  It  is  a  distinction  of  reasonable  equity^  and  not  of 
partiality  or  favour  to  a  particttlar  nation,  to  give  rather  a  more 
liberal  allowance  of  time  for  noticef  to  persons  in  the  situation 
of  merchants  in  Americcu  It  is  not  to  be  iaken»  I  tiiink,  mcttfy 
on  a  calculation  of  the  distance ;  but  with  reference  also  to  the 
accidents^  by  which  die  general  isterconrsci  even  after  the  al- 
lowance of  distance,  b  liable  to  be  retarded*'^  (/r)    He  fivther 

(/ft)  Bobinton^  6^182. 
(n)  Bobinatn^  2—109.  - 
(«)  Riibinson,  2—111.* 
ip)  Bobiman,  3—282* 
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Udded :  '<  There  are  two  obligatioHs  which  I  must  presume  ful* 
filled  unless  the  contrary  is  shewn  ;  because  they  are  obligations 
arising  out  of  the  publick  duties  of  governments  :  the  duty 
of  making  immediate  communication  to  foreign  states  on 
the  part  of  the  government  imposing  the  blockade,  and  the 
duty  of  transmitting  jsuch  communication  immediately  on  the 
part  of  those  publick  ministers,  to  whom  it  is  immediately  made. 
I  cannot  suppose,  without  very  injurious  imputation  upon  the 
persons  entrusted  with  these  great  interests,  that  they  did  not 
use  the  utmost  diligence  for  that  purpose.*' 

With  regard  to  the  dme  of  communication  in  Europe^  it  will 

thus  be  seen  that  Great  Britain  adopts  a  stricter  rule  than  with 

the  Americans;  yet  in  the  case  of  the  Jonge  Petronella,  Kens 

.master,  the  time  of  eight  days  was  not  conceived  sufficient  to  af- 

.fectthe  parties  (who  had  within  that  time  sailed  out  of  Rotter^ 

dam)  with  a  legal  knowledge  of  the  blockade,  {q)     In  the  case 

of  the  Calypso^  Schultz  master,  the  blockade  of  Holland  wa^B 

made  known  on  the  21st  of  March,  and  the  ship  continued  to 

lade  in  Rotterdam  as  late  as  the  20th  of  April.  It  was  construed 

'  that  this  must  have  been  after  the  notification  of  blockade  at 

Rotterdam^  and  she  was  condemned. (f)   In.  the  case  of  the  Nep^ 

tunej   Hempel  master.  Sir  Wm.  Scott  observed  :  ^*  A  blockade 

would  be  the  most  nugatory  thing  in  the  world  if  individuals 

were  allowed  to  plead  their  ignorance  of  it.     It  is  the  duty  of 

.foreign  governments  to  .communicate  the  information  to  their 

subjects,  whose  interests  they  are  bound  to  protect.     I  shall 

hold  therefore,  that  a  neutral  master  can  never  be  heard  to  aver 

against  a  notificauon  of  blockade,  that  he  is  ignorant  of  it.     If 

he  is  really  ignorant  of  it,  it  may  be  a  subject  of  representation 

to  his  own  government,  and  may  raise  a  claim  of  compensation 

r 

from  them,  but  it  can  be  no  plea  in  the  Court  of  a  belligerent. 
In  the  case  of  a  blockade  de facto  only,  it  may  be  other  wise,  but 

iq)  Robinwn,  3—131. 

(r)  Bobimmi,  3—398. 
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this  is  the  case  oF  a  blockade  by  notification ;  .another  distinc- 
tion between  a  notified  blockade,  and  a  blockade  existing  de 
facto  only,  is,  that  in  the  former  the  act  of  sailing  to  a  blockaded  i 

place  is  a  suiEcient  offence.     It  is  to  be  presumed  that  the  noti*  ' 

fication  will  be  formally  revoked,  and  that  due  notice  will  be 
given  of  it ;  till  that  is  done,  th«  port  is  to  be  considered  as  clo- 
sed up,  and  from  the  moment  of  quitting  port  to  sail  on  such 
destination^  the  offence  of  violating  the  blockade  is  complete ; 
and  the  property  engaged  in  it  subject  to  confiscation.  (^) 

When  a  squadron  is  driven  off  by  adverse  winds  or  other  acci- 
dents of  weather,  or  for  stress  of  provision,  it  does  not  work  a 
discontinuance  of  the  blockade  by  notification ;  but  otherwise  if 
driven  off  by  a  superiour  force,  as  in  the  case  of  the  Hoffnung^ 
Schmidt  master,  «9tV  Wm.  Scott  ot:(served :  *^  When  a  squadron  ik 
driven  off  by  accidents  of  weather,  which  must  have  entered  into 
the  contemplation  of  the  belligerent  imposing  the  blockade,  diere 
is  no  reason  to  suppose  that  such  a  circumAance  would  create  a 
change  of  system,  since  it  could  not  be  expected  that  any  block- 
ade would  cominue  many  months,  without  being  liable  to  such 
temporary  interruptions.     But  when  a  squadron  is  driven  off 
l>y  a  superiour  force,  a  new  course  of  events  arises,  which  may 
tend  to  a  very  different  disposition  of , the  blockading  force ;  anH 
which  introduces  therefore  a  very  different  train  of  presumptions, 
in  favour  of  the  ordinary  freedom  of  commercial  speculadons. 
In  sueh  a  ease  the  neutral  merchant  is  not  bound  to  foresee,  or 
to  conjecture  that  the  blockade  will  be  resumed,  and  therefore 
if  it  is  to  be  renewed^  it  mUst  proceed  de  novo^  by  the  usu^ 
course,  and  without  reference  to  the  foi'mer  state  of  facts,  whicli 
has  been  so  effectually  interrupted.     On  this  prmciple  it  was 
that  the  Court  held  the  former  blockade  to  have  become  extinct, 
and  intimated  an. opinion,  that  there  should  be  a  repetition  of 
the  same  measures,  on  its  recommencement  to  bring  it  to  the 
knowledge  of  neutral  sutes,  either  by  pubfick  declaration^  or 

(t)  jRofo'iuofi,  2—114. 
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by  potoriety  of  the  fact.  It  is  not  now  contended  (referrtog  to 
the  blockade  oiCadiz^  that  any  new  declaration  has  issued^  and 
the  Court  has  already  determined  that  the  former  notification 
had  become  extinct.  It  remains  therefore  to  be  considered, 
whether  there  has  been  that  notoriety  of  thtfact^  from  the  ope- 
ration of  time  or  other  circumstances,  which  must  be  taken  to 
ha\'e  brought  the  existence  of  the  blockade  to  the  knowledge  of 

,  the  parties."  (/) 

Inquiry  at  the  mouth  of  the  harbour  as  to  the  continuance  of 
the  blockade  is  generally  inadmissible.     Yet  under  particular 
circumstances  it  was  allowed  in  the  case  ofthe  Betsey^  Goodhue 

'  master,  (u)     Sir  Wm.  Scott  there  remarked  :  ^^  I  certainly  can- 
pot  admi^«  that  Americans  are  to  be  exempted  from  the  common 
itSect  of  a  notification  of  a  blockade  existing  in  Europe.    But  I 
think  it  is  not  unfair  to  say,  that  lying  at  such  a  distance  where 
they  cannot  have  constant  information  of  the  state  of  the  block- 
ade, whether  it  continues  or  is  relaxed,  it  is  not  unnatural  that 
Jthey  should  send  their  ships  conjecturally,  upon  the  expectation 
.of  finding  the  blockade  broken  up  after  it  had  existed  for  a 
considerable  time.  A  very  ^eat  disadvantage  indeed  would  be 
imposed  upon  them,  if  they  were  bound  rigidly  by  the  rule  which 
jusdy  obtains  in  Europe^  that  the  blockade  must  be  conceived  to 
exist,  till  the  revocation  of  it  is  actually  notified.     For  if  this 
jrule  is  rigidly  applied,  the  effect  of  the  blockade  would  last  two 
months  longer  upon  them  than  on  the  trading  nations  of  Europe^ 
by  whom  intelligence  is  received  almost  as  soon  as  issued.  That 
the  Americans  snould  therefore  send  their  ships  upon  a  fair  con- 
jecture, that  the  blockade  had  after  a  long  continuance  determin- 
ed»  and  (or  the  purpose  of  making  fair  inquiry,  whether  it  had 
BO  determined  or  not,  is  I  think  not  exceptionable ;  though  I  cer- 
tainly agree  that  this  inquiry  should  be  made,  not  in  the  very 

•  mouth  of  the  river  or  aestuary,  from  the  blockading  vessels,  but 

(0  J?«6iiiMfi,  6-iir.  («)  Ii9bifuf9tt,  1—332. 
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in  the  ports  that  lie  in  the  way,  and  which  can  furnish  informa- 
tion, without  furnishing  opportunities  of  fraud.'' 

But  in  relation  to  Europe^  in  the  decision  of  a  later  case,  the 
Posten^  Hyll^  he  observed :  *'  In  Eufopc^  where  the  different 
states  have  constant  intelligence,  and  may  be  said  to  live  as  it 
were  under  one  roof,  it  shall  never  be  permitted  that  a  ship  shall 
sail  without  knowledge  of  blockade,  under  pretence  of  further 
inquiry  at  the  spot  blockaded ;  and  therefore  condemned  the 
ship,  {v) 

At  the  blockade  of  the  Elbe  in  1803,  it  was  conceived^  that 
the  case  called  for  a  more  liberal  and  lenient  principle  of  block- 
ade. But,  in  the  cases  of  the  Spes  and  Ireney  where  under  an 
impression  that  the  blockade  would  not  be  of  long  continuance, 
these  vessels  were  instructed  to  proceed  from  Archangtty  to 
come  off  the  Elbcf  and  inquire^  whether  the  river  was  then  un- 
der blockade  pr  not  \  Sir  Wm.  Scott  observed :  *'  It  has  been 
contended,  that  the  blockade  of  the  Elbe  is  to  be  considered  on 
different  principles,  from  those  that  are  applied  to  other  block- 
ades, inasmuch  as  it  is  a  blockade  not  imposed  upon  the  coun- 
try, but  the  enemy  in  the  interiour.  This  representation  is  to  a 
great  extent  true,  and  may  under  circumstances  that  admit  of 
any  latitude  of  interpretation,  entitle  the  parties  to  all  the  indul^ 
gent  considerations  that  can  fairly  be  applied  to  their  case.  But 
all  the  general  consequences  of  such  a  blockade,  must  be  supi- 
posed  to  have  been  duly  considered  by  the  government  impos- 
ing it ;  and  when  the  measure  is  once  applied,  the  Court  is  un- 
der the  necessity  of  enforcing  it,  on  the  only  principles  on  which 
any  other  blockade  ever  has  been  or  can  be  established.  Were 
the  Court  disposed  to  desert  those  principles,  and  to  wander  in- 
to new  speculations  respecting  blockades,  I  do  not  observe,  that 
the  gentlemen  have  even  suggested  the  new  principles  on  which 
it  could  act.  The  Court  is  therefore  under  the  necessity  of  ap- 
plying the  same  general  principles,  on  which  all  former  deci- 

(«)  Robinaofiy  1—335. 
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sions  on  this  right  of  war  have  been  founded ;  though  in  so  do- 
ing, it  would  be  disposed  undoubtedly,  to  apply  them  leniently, 
and  with  attention  to  every  circumstance,  that  could  entitle  the 
parties  to  favourable  considerations."  (rv) 

The  act  of  sailing  to  a  blockaded  port  is  sufficient  to  consti- 
tute the  offence  (i.  e.  if  a  blockade  by  notification.)  The  ship 
ifeptunus^  Hempel  master,  sailed  on  a  voyage  from  Daniztg  to 
Havrcy  October^  1798 ;  when  that  port  had  been  blockaded  by 
notification  of  the  23d  of  February ^  1798*  On  her  voyage  she 
met  the  fleet  of  Admiral  Duncan^  and  after  examination  was 
liberated ;  and  upon  askingi  whether  Havre  was  under  a  block- 
ade f  was  answered— No.  The  question  was,  being  after- 
wards captured,  in  what  light  the  master  was  to  be  considered 
jfter  receiving  this  information  ?  Sir  Wm.  Scott  said :  *^  Under 
these  circumstances,  I  think  it  would  be  a  litde  too  hard  to 
press  the  former  offence  against  him  ;  I  think  I  cannot  look  re- 
trospectively to  the  state  in  which  he  stood  before  the  meeting 
with  the  British  fleet,  and  therefore  I  shall  direct  this  vessel 
and  cargo  to  be  restored.*'  {x) 

The  Courier,  Erich  master,  was  destined  from  iHllaUj  osten- 
sibly to  Colberg^  and  then  to  England^  but  in  the  course  of  the 
voyage,  the  master  entertaining  doubts  as  to  its  legalityt  applied 
to  the  commander  of  a  British  cruizer,  who  gave  him  permis- 
sion to  proceed*  Sir  Wm*  Scott  held,  that  the  Order  of  the  7th 
January^  1807,  extended  to  this  case,  as  ^e  condemned  vessel 
and  cargo ;  observing  the  19th  of  Juncy  1810.  <^  It  is  not  the 
mistaken  exposition  of  this  British  officer,  that  will  alter  the  law 
of  the  case;  the  Court  has  allowed  misinformation  upon  a  point 
of  fact,  to  be  a  fair  ground  of  indulgence ;  but  upon  a  question 
of  law,  the  neutral  is  to  look  to  other  sources  for  instruction. 
In  this  case,  indeed,  the  officer  does  not  assume  the  right  of  in- 

(w)  Robhumf  5^7B,  Tide  also :  Claim  to  joBtice,  most  humbly  address- 
ed to  the  most  noble  and  right  honourable  the  Lords  Cohimissioners ;  by 
JIf r.  ^enmich, 

(ar)  jRobuuM,  2-«115.- 
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terpretiDg  the  lavr^  but  he  assumes  a  right  which  he  is  as  little 
possessed  of,  that  of  superceding  the  Order  in  Council,  by  giv- 
ing this  vessel  peronissioQ  to  go  to  the  interdicted  port.  I  do 
not  say,  a  case  might  not  occur  in  which  the  Court  would  be 
disposed  to  hold  ^n  officer  in  his  Majesty's  service,  authorized 
to  assume  such  a  power,  but  it  must  be  a  ca^e  of  necessity  ;  aa 
for  instance,  .where  a  ship  is  in  absolute  want  of  provisional  or 
is  otherwise  incapable  of  proceeding  to  an  open  port,  and  where 
the  necessity  alone,  without  such  permission  giveo^  would  be  a 
sufficient  justification."  (y) 

If  by  remissness  on  the  part  of  the  blockading  force,  ships 
are  permitted  to  go  in  or  out,  so  that  uncertainty  with  respect 
to  the  continuance  of  the  blockade  arises,  the  decisions  of  Prize 
Couru,  go  to  the  release  of  a  vessel,  thus  entering  a  blockaded 
port,  as  was  the  case  in  the  jfuffrouw  Mafia  Schroedery  Gronr 
wold  master ;  and  as  decided  in  the  case  of  the  Henrtcus^  that 
permission  to  go  in  with  a  cargo,  included  permission  to  that 
ship,  to  come  out  with  a  cargo.  But  the.  greater  part  of  the 
cargo  of  the  ship  Juffrotnv  Maria  Schroeder  was  condemned^ 
because  the  Court  held,  that  there  was  no  general  relaxation, 
^though  particular  vessels  were  considered  to  be  protected 
by  the  loose  manner  in  which  the  blockade  was  kept  up  towards 
them,  (s) 

<jenera}ly,  goods  which  are  laden,  after  n  knowledge  of  notifi- 
cati<yi  of  blockade,  are  liable  to  condemnation,  if  the  vessel  in 
which  tfie^  are  laden  is  subsequendy  captured.  (<t)  The  offenoe 
of  a  breach  of  blockade  which  commences  with  the  voyage,  at- 
taches unto  the  end  of  that  voyage.  In  the  case  of  the  Wehaarit 
von  PiHau^  Botcher  master.  Sir  Wm.  Scott  observed :  ^  One 
-circumstance  on  which  exemption  is  prayed^  is,  dial  she  had 
escaped  the interiour  circumvalladon, if  I  may  socaU it ;  that  she 
had  advanced  some  way  on  her  voyage,  and  therefore^  that  she 

(jf)  Edvfordi,  351. 
(x)  RObimon,  3^160. 
(o)  Bobitum,  3—298. 
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had  in  some  degree  made  her  escape  from  the  penalties.    I  can- 
not accede  to  that  argument ;  if  the  principle  is  sound,  that  a 
neutr id  vessel  is  not  at  liberty  to  come  out  of  a  blockaded  fixt 
with  a  cargo ;  I  know  no  other  natural  termination  of  the  of- 
fence»  but  the  end  of  that  voyage.     It  would  be  ridiculous  to 
sayt  if  you  can  but  get  past  the  blockading  force,  you  arefree*-^ 
this  would'be  a  most  absurd  application  of  the  principle ;  for  I 
see  no  other  point  at  which  the  trffence  can  be  terminated."    He 
referred  to  the  passage  t}f  Dynketschoek  commenting  upon  the  . 
order  of  the  states  general,  in  1630,  where  it  is  observed  :  ^*  If 
an  EngRskman^  destined  from  Flanders  to  Denmark^  is  chased 
Into  an  English  port,  and  puts  out  from  there  with  intent  to  pro- 
secute his  voyage,  and  has  not  yet  reached  his  port  of  destina- 
tion, when  he  is  taken;  to  me  he  appears  to  be  taken  on  the 
Toyage  and  in  the  act ;  and  it  is  the  same»  whether  the  port  to 
Which  he  fled,' is  a  pon  of  his  own  or  of  another  country,  as  in 
either  case  he  vras  not  at  the  port  at  which  the  voyage  was  to 
^cnd/'    (^.  y»  P*  Lib.  L  cap.  2,)     Being  of  opinion  therefore, 
as  he  remarked,  that  the  principle  is  sound,  I  shall  hold,  that  if 
•a  ship  ^at  has  broken  a  blockade,  is  taken  on  any  part  of  that 
( voyage,  she  is  taken  in  delicto ^  and  subject  to  confiscation.  {b)\ 
In  the  case  of  the  ship  Conferenzraiti^  Bout  master,  which 
'was  destined  frotn  Hamburg  to  Tbnning^  and  from  thence  to 
Buenos'Ayres^  &c.  It  was  alleged,  that  the  ship  had  been  guilty 
of  a  breach  of  blockade  on  the  outward  voyage  ;  and.  Sir  Wm. 
Scott  observed :    *^  With  respect  to  the  intention  of  the  parties, 
it  does  appear  from  the  charter-party,  chat  th^re  was  a  design 
to  violate  the  blockade.     Bat,  though' there  may  have  been  the 
mens  rea^  the  parties  have  had  the  benefit  of  extrinsick  circnm- 
.  stances  turning  out  in  their  favour.     The  blockade  was  raised 
before  the  vessel  sailed ;  so  that  there  is  not  the  corpus  delicti 
existing,  that  would  be  necessary  also  to  draw  upon  them  the 
penalties  of  the  law.''  (c) 

(5)  Rohintm^  S— 130. 
(c)  Bokhuoth  6—363. 
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The  Altona  ship  Christtamberg^  Vanderweyde  master,  under 
the  benefit  of  an  indulgence  of  relaxation  of  a  blockade  of  Hol- 
land^ under  the  order  of  the  rth  January^  1807,  direcdng,  that 
the  restrictions  of  that  order,  should  not  be  applied  to  vessels 
going  to  a  neutral  port  from  Holland^  had  sailed  out  of  Rotter- 
dam^ with  a  cargo  for  Smyrna^  and  as  alleged,  was  compelled 
to  put  into  Alicant  in  distress,  where  she  sold  her  cargo,  and 
took  in  returns  for  Copenhagen.  After  a  strict  scrutiny  of  the 
log-book,  the  depositions  and  bilk  of  repairs.  Sir  Wm.  Scott 
determined,  that  the  necessity  did  not  exist,  and  as  the  claim- 
ants  contended,  that  there  was  no  instance  in  which  the  princi- 
ple of  affecting  the  proceeds  of  a  noxious  voyage  had  been  ap- 
plied to  a  case  like  the  present,  the  10th  ^une^  1807,  he  remark- 
ed :  ^<  It  is  a  new  question  of  considerable  importance ;  and, 
more  particularly  if  viewed  in  the  extent  of  the  consequences  tp 
which  it  may  lead  as  connected  with  the  present  restricted  state 
of  commerce.  I  am  to  consider  first  the  situation  in  which  the 
ship  was  shut  up  at  Rotterdam.  She  was  in  fact  blockaded  in 
the  port  of  Rotterdam,  and  could  not  come  out  with  a  cargo« 
unless  going  to  a  neutral  port.  The  permission  to  go  to  a  neu- 
tral port,  if  accepted,  implies  a  contract  that  the  destination 
should  be  bona  fide  pursued.  The  vessel  avaib  herself  of  the 
indulgence,  and  comes  out  with  a  professed  intention  of  acting 
conformably  to  the  order.  But  the  fact  turns  out  afterwards, 
that  she  deposites  her  cargo  in  a  port,  to  which  she  w:ould  not 
have  been  permitted  to  go,  if  the  real  intention  of  the  voyage 
had  been  disclosed.  This  is  unquestionably  an  act  of  perfidy, 
and  I  ask  by  what  means  can  the  order  be  maintained,  or  such 
a  conduct  be  repressed,  unless  by  the  application  of  the  penalty 
to  the  subsequent  voyage  ?  Until  the  vessel  had  actually  enter- 
ed the  interdicted  port,  nothing  appeared,whether  she  was  trt  de- 
licto^ or  not. '  Cruizers  see  nothing ;  she  goes  in,  and  then  the 
odence  is  consummated,  and  the  intention  is  for  the  first  time 
declared.     It  is  not  until  the  vessel  comes  out  again  that  any 
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opportunity  is  afforded  of  vindicating  the  law,  and  of  enforcing 
the  restfiction  of  this  order.  It  is  objected,  that  if  the  penalty 
is  applied  to  the  subsequent  voyage,  it  may  travel  on  with  the 
vessel  for  ever.  In  principle^  perhaps,  it  might  not  unjustly  be 
purstied  further  than  to  the  immediate  voyage;  but  we  all 
know  that  in  practice,  it  has  not  been  carried  yLrM^r  than  to 
the  voyage  succeeding,  which  affords  the  £rst  opportunity  of 
enforcing  the  law."     Condemned,  (d) 

So  in  the  Rarnkrs  Bye^  which  vessel  was  captured  on  hei* 
course  from  Cette  to  Randers^  it  appeared  that  the  voyage  im- 
mediately preceding,  had  been  from  Marseiiles  to  Cette  in  bal- 
last) but  that  the  voyage  preceding  that  had  been  from  Almeira 
to  Marseilles^  with  ostensible  papers  to  Trieste*  It  was  argu- 
ed upon  the  above  authorityt  that  the  effect  of  the  former  frau- 
dulent destination,  would  render  the  vessel  liable  on  this 
voyage  ;  but  the  Court  determined,  that  the  penalty  could  not 
extend  further  than  the  next  subsequent  voyage,  and  decreed 
restitution,  (e) 

The  ship  Poisdam^  Gertz  master*  had  been  transferred  from 
one  neutral  merchant  to  another*  whilst  lying  in  a  blockaded 
port,  out  of  which  she  sailed  in  ballast ;  and  was  taken*  Sir 
Wm*  Scott  said,  ^*  it  was  a  transfer  in  no  manner  connected  with 
the  commerce  of  the  blockaded  port ;  the  ship  had  come  out 
in  ballast,  and  he  therefore  thought  the  claimant's  title  clear  of 
all  ohjcctions  on  the  ground  of  blockade.*'  {f) 

The  General  Hamilton^  Flinn  master,  had  been  purchased  in 
a  blockaded  port,  and  had  sailed  on  a  voyage  from  the  Seine  to 
NeW'OrkanSy  and  had  been  driven  by  stress  of  weather  into 
Great'Britam^  where  she  was  seized.  Sir  Wm*  Scott  remark- 
ed :  *^  If  the  ship  has  been  purchased  in  a  blockaded  port,  that 
atone  is  the  illegal  act,  and  it  is  perfectly  immaterial  out  of 
what  funds  the  purchase  was  effected.     Another  distinction  is, 

(lO  JKtfMnMn,  6-^82.  (e)  Xo&iruon,  6-^82. 

(/)  Robm^m^  4—89. 
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that  the  vessel  had  terminated  her  voj^age,  Snd  therefore,  that 
the  penalty  could  no  longer  attach*  It  is  truef  that* she  had 
been  driven  into  a  port  of  this  country  by  stress  of  weather  ; 
but  it  is  not  described  by  the  master  as  forming  tmy  part  of  die 
original  desdnation^  Wluch  is  represenped  to  have  been  to  Nexih 
Orleans*  It  is  impossible  to  consider  the  accident  as  any  dis- 
continuance of  the  voyage,  or  as  a  defeasance  of  the  penally 
which  has  been  incurred/'    Condemned.  (^) 

Approximation  to  the  blockaded  port*  for  the  asserted  pur- 
pose  of  taking  a  pilot  for  another  port»  or  for  any  other  alleged 
purpose^  is  Aot  allowable.  A  Lubeck  ship  the  Gute  Erwartung^ 
Gay  naaster,  had  come  from  Oporto  with  an  asserted  destina-^ 
tton  to  Caen^  but  was  taken  in  a  direct  course  to  Hcstrey  for 
the  purpose  of  taking  on  board  a  pilot  for  Caen.  Sir  Wnu  Scott 
observed :  *^  It  is  impossible  that  any  blockade  can  be  maifr> 
tained,  if  such  a  practice  is  allowed,  that  a  vessel  under  a  des- 
tination to  a  port  not  interdicted,  shall  be  at  liberty  to  pursue 
her  course  in  such  a  manner,  as  must  draw  the  cruizer  em- 
ployed in  that  service,  under  the  range  of  the.  enemy's  batteries. 
It  is  at  all  times  matter  of  regret,  that  the  property  of  innocent 
persons  should  be  exposed  to  hazard  by  the  mere  imprudence 
of  their  master ;  bttt«  it  is  impossible  to  relax  the  principk,  that 
the  employer  is  legally  affected  by  the  acts  of  his  agent*  J  aai 
of  opinion,  that  the  master  in  this  case,  had  declared  an  unlaw* 
ful  purpose,  and  was  employed  in  pursuini^  it  to  an  unlawftti 
act.'*  (h) 

Yet  in  the  case  of  the  Frau  JSsebe^  Pieper  master,  the  block* 
ade  of  Hoitandy  was  not  considered  violated  by  a  d^sdnaMtt 
to  Antwerp;  the  Shddt  being  a  conterminous  river*  (t) 

The  American  ship  Luna^  Southworth  master,  was  captured 
on  a  destination  to  St,  Sebastians^  under  the  Orders  in  Council, 

(jf')  Robirucnt  6.. ..63. 
(A)  HobinMm,  6....184. 
(t)  B9binnn,  4..^63. 
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of  the  96tli  of  April,  1809*  which  declared  the  ports  of  Franctp 
Aoiy  ^udMoiland  blockaded  ;  SuSebaatkau  beings  at  that  time 
in  the  poftsessioiL  of  the  French.  She.  was  however  restored  by 
Sir  JVm.  Scott ^  June  10th,  1810;  who  remarked:  ^^  I  cannot 
admit,  that  because  the  port  of  St.  Sebastians  borders  on  ports 
which  are  blockaded,  that  therefore,  it  is  less  accessible  than 
any  other  open  port.  The  introduction  of  such  a  principle 
would  have  the  effect  of  stretching  out  the  limits  of  every  block- 
ade to  an  indefinite  extent*'^  (i) 

^The  Mercury,  Gerdes  master,  waa  warned  off  from  the  Texely 
because 'Jm«^er^<zm  was  blockaded,  and  was  condemned  after- 
wards for  endeavouring  the  Vlie  passage.  (/) 

Neutrals  that  may  be  in  a  blockaded  port,  are  forthwith  to 
depart  in  ballast^  or  with  whatever  cargo  they  may  have  taken 
in  t>efof  e  the  blockade.     Neptunus^  Ktsyp  master,  (m) 

Ships  that  had  sailed  out  of  Havre  from  remissness  in  the 
blockading  force,  were  as  heretofore  remarked,  not  condemn- 
ed ;  bnt  with  regard  pa  the  cargo  of  those  vessels.  Sit  Wnu 
Scotti  in  deciding  the  case  of  the  yuffrouiU  Muria  Schroeder^ 
observed::  (n)  ^^  The  ship  in  the  present  case  wa4  restored,  on 
ibe  ground^  that  she  had  been  allowed  to  go  in  with  a  cargo^ 
and  therefore  might  be  understood  to  be  at  liberty  to  come  out 
with  a  cargo ;  bat,  the  extent  of  that  pnndple  is  to  be  confined 
ta  those,  who  had  been  the.  objects  of  this  improper  indulgence* 
"fh^  ship  was  restored ;  but  it  by  no  means  follows,  that  the 
owners  of  the  cargo  stand  on  the  same  footing ;  that  may  have 
been  shipped  in  consequence  of  criminal  orders,  direcung  it  to 
be  s«tit  onany-  opporuinit>'  of  slipping  outk  It  is  therefore  not 
to  be  arguedf  that  the  release  of  the  ship  is  any  conclusive  evi- 
dance  respecting^  the  carga  Then,  how  stands  this  case  9S  to 
the  owners  o£  the  cargo  i  After  the  bbckade  had  been  notifi- 
cdf  the  most  prudent  conduct  would  have  been^  to  waii  for  a 

(k)  EdtMirtUy  191.  (0  RobinMM,  1—80. 

(m)  BoUtuoTh  1— irCK  in)  ilodtnton,  3— IfiO." 
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relaxation  from  the  belligerent  who  Imposed  the  Uockade,  be- 
fore they  gave  any  orders  :  at  any  rate  it  could  go  no  further 
than  this,  that  the  orders  should  be  provisional^  directing  ship- 
ments to  be  made  when  the  blockade  should  be  raised  as  an  ab- 
solute order,  during  the  continuance  of  a  blockade,  if  executed, 
must  be  considered  to  be  a  breach  of  that  blockade.  Under 
any  circumstances^  such  a  provisionaL  order  would  be  attended 
with  great  hazard,  in  respect  to  the  good  faith  of  the  enemy 
shipper,  who  may  be  under  a  temptation  to  ship  off  his  goods, 
without  regard  to  the  risk  of  his  employer  ;  and  this  risk,  per- 
sons giving  such  order  must  be  content  to  take  on  diem-^ 
selves." 

However,  in  the  case  of  the  NeptiiJUis^  Kuyp  master,  goods 
for  whose  transshipment,  an  order  had  been  given  before  the 
blockade,  which  could  not  be  countermanded  after  notification 
of  blockade,  were  restored.  (0) 

In  the  case  of  the  Mercuriusf  Gerdes  master,  the  claimants 
knew  nothing  of  the  blockade  of  Amsterdam  :  The  master  was 
warned  off  the  Texel^  and  attempted  to  get  into  the  Suderaecy 
through  the  Vlie  passage.  Sir  Wm.  Scott  observed :  "  To 
maintain  that  the  conduct  of  the  ship  will  affect  the  cargo,  it 
will  be  necessary  either  to  prove  that  the  owners  were,  or  mig^t 
have  been  cognisant  of  the  blockade  before  they  sent  their  off- 
goes  ;  or  to  shew  that  the  act  of  the  master  personally  binds 
them.  In  America^  there  could  not  have  been  any  knowledge 
of  the  blockade,  the  cargo  is  innocent  in  its  nature,  and  sets  out 
innocently.  The  master  certainly  is  the  agent  of  the  owner  of 
the  vessel,  and  can  bind  him  by  his  contract  or  his  misconduct ; 
but  he  is  not  the  agent  of  the  owners  of  the  cargo,  unless  ex- 
pressly so  constituted  by  them.  In  cases  of  insurance  and  in 
revenue  cases,-  where  it  is  said  the  act  of  the  master  will  affect 
the  cargo,  it  is  to  be  observed,  that  the  ground  on  which  they 
stand,  is  wholly  different."  (ji) 

(0)  Rohimw,  1— xrO.  {p)  Bobifuon,  1— 8S. 
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« 

la  the  case  o(  the  Frederick  Molkie^  Sir  Wnu  Scott  observed : 
^VTbere  may  indeed  be  cases  of  innocent  egress,  where  vessels 
have  gone  in  before  the  blocks|de,  and  under  such  circumstances 
it  could  not  be  maintained  that  they  might  not  be  at  liberty  to 
retire.  But  even  then  a  question  might  arise,  if  it  was  attempt- 
ed to  carry  out  a  cargo  >  for  that  would,  as  I  have  before  sutcd, 
contravene  one  of  the  chief  purposes  of  blockade.  A  ship  then, 
in  all  cases,  coming  out  of  a  blockaded  port^  is  in  the  first  in- 
stance  liable  to  seizure  ;  and  to  obtain  release  the  claimant  will 
be  required  to  give  a  very  satisfactory  proof  of  the  innocency 
of  his  intention."  (^) 

Only  a  case  of  extreme  necessity  can  justify  the  act  of  making 
for  a  blockaded  port,  (r)     The  Hurtige  Hane* 

The  Neutralttat^  Zewerver  master,  was  one  of  several  ships 
lliat  sailed  from  Bordetmx  for  Embden^  with  cargoes  of  brandy 
and  wine.  She  was  taken  on  a  professed  At^tiosLtkoii  to  Embden^ 
but  in  fact  was  seized  in  Ostend  roads.  The'  master  stated  that 
he  had  learnt  off  the  Isle  of  Wight  that  the  Eems  was  full  of  ice, 
which  induced  him  to  go  to  Ostend  to  get  a  pilot  for  Flushing. 
Sir  Wm.  Scott  observed  :  **  If  a  belligerent  country  has  a  right 
to  impose  a  blockade,  it  must  be  justified  in  the  necessary  means 
of  enforcing  such  a  right ;  and  if  a  vessel  could,  Under  the  pre- 
tence of  going  further,  approach  Cypres^  close  up  to  the  blobk- 
aded  port,  so  as  to  beienabled  to  slip  in  without  obstruction,  it 
would  be  impossible  that  any  blockade  could  be  maintained.  It 
would,  I  think,  Ue  no  unfair  rule  of  evidence,  to  hold  as  a  pre- 
sumption dejurcj  that  she  goes  there  with  an  intention  of  break- 
ing the  blockade;  and  if  such  an  inference  may  possibly  operate 
with  severity,  in  particular  cases  where  the  parties  are  innocent 
in  their  intentions,  it  is  a  severity  necessarily  connected  with  the 
rules  of  evidence,  and  essential  to  the  effectual  exercise  of  this 
right  of  war.    I  do  not,  however,  lay  down  the  general  rule  on 

(9)  RMnton,  1—88. 
(r)  iMinton,  2^114^ 
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the  presenl  occasion.^  Two  of  the  Ttinky  masters,  were  here* 
upon  examined^  whether  there  existed  any  nautical  reasons  why 
the  master  should  have  »reaorted  to  such  Gooduct  for  the  mese 
purpose  of  obtaining  a  pilot  for  Fluahttiff;  and  as  diey  reported 
the  excuse  as  not  jusufiable«.thc  property  was  condemned.  (9) 

On  hearing  of  a  blockade  at  sea*  the  master  is  bound  to  alter 
bis  course.  This  was  the  case  of  the  Imena^  Vroom  master* 
Sir-Wnu  Scott  observed:  ^^  There  have  been  cases  in  which  oa 
the  subject  of  deviation  by  the  master  into  a  blockaded  port,  the 
court  did  not  hold  the  cargo,  to  be  necessarily  involved  in  the 
consequences  of  that  act.  It  is  argued  that  as  the  criminal  de- 
<viation  of  the  master  did  not  there  immediatdy  implicatie  the 
cargo;  so  here  the  favourable  aheration  cannot  protect  it ;  and 
that  the  oflfence  must  in  both  instancea  be  judged  by  the  act  and 
designs  of  the  owner.  But  in  those  cases  both  the  ship,  aad^ 
cargo  were  taken  in  delicto  f  and  the  onIy>  question  was,  to  whom 
the  delictum  was  to  be  imputed ;  if  it  was  merely  the  offence  of 
the  master,  it  might  bind  the  owner  of  the  ship,  whose  agent  he 
waa;  but  the  court  held  that  it  would  be  hard  to  bind  the  owners 
of  the  cargo  by  acc^  of  the  master,  who  ia  not  de  jure  their  agent^ 
miless  so  specially  constituted  by  thenu.  In  the  present  insunce 
there  is  no  existing  deitetunu  In  those  cases  the  criminal  ap- 
peairance  which  did  exist,  was  purged  away  by  considering  the 
owners  of  the  cargo,  nut  to  be  necessatUy  responsible  for  the 
aict  of  the  master :  but  here  there  is  nothing  requiring  any  ex- 
planation. The  cargo  is  taken  on  a  voyage  to  a  neutral  port^^I 
shall  decree  restitution  $  but  aa  it  was  absolutely  incumbent  oa 
the  captors  to  bring  the  cause  to  adjudication,  from  the  circum?^ 
stances  of  the  apparent  original  destinatioa,  I  think  they  am 
fairly  entitled  to  their  expenses."  (/) 

The  Juffrouw  Maria  Schroeder^  had  been  permitted  to  enter 
ftUockaded  port  with  a  cargo,  and  had  sailed  from. thence,  with 

(ji)  Robinton^  6-^. 
(0  RobintQU^  3—170^ 
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aoodier  cargo,  when  she  was  laken.  Sir  Wm»  Scott  observed 
in  diis  case :  '*  If  the  ships  stationed  on  the  spot  to  keep  up  the 
blockade  will  not  use  dieir  forc^  for  that  purpose,  it  is  imposst* 
ble  for  a  Court  of  Justice  to  say,  there  was  a  blockade  actuallj 
existing  at  that  time,  so  as  to  bind  this  vesseL''  (u) 

The  Salia^  Coffin  master,  had  been  seized  for  a  breach  of 
blockade  of  Monte  VideOf  imposed  by  Sir  Home  Pophamf 
the  British  commander  in  the  expedition  to  the  river  Platfu 
The  claimants  denied  that  this  blockade  was  imposed  by  a  com» 
pecent  authority,  having  originated  without  any  communica- 
tion with  the  British  government.  Sir  Wm.  Scotty  however, 
observed,  *<  that  on  stations  in  distant  parts,  the  authority  was 
competent ;  and  although  the  blockade  had  only  been  notified  to 
the  Govsmour  of  Monte  Vidto^  yet  he  held  such  notice  sufficient 
in  this  case,  as  it  appeared,  the  claimant  had  been  notified  of 
it,  and  had  taken  in  his  cargo  subsequent  to  the  notice.  To  the 
allegation  that  a  liberty  to  go  in  should  imply  a  liberty  to  come 
out  with  a  cargo ;  which  in  this  instance  consisting  of  hides  and 
tallow^  that  from  the  warmth  of  the  climate  were  required  to  be 
kept  in  warehouses  till  the  last  moment  of  shipment,  the  pos« 
session  in  the  warehouses  ought  to  be  considered  equivalent  to 
the  shipment ;  he  answered :  that  the  trade  to  the  colony  of 
an  enemy  is  not  one  that  is  entitled  to  considerations  of  peculiar 
indulgence,  and  that  he  could  not  permit  the  exemption  in  such 
a  case  to  be  carried  further  than  to  a  delivery  on  board  the  ship^ 
or  in  lighters.  Hereupon  he  investigated  the  alleged  remission 
id  blockade.  It  was  shown  that  none  had  been  permitted  to 
pass,  except  slave  ships  (irom  reasons  of  humanity)  in  want  of 
provisions  ;  and  although  he  strongly  urged  the  necessity  of 
carrying  a  blockade  strictly  in  execution,  if  tliey  would  call  for 
the  aid  of  Courts  of  Justice,  yet  he  was  of  opinion  that  thb 
objection  was  not  sufficient  to  relieve  the  ship  and  cargo  from 
the  penalty  of  condemnation."  {y) 

(fi)  RoHntvn^  3—156.  (v)  SoHntWf  6—265. 
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There  have  been  cases  in  which  the  claimants  of  the  cargo 
are  not  a£fected  by  the  act  of  the  master  in  a  breach  of  blockade  ; 
but  they  are  not  numerous.  They  may  however-when  required^ 
be  referred  to  in  the  work  last  quoted.  In  most  instances  the 
inference  ia  against  the  cargo  ;  see  the  case  of  the  Alexander ^ 
Ages  master,  (yo)  In  the  case  of  the  Ocean^  Parker  master, 
goods  which  had  been  ordered  from  Amsterdam^  were  taken 
during  the  blockade  of  that  port  to  Rotterdam^  and  there  ship- 
ped, and  therefore  decided  not  to  be  within  the  scope  and 
operation  of  the  blockade*  (x)  So  in  the  case  of  the  Stert^ 
yohnson  master,  with  goods  ordered  from  Amsterdam^  during 
a  blockade,  conveyed  to  Embden  by  inland  navigation  and  there 
shipped  for  their  port  of  destination.  Sir  IVm*  Scott  observed, 
*^  I  go  upon  the  supposition  that  this  was  a  real  inland  naviga- 
tion, and  not  a  navigation  over  the  IVatt^  the  character  of  which 
might  be  subject  to  a  different  signification."  (y)  In  the  block-* 
ade  of  Amsterdam  it  was  assumed  that  all  the  Sea  passes  to  that 
port  through  the  Sudersee  were  under  blockade,  it  being  pre- 
mised that  all  these  passes  were  possessions  of  the  enemy  ;  and 
with  regard  to  the  passes  that  were  neutral  possessions,  it  was 
the  opinion  in  the  case  of  the  True  Gebroeders^  Northolt  master, 
that  such  were  not  Included  in  the  blockade. 

At  the  time  of  the  blockade  of  the  Elbe^  it  was  conceived 
that  the  shi{>ment  of  goods  from  Hamburg  over  the  Watt  to 
Tbnning^  would  not  invest  them  with  the  character  of  having 
committed  a  breach  of  blockade.  The  hint  had  been  conceived 
from  the  case  of  the  Carl  Walter^  decided  the  16th  Feb.  1803* 
Buenos  Ayres  hides  had  been  put  on  board  of  this  ship,  trans- 
shipped from  on  howd^L  Spanish  ship  in  the  Tagus^  and  destined 
from  Puerta  Franco  in  the  Tajus  to  St  Andrews  in  Spairu 
The  claim  was  given  on  behalf  of  a  person  carrying  on  trade  a( 
Lisbon*    The  master  deposed  that  the  whole  cargo  had  been 

(w)  Robiruon,  4—  93. 
(a:)  RobinMon,  3—297. 
(y)  Robiruofif  4—67* 
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brought  on  board  the  ship  in  lighters.  Sir  Wm.  Scott  observed : 
from  this  and  other  circumstances  it  is  satisfactory  co  me,  that 
there  was  no  such  importation  into  Lisbon^  as  would  justify  a 
sale ;  since  it  has  been  repeatedly  determined,  that  in  time  of 
war,  property  cannot  be  legally  transferred  and  changed  in 
transitu,  (z) 

Of  several  cargoes  that  were  shipped  at  Tdnning^  during  the 
blockade  of  the  Elbe^  it  appeared  upon  examination  that  the 
goods  had  been  sent  over  the  Watt^  from  Bremen  and  Hamburg 
to  Tbnningf  and  transshipped  upon  the  Eyder,  without  being 
discharged,  or  any  entrance  duties  paid  upon  them.  These 
cargoes  were  condemned  for  breach  of  blockade,  because  it  was 
assumed  that  they  were  shipped  from  the  blockaded  port,  and 
that  the  voyage  commenced  from  Hamburg  and  Bremen,  and 
not  from  lUnning* 

The  ship  Charlotte  Sophia^  Moeller  master,  was  captured  on 
a  voyage  from  Tbnning  to  Aigesiras,  and  the  SOtli  Nov,  1806, 
condemned,  because  the  goods  shipped  from  Tbnningf  had 
been  sent  in  lighters  from  Hamburgh  under  charter-party  with 
the  ship,  proceeding  also  in  ballast  from  Hamburgh  that  they 
should  be  so  shipped  for  Spaing  8tc.  (a) 

In  the  case  of  the  Maria^  Monses  master,  where  the  cargo 
had  been  sent  from  Bremen^  in  lighters  to  the  Jahde^  for  the 
purpose  of  being  shipped  there.  Sir  Wm*  Scott  took  occasion 
to  remark  :  **  I  have  had  frequent  occasion  to  observe  how  se- 
verely the  neutral  cities  connected  with  the  Weaer  and  ihe  Elbe^ 
are  pressed  upon  by  the  blockade  of  those  rivers.  At  the  sanae 
time  it  is  my  duty  to  apply  to  those  operations  of  blockade,  the 
principles  that  belong  to  that  brancfi  of  the  law  of  nations  gene- 
rally, and  by  which  only  such  measures  can  be  maintained., 
The  principles  themselves  cannot  differ ;  although  it  will  un« 
doubtedly  be  the  disposition  of  the  court  to  alleviate  the  situa-^ 

(s)  RoHnsmt  4--813. 

(a)  R9binwih  6— 304«-.^c/«fi»  57. 
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tipns  of  those  towns  a9  much  as  possible*  by  atten<£iig  to  aof 
distinctioDS  that  can  be  advanced  in  their  favour,  not  iocoi|s^nt 
with  the  sound  construction  of  the  general  principles  of:  law% 
A  blockade  imposed  on  the  Weser^  must  in  its  nature  be  held  to« 
affect  the  commerce  of  Bremen;  because  if  th^  commerce  o£ 
all  the  towns  situated  on  that  river  is  allowed,  it  would  be  only 
to  say  in  more  indirect  language,  that  the  blockade  itself  did 
not  exist.     It  cannot  be  doubted  then  on  general  principles,  that, 
these  goods  would  be  subject  to  condemnation,  as  having  been, 
conveyed  through  the  Wesrr  ;  and  whether  that  was  effected  in 
large  vessels  or  small,  would  be  perfecdy  insignificanu    That, 
they  were  brought  through  the  mouth. of  the  iDlockaded  river^ 
for  the  purpose  of  being  shipped  for  exportation,  would  subject 

them  to  be  considered  as  taken  on  a  continued  voyage,  and  a% 

« 

liable  to  all  the  same  principles  as. are  applied  on  a  direct  voyage^ 
of  which,  the  terminus  a  quot  and  the  terminas  ad  quern  are 
precisely  the  same,  as  those  of  the  more  circuitous  destina^ 
tion.*'  (4) 

The  Liaette^  Steg  master,  was  the  case  of  a  vessel  which  had 
sailed  in  ballast  from  the  Elbe  to  Tonningen^  under  a  charter*- 
^  party ;  there  to  take  on  board  a  cargo  which  was  to  be  sent  from 
the  Elbe  in  lighters*  The  cargo  was  accordingly  shipped,  and 
the  vessel  sailed  on  the  6th  of  September^  and  was  captured  on 
the  26th,  after  the  blpdcade  of  the  EU>e^  had  been  notified  to  be 

withdrawn  on  the  25;h  of  September^  1 806*    Ship  and  cwigD. 

« 

were  res^red,  because  they  w^re  taken  subsequent  tq  the  raising^ 
of  the  blockade ;  for  as  Sir  Wm.  Scott  observed  :  *^  the  delictum^ 
may  have  been  completed  at  one  period,  but  it  is  by  subsequent, 
events  entirely  done  away.  .When  the  blockade  is  raised,  a  veil 
is  thrown  over  every  thing  that  has  been,  done,  and  the  vessel  ia 
no  longer  uken  in  delicto*^  {p), 

(6)  R^lnnmm,  6  ...2S4~^cfMiy  46. 
(c)  R9binM9n^  6^..393. 
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The  ship  Mar  juts  de  SomerueleSy  and  the  brig  Phoebe^  (upon 
A^  autberity  of  the  above  precedent)  were  condemned,  because 
the  goods  which  were  laden  on  board,  were  brought  by  water 
from  Ltvoff^  which  was  blockaded,  to  Gvita  FecchiOj  whence 
ihe  skips  sailed*  {d) 

The  American  ship  Elizaiethf  Nowell  master,  destined  from 

w 

BalHmore  iot  TSnntng^  in  December  1 809,  made  for  the  port  of 
Embden^  at  that  time  blockaded,  because  several  other  vessels 
dtfsuned  for  Pinning^  lay  off  Heligotand  for  want  of  pilots  up 
the  Eyder.  This  circumstance,  and  that  the  master  had  lost  his 
compass,  and  the  mate  had  died,  and  the  crew  were  worn  out, 
was  not  held  sufficieiii  to  excuse  the  master,  (e) 

The  American  ship  Cometh  i^  master,  had  obtained  permis- 
sion from  die  Frendent  of  the  United  States,  during  the  ezis- 
fence  of  the  American  Embargo,  to  proceed  to  Nantes^  for  the 
purpose  of  bringing  home  a  cargo  said  to  have  been  purchased 
before  ifhe  order  issued  for  the  blockade  of  that  port  This  ex- 
cuse, with  the  pretence  that  the  master  was  told  by  a  British 
cruizer,  that  the  ship  might  proceed  on  her  voyage  to  Nantes^ 
was  rejected  b>  Sir  Wm,  Scott^  and  the  ship  condemned,  (f) 

In  the  case  of  the  American  ship  James  Cook^  jfougain  master, 
destined  for  T^nning^  bat  taken  close  in  the  Texel^  Sir  Wm* 
Scott  remarked:  that  as  regarded  the  fact  of  an  intentional 
breach  of  blockade,  the  evidence  of  the  common  mariners  was 
cntided  to  more  credit  than  that  of  the  master  or  mate,  whose 
testraiony  in  otiKr  rases  was  of  more  credit,  {g) 

In  the  case  of  the  American  ship  Exchange^  Ledet  master^ 
Sir  Wm*  Scoit  observed:  *^  It  has  been  suggested  that  though 
the  ship  was  going  to  a  blockaded  portt  it  might  not  be  for  the 
purpose  of  deliverittg  her  cargo  there ;  but  there  is  qo  rule 
which  has  been  more  clearly  established  in  principle,  than  that 

(<0  Stewart,  446,  (0  Edmardtt  199. 

.   (/)  Edwwrdtt  33,  {g)  Edwanti,  361. 
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the  port  of  destination  being  an  interdicted  port,  is  the  port  of 
delivery  of  the  cargo.  It  is  impossible  to  relax  that  princi* 
pie/'  (h) 

In  the  case  of  the  American  ship  Drummond^  Langdon  master, 
the  ship  sailing  in  ballast,  was  asserted  to  be  carrying  despatches 
to  the  American  charg6  d^affairs,  from  New  Tori  to  Bordeaux^ 
a  prohibited  poru  Sir  Wm.  Scott  observed,  the  31st  of  OcU 
1811 :  *^  It  is  not  for  a  merchant  vessel  to  set  up  such  a  protec* 
tion ;''  and  as  no  interposition  was  made  on  the  part  of  the 
American  government,  he  condemned  the  vessel,  (i) 

The  Johann^  Abraham  master,  was  the  case  of  a  Hamburg 
ship,  that  had  sailed  from  that  port  on  a  whaling  voyage,  and 
was  on  her  return  from  Greenland,^  when  the  English  order  pro- 
hibiting the  trade  to  and  between  enemies'  ports,  and  the  whale 
fisheries,  which  were  under  the  controul  of  France  and  her  allies, 
was  issued  :  she  was  released  by  Sir  Wm*  Scott,  because  she 
had  sailed  from  Hamburg  before  that  order  was  issued,  although 
the  captors  endeavoured  to  shew  from  a  certificate  of  the  Danish 
Consul  General,  that  there  was  Danish  interest,  and  that  from 
her  sailing  from  Greenland^  intercourse  was  had  between  two 
enemies'  ports,  (i) 

In  consequence  of  the  decrees  of  Berlin  and  Milan^  the  whole 
of  France  was  declared  by  England  in  a  state  of  blockade. 
England^  however,  guaranteed  to  revoke  her  blockade,  when- 
ever  France  should  revoke  her  decrees.  The  French  minister, 
the  Duke  de  Cadore^  signified  to  the  American  government,  that 
the  French  decrees  were  revoked ;  in  consequence  of  which,  a 
number  of  American  vessels  sailed  for  France^  and  were  cap- 
tured by  the  British  for  a  breach  of  blockade,  as  the  British 
conceived  the  French  decrees  still  in  existence,  and  consequeot- 
ly  refused  to  revoke  their  Orders  in  Council.      The  fate  of  all 

(A)  EdmardM,  4S>. 
(»')  Dodawi^  105. 
{k)  JEdwarda,  tTS. 
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these  vessels  was  decided  in  the  case  of  the  Fox^  taken  on  the 
loth  <A  Ntfvember^  1810.  Sir  JVm.  Scotty  on  the  30ih  of  Atay^ 
1811,  after  an  eloquent  discussion  of  the  case,  upon  the  rule, 
that  de  non  apparentibtu  et  non  existentibus  eadem  est  ratio^  de* 
termincd,  that  the  French  decrees  were  not  in  reality  revoked-— 
and  held  these  ships  as  good  prize,  all  taken  in  a  breach  of 
blockade.  (/) 

On  the  30th  ^t/fy,  1812,  the  above  question  again  came  be* 
fore  the  Courts  in  the  case  of  the  Snipe^  and  other  American 
property.  The  British  government  on  the  21st  of  Aprils  ante* 
cedent,  had  published  a  declaration,  generallyf  authorizing  the 
Court  of  Admiralty,  to  receive  evidence  from  any  foreign  claim* 
ants  of  the  repeal  of  the  French  edicts,  and  to  decree  restitution 
thereon.  On  the  20th  of  May^  the  British  government  receiv- 
ed from  Mr*  Russell^  the  American  charg6  dVffaires,  a  p^iper 
bearing  date  the  28th  of  4^n7,  18tl,  and  purporting,  (as  he 
described  it)  to  be  a  decree^  repealing  the  Berlin  and  Milan,  dc* 
creesy  so  far  oh  concerned  American  vessels :  Thereupon,  on 
the  2dd  of  Juncy  the  British  government  issued  a  declaration, 
signifying,  that  American  vessels  captured  after  the  20th  of 
May^  should  not  be  proceeded  against,  until  further  determin- 
ed what  course  should  be  taken  respecting  them,  being  per- 
fectly silent  with  respect  to  those  captured  before  the  20ch  of 
May.  These,  Sir  Wm.  Scott  condemned,  holding  that  the  proofs 
adduced,  afforded  no  evidence  of  the  actual  repeal  of  the 
French  decrees,  leaving  those  captured,  subsequent  to  the  20th 
of  May^  entided  to  the  benefit  of  the  protection  held  out  in  the 
declaration  of  ti^  23d  of  June,  (m) 

Concerning  the  construction  of  Capitulations,  with  regard 
to  property  in  ships,  the  following  cases  are  important. 

At  the  time  that  the  British  and  Austrians  took  possession  of 
Genoaf  in  1800f  it  was  stipulated  in  the  articles  of  capitulation : 
*^  That  it  should  be  lawful  for  the  French^  Genoese^  and  the  Ita- 

(0  Bdwardi,  l.-32S»  (m)  IMmh  1-383. 
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Hans  domiciled,  or  refugees  at  Genoa^  to  withdraw  themselves, 
with  whatever  belonged  to  them^  whedier  money,  merchandise, 
moveables,  or  other  effects,  either  by  land  or  sea,  wherever  they 
might  judge  it  convenient.^'  Lord  Keith  at  that  time,  would 
not  permit  this  article  to  eztepd  to  ships,  and  property  afloat, 
and  acted  with  regard  to  these,  as  if  he  considered  himself  to 
have  obtained  a  prize  interest  in  them.  He  afterwards  accepts 
ed  a  commutation  of  £l7fiOO  st.  for  ^500,000,  the  first  sum 
demanded,  as  an  equivalent  for  all  the  ships  in  port.  After  the 
peace  of  Amiens^  the  merchants  of  Genofi§  made  a  tlaim  for  the 
return  of  this  money.  Sir  Wm*  Scott ^  the  Bth  September^  1803, 
remarked :  *^  If  the  Court  was  to  abstratt  itself  from  the  eoost-. 
deration  of  what  has  been  usually  understood  and  dotie,  the 
terms  are  perhaps  large  enough  to  admit,  that  it  was  the  inten* 
tion  of  the  parties  to  exeafipt  the  shipping  fecMn  seizure,  al« 
though  it  is  an  acknowledged  rule,  that  ships  themselves  being 
property  of  a  peculiar  species,  do  not  aeoessarily  pass  under 
such  a  description.  It  is  impossiUe  not  to  refer  to  the  jiraetke 
of  commanders  of  other  fortunate  expeditions,  by  whom  a  broMl 
distinction  has  usually  been  taken,  between  property  afloat,  and 
property  on  land.  Buty  Lord  Keithy  in  an  affidavit,  had  .made  a 
positive  declaration,  that  the  shipping  was  not  exempted.  Ho 
there  suted,  ^*  That  the  proposal  was  made,  but  that  it  was  re* 
jected,  and  expunged  with  his  own  hand.''  And  as  no  tes^ 
•xnony  on  the  part  of  the  claimants  was  produced,  to  prove, 
**  that  it  was  never  intended,  to  confiscate  property  afloat,  and 
that  the  exposition  of  Lord  Keith^  was  violent  and  perverse"**- 
the  claim  was  rejected,  (n) 

The  Dash  and  other  vessels  armed  for  war,  were  taken  pos- 
session of  in  Brauer*S'hao€n^  after  the  surrender  of  the  island  of 
Wakheren.  In  the  articles  of  capitulation,  it  was  stipulated, 
**  that  all  private  property  should  be  protected."  And,  undeff 
this  article,  a  claim  was  given  on  behalf  of  the  owners.    Sm 

(n)  iltfdiiwofiy  4-399» 
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Wm.,Sc9U  obaenred :  *^  I  eaaiiot  for  a  momeat  consent  to  die 
doctrine,  that  a  pravateer  has  ng  publick  character,  unlesa  she 
is  in  actujil  employment  at  the  time  as  sach.  Undoubtedly,  if 
that  be  hut  real  and  primary  character,  it  would  not  be  oblite- 
rated by  laying  her  up  for  four  or  five  months ;  but  her  pub- 
lick  character  would  continue  as  long  as  her  commission  conri- 
nued*^  On  a  subsequent  day,  she  was  however  restored  as 
private  ph>perty,  prr>of  having  been  furnished,  that  she  never 
sailed  under  a  commission  of  war^  but  was  emptoyed  exclusive- 
ly  for  commercial  purpoaest  (o) 

From  the  reason  of  the  case,  it  is  therefore  evident,  that  the 
publick*characterof  a  privateer,  expires  with  the  expiration  of 
the  date  of  her  commission* 

In  a  case  of  the  Danish  ships  seized  by  Admiral  Berkley  in 
the  Taju9^  a  claim  of  territory  had  been  advanced  by  the  Por*^ 
tuguese  Consul,  but  was  afterwards  withdrawn,  and  the  ques- 
tion then  aroae  on  behalf  of  the  master  of  the  yonge  Josiasj 
JUtgepueTi^  who  claimed  protection  ^  for  his  share  of  the  vessel, 
under  the  Convention  of  Cintraf  which  provided.  Art.  16, 
^*-  That  all  subjects  of  France,  or  of  powers  in  friendship  or  al- 
liince  with  France,,  domiciliated  in  Portugal^  or  accidentally  in 
the  country,  and  their  property  of  every  kind^  should  be  pro- 
tected*'''  Sir  Wm^  Scott  cbstTted :  ^*  There  is  a  question,  pre- 
liminary to  this — Whether  the  stipulations  of  a  treaty  can  be  set 
up  by  those  who  are  not  parties  to  it  i  The  French  who  were 
parlies  to  the  treaty,  might  undoubtedly,  though  they  are  ene- 
mies, contend  for  that  construction  which  they  might  allege 
was  in  the  intent  and  meanipg  of  the  contracting  parties  at  the 
time,  and  they  have  a  right  to  demand  the  application  of  the 
treaty  so  construed,,  to  those  persons  on  whom  they  meant  to 
confer  protection/'  Having  assumed,  that  this  was  a  treaty  ap- 
plicative to  military  aflkirs  exclusively,  and  not  to  maritime,  he 
reae^ked,  that  the  tern^s.  **  accidentally  in  the  country,^'  did. 

(•)  £dmtrdt,  1—373. 
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not  extend  to  persons  being  on  board  their  ships  in  the  port  of 
Usbofiy  as  little  as  the  words  ^^shipping  included.''  The  inter- 
Jlretation  I  put  upon  these  words,  he  said,  is  this ;  ^  there  are 
a  great  number  of  foreign  merchants  residing  at  Lisbon^  man/ 
of  whom  are  possessed  of  shipping,  and  the  ships  of  such  per-  ' 
sons  whQ  are  themselves  protected,  are  to  be  protected  also.*' 
'*  Thi  re  are  circumstances,''  he  concluded,  *^  which  entitle  this  un- 
fortunate class  of  men  to  the  utmost  indulgence,  from  those  who 
may  be  ultimately  benefited ;  but  at  present,  it  is  my  publick 
duty  to  pronounce,  that  their  property  in  these  vessels,  are  not 
protected  under  the  treaty."  {p)    ., 

What  has  been  heretofore  observed  of  the  doctrine  of  ticen- 
ses,  had  been  put  to  press  before  we  could  procure  the  English 
decisions  growing  out  of  the  war  of  180/.  They  foUoW  now 
for  the  completion  of  that,  and  of  other  subjects  before  treat- 
ed of. 

Tlie  ship  Goede  Hoop^  Pietera  masterf  sailed  under  Oldeti" 
burg  colours*  from  Charante  to*  HuU^  with  a  cargo  of  brandy 
and  other  goods.  She  was  taken  a  day  after  she  had  sailed  from 
Charante^  with  a  license  on  board  for  six  months;  but,  the 
time  had  expired^  during  which,  it  was  to  continue  in  operaF- 
tion.  Sir  Wm.  Scott,  on  the  Tth  November j  1809,  observed  : 
^^  There  never  was  a  period*  for  instance,  in  which  it  couU 
have  been  contended,  that  the  words  ^^  six  months"  were  sub- 
ject to  such  a  strict  and  literal  interpretation,  that  a  failure  ari* 
sing  from  circumstances  which  the  party  could  not  control,  would 
have  the  effect  of  vitiating  the  license,  where  he  could  shew, 
that  he  had  used  all  due  diligence,  and  was  prevented  from 
completing  the  voyage,  within  the  time  by  embargoes  in  fo- 
reign ports,  or  by  the  fury  of  the  elements.  These  are  acci- 
dents which  prejudice  no  person,  and  therefore*  I  presume,  the 
time  never  existed,  when  the  party  would  not  have  been  at  li- 
berty in  this  Court  to  allege  such  facts,  and  when  he  would  oot 

Edwardi,  1—134, 
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have  been  entided  to  a  virtual  protection  from  its  decisipnsy  al- 
though the  terms  of  the  license  were  not  literally  complied  with. 
While  he  was  baiBed  by  these  obstructions,  the  intervening  time 
was,  as  it  were,  annihilated,  (*)  and  he  was  to  be  pat  again  in 
possession  of  the  time  so  lost.  It  was  a  construction  foulided 
on  the  intention  of  the  grantor,  that  where  a  party  had  acted 
with  good  faith,  and  had  cqmplied  with  the  terms  prescribed, 
as  nearly  as  controlling  circumstances  would  permit^  he  should 
have  a  fair  indulgence  respecting  those  points,  jn  which  he  had 
been  prevented  from  a  literal  performance,  by  obstructions 
which  he  could  neither  foresee  nor  obviate.'*  He  released  the 
brandy,  the  license  being  limited  to  that  article^  and  condemned 
the  other  goods  on  board,  not  being  included  in  the  license.  (^) 

In  the  case  of  the  Johan  Pteter^  Schwartz  master,  the  license 
had  expired  at  Charante  in  consequence  of  an  embargo,  after 
die  British  government  had  ceased  to  grant  such  licenses,  as  had 
been  obtained  by  this  vessel.  By  reason  of  the  above  embargo, 
she  was  declared  protected  under  the  license.  Sir  Wm,  Scott^ 
thf  30th  of  May^  1810|  observed :  *•  Where  a  party  has  through 
his  own  lachesy  suffered  his  license  to  expire,  he  has  no  right 
after  government  has  changed  its  policy,  to  call  upon  the  court 
to  give  it  new  life,  and  to  awaken  it  from  that  state,  in  which  it 
had  slept  for  months  and  years.  But  where  a  license  has  been 
fairly  acted  upon»  as  far  as  the  party  was  enabled  to  proceed, 
the  court  is  not  called  upon  to  pu\  the  transaction  in  motion,  but 
to  protect  its  progress.  This  is  tio  novel  principle  ;  it  is  the 
ication  of  the  common  and  known  t:ule  of  law,  nunc  fro  tunc. 
'file  court '^ill  accept  that  as  done  now7  which  would  have  been 
done  before,  V  but  for  insurmountable  diflSculties."  (r) 

Thus  also  in  the  case  of  the  Sarah  Maria.  Marstrand  master^ 
the  dOth  Afai/,  1610,  being  laden  with  wheat  and  protected  un- 

(*)  Slept,  according  to  the  Canon  Lav. 

(q)  Edward*,  ^33. 

ir)  Edwards,  SSS.-^Mton,  1**«.322. 
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der  a  license  which  had  expired ;  and,  Sir  WiUiam  Scoti  refused 
at  the  suggestion  of  the  captors  to  call  upon  the  claimants  to 
shew,  that  (the  license  being  out  of  date),  it  may  not  have  been 
used  before,  there  being  no  circumstances  in  the  case  warranting 
a  suspicion  of  such  an  abuse  of  the  indulgence.  («) 

Sir  Wm.  Scott  condemned  the  Catharina  Maria^  Braihering^ 
having  on  board  a  cargo,  carrying  to  a  port  of  the  enemyf  when 
her  license  was  to  proceed  to  a  port  of  the  enemy,  for  the  pur« 
pose  of  bringing  a  cargo  from  thence,  {t) 

The  Rose  in  Bioom^  Olcott^  under  American  colours,  proceed* 
ing  frond  Bayonne  to  New  Tork^  with  a  number  of  passengers 
and  several  puncheons  of  brandy  on  board,  was  taken  for  a 
breach  of  the  order  in  Council,  of  the  26th  of  Aprils  1809. 
Sir  Wm»  Scott  held,  that  the  order  extended  to  the  case,  though 
but  very  few  goods  were  ladeuf  and  observed  with  respect  to 
the  passengers,  *^  This  court  is  inclined  to  hold  that  the  con- 
veyance of  passengers  for  hire,  is  equivalent  to  the  conveyance 
of  goods  for  freight.'*   (u) 

The  Wolfarth^  Harting  master,  was  provided  with  a  liceqse 
to  go  to  the  enemy*^8  port  in  ballast.  She  was  uken  with  a 
quantity  of  beach  wood  on  board,  which  the  master  described 
as  ballast,  but  which  the  cabin  boy  in  his  evidence  stated  to  be 
half  a  cargo.  Sir  Wm.  Scott,  the  1st  of  Aug*  1810,  condeomed 
the  vessel  and  cargo*  observing,  *'*'  that  to  shew  indulgence  in 
the  case,  merely  because  the  amount  of  the  cargo  is  only  equal 
to  half  the  tonnage  of  the  ship,  is  to  say,  that  the  orders  in 
Council  shall  be  carried  into  effect  to  the  extent  of  a  moiety 
only,  (v) 

The  Cornelia^  Roose  master,  sailed  in  ballast  from  Boulogne 
with  an  asserted  destination  to  Farel^  with  a  license  to  bring  a 
cargo  to  England.    Sir  Wm.  Scott,  the  17th  of  ilfay,  1810,  de- 

(«)  3  Edwardf,  363— .^cToiii  3-5i. 

(0  Edward*,  3Z7.  (ti)  Dodmm,  S8. 

(v)  Edwardiy  365. 
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dared  :  ^  that  she  was  protected  in  the  voyage  in  ballast,  to  the 
port  of  shipment,  if  proof  was  produced  that  she  was  actually 
proceeding  to  Farelj  for  the  purpose  specified  in  the  license/' 
Aud  on  failure  of  this  she  was  subsequently  condemned*  (xi)) 

The  ship  Cari,  Berlin  master,  was  captured  in  ballast,  on  a 
voyage  from  Louisa  to  Cronstadt^  with  a  license  which  had  ex- 
pired, but  with  an  endorsement,  that  a  new  license  had  been 
obtained,  and  would  be  applied  to  the  vessel,  on  her  arrival  at 
the  port  of  shipment.  Sir  Wm.  Scott^  on  the  29th  yan.  1810, 
observed,  that  the  captors  were  justified  in  disregurding  it ;  for 
this  court  in  'considering  the  application,  and  the  use  of  these 
licenses,  has  never  laid  it  down  that  time  is  an  ingredient  of 
no  consequence.  But  conceivipg  the  party  not  in  malajide^  and 
looking,  as  he  said,  to  the  importance  of  the  particular  com- 
merce in  question,   the  vessel  was  released,  (x) 

The  ship  Vrow  Deborah^  Luyk  master,  on  a  voyage  from 
Amsterdam  to  London^  was  captured  with  an  expired  license  on 
board.  After  the  capture  the  owners  procured  a  license  to  im- 
port from  Amsterdam  to  London.  Sir  Wm.  Scott^  May  16th| 
1812,  adjudged  that  such  license  was  no  protection  to  the 
ship,  (y) 

In  the  case  of  the  yonge  Frederick^  Classen  master,  the  ves- 
sel was  licensed  to  proceed  from  England^  with  a  cargo  to  an 
enemy  port,  but  was  prevented  from  delivering  it,  and  returned 
with  the  same  after  destroyini^  her  license,  to  prevent  seizure  in 
the  enemy's  port.  It  was  adjudged  that  the  license  was  a  suf- 
ficient protection,  eundo  and  redeundoy  where  the  original  pur- 
pose had  been  defeated  by  the  elements,  or  the  act  of  the  ene- 
my.  (z)  ; 

The  Russian  ship  St.  Ivan^  Wacklin  master,  had  sailed  for 
London  without  license,  and  the  17th  July^  1811,  was  captur- 
ed.   The  consignee  had  been  instructed  to  obtain  a  license,  and 

(v)  EJtwardt,  360.  (r)  Edwardt,  340. 

^)  J)od»97h  160.  (z)  Edwarda,  358. 
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on  the  30th  jfuly^  1811,  a  license  was  granted,  conditioned 
that  the  vessel  should  sail  on  or  about  the  1st  of  Sept.  follow- 
ing ;  but  it  appeared  that  in  order  to  avoid  delay,  the  vessel  had 
sailed  previously.  But  as  a  license  generally  can  have  no  re- 
troactive effect,   the  ship  and  cargo  were  condemned,  (a) 

The  Bremen  ship  Europa,  -Schmidt  master,  ^ in  pursuance  of 
her  license  was  to  have  put  into  Letth^  but  as  was  asserted,  had 
been  compelled  by  necessity  to  put  into  the  yahde.  Further 
proof  was  allowed  of  the  destination  and  the  condition^of  the  ves- 
sel, and  upon  failure  the  vessel  was  ultimately  condemned,  (b) 

Tlie  Speculation^  Ever  or  d  master,  under  Lubeci  colours,  sailed 
from  Copenhagen  in  ballast  for  I^ig'a^  with  a  license  on  board, 
but  not  intended  to  be  applied  to  this  vessel.  The  owner  ymtott, 
by  the  same  vessel,  to  his  correspondent  at  Hig'at  advising  him 
to  procure  a  freight,  or  if  he  could  sell  the  vessel  to  advantage, 
so  to  do.  From  these  circumstances,  and  because  the  vessel 
had  been  previously  purchased  in  a  blockaded  port,  (Copenhagen) 
she  was  condemned,  (c) 

In  the  license  of  the  ship  Cousine  Maria^  the  words,  ^<  to  whom- 
soever the  property  may  appear  to  belong,"  were  wanting; 
wherefore  goods  on  board  in  a  voyage  from  Bordeaux  to  Xa/t- 
dony  being  French  property,  were  condemned  ais  enemy's,  (d) 

In  the  case  of  the  Dankbarkeit^  it  was  determined  that  a 
license  for  a  neutral  vessel,  will  not  enure  to  the  protecdonof  an 
enemy's  vessel ;  this  vessel  sailing  under  license  as  Prussian^ 
being  in  fact  Danish,  The  cargo,  however,  belonging  to  British 
subjects,  and  iiot  being  implicated  in  the  fraud-,  was  protect- 
ed, (e) 

The  Bourse,  alias  Gute  Erwartung,  sailed  with  a  license  un- 
der Prussian  colours,  but  in  reality,  belonging  to  French  owners. 
The  property  was  condemned,  as  the  ^^  French  flag,"  meaning 

(o)  Edwards,  379.  (6)  Edwards,  342. 

(c)  Edwards,  345.  (</)  Edwards,  348, 

(e)  Dodson,  1-— 183. 
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a*  Sit  Wm.  Scaii  observed,  French  interest,  was  excluded  from 
protection  under  a  license,  (f) 

In  the  case  of  the  jfonge  Clara,  Stevens  master,  the  captors 
claimed  the  application  of  the  same  rule,  because  the'  property 
belonged  to  a  person  at  Embden^  and  that  place  had  been  lately 
annexed  to  France.  The  application  was  refused;  but  the 
license  being  out  of  date,  the  parties  were  called  upon  to  ex- 
plain the  delay.  Only  the  goods  not  enumerated  in  the  license 
condemned,  but  freight  and  expenses  refused  to  the  neutral 
master,  as  the  vessel  was  not  privile|red  to  carry  them,  [g) 

License  to  bring  a  cargo  in  one  vessel,  in  the  case  of  the 
Vrow  Cornelia^  Dykstra  master,  was  held  sufficient  to  protect 
the  same  cargo,  shipped  on  board  of  two  vessels,  one  of  them 
having  only  an  attested  copy  on  board,  and  having  taken  in  htr 
portion  of  the  cargo  in  another  port,  [h) 

The  Nicoline^  Ntelson^  having  a  license  on  board  to  carry 
com  from  Denmark  to  Norway^  was  condemned  on  account  of 
a  quantity  of  fire  arms  found  stowed  away  under  the  cargo.  [*) 

The  Emma^  Malgreen  master,  with  a  license  from  Riga  tor 
London^  was  captured,  in  touching  for  orders  at  Gottenburg^ 
at  a  time  it  was  an  interdicted  port.  But  as  the  fact  did  not 
appear  to  be  known  al  Rig'a^  at  the  time  of  her  sailing,  restitu* 
tion  of  ship  and  cargo  was  decreed,  (i) 

In  the  case  of  the  Henriettat  Jurgensen  master,  the  vessel 
was  licensed  to  export  a  cargo  to  Denmark^  with  liberty  to 
touch  at  Christiansand  for  a  clearance.  But  as  it  appeared  that 
the  vessel  took  in  a  part  of  her  cargo  at  that  port,  she  was  con- 
demned. (0 

The  ship  Frau  Magdalena^  Hansen  master,  was  captured  on 

a  voyage  from  St.  Petersburg  lo  London,  but  with  directions  to 

.  touch  at  Neustadty  an  interdicted  port,  for  orders.     This  was 

(/)  Edwardt^  370.  {g)  Edwards,  371. 

(h)  Edmardt,  S4l9'»0»Mton,  2-*66.  (t)  Edwards,  364. 

{k)  Edwards^  366.  (I)  Dodstm,  168, 


510  LEGAL  RELATIONS  AND  Book  iF. 

determined  a  violation  of  the  license*  Sir  Wm*  Scoit  observed : 
**  That  the  rule  of  the  Court  could  only  be  relaiced  in  cases 
where  the  vessel  had  quitted  the  intermediate  port,  with  the 
identical  cargo  she  had  carried  in,  and  was  actually  proceading 
on  her  direct  voyage  at  the  time  of  capture."  {jn) 

But  the  Hoppet^  Halberg  master,  was  restored,  because  the 
license  contained  an  express  permission  to  touch  at  a  Swedvih^ 
at  the  time  an  interdicted  port,  (n) 

The  Danish  ship  Minerva^  had  obtained  a  license  to  sail  from 
ChriaUansand  to  jfersey^  qa  condition  of  touching  at  Leith^  for 
convoy.  .  She  sailed,  however,  direct  for  Tarmouth^  there  to 
seek  convoy ;  ship  and  cargo  were  condemned,  (o) 

The  American  ship  Hector^  sailed  under  a  licensey  condition* 
ed  to  touch  at  Leith^  if  destined  to  any  port  of  this  kmj^dom^ 
(England)  south  of  Hidl;  held  not  to  include  the  ports  of  Ire- 
land, (p) 

The  Anna  Maria,  Wolgahager  master,  by  the  terms  of  the  li- 
cense, was  to  touch  at  Letth  for  convoy.  But,  it  was  deter- 
mined, that  a  passport  from  the  i3ri<t«/i  admiral,  permitting  the 
vessel  to  proceed  direct  for  Zon^on,  justified  a  departure  from 
the  license,  {q) 

In  the  case  of  the  ship  Europa,  Sundberg  master,  from  Riga 
to  London^  with  hemp  and  iron,  the  condition  of  the  license  was, 
that  the  ship  should  touch  at  Leith  for  convoy.  She  was  cap- 
tured westward  of  the  TexeL  The  license  was  held  violated, 
and  the  cargo  condemned,  except  the  hemp,  which  was  protect- 
ed on  other  grounds,  (r) 

The  Hamburg  ship  Fortuna^  Brasch  master,  had  a  license, 
permitting  the  vessel  to  proceed  with  a  cargo  from  Norden^  to 
any  port  of  this  kingdom^  north  of  Dover^  and  was  taken  on  a 
voyage  to  Heligoland,  which  port  by  an  order  of  the  31st  of 

(m)  Edwardt,  367-  (n)  Edwardt,  369. 

(o)  Edwardt,  375.  (p)  Edward*,  $80. 

(y)  Dodtofh  309.  (r)  Edmardt,  35a. 
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May^  1809,  was  restricted  to  British  ships.  For  want  of  an 
express  permission  to  trade  with  Heligoland^  vessel  and  cargo 
condemned,  (s) 

As  this  trade  with  Heligoland  was  only  permitted  to  British 
shipsf  without  special  license  for  the  purpose,  it  was^  held  in  the 
case  of  the  Edel  Catharina^  Cknisen  master,  that  a  license  to 
come  to  any  port  in  the  United  Kingdom^  would  not  protect  a 
ship  destined  to  Heligoland*  (t) 

The  American  ship  Biffield^  Forster  master,  on  a  voyage  from 
Ba^on  ioT  Gottenhtrg,  was  taken  by  the  Danes^  and  carried  into 
Chrisiianaand.  She  was,  however,  liberated,  and  sailed  for  St. 
Fetersburg  ;  but  coming  to  an  anchor  off  Copenhagen^  was  there 
detaiaedf  and  compelled  by  the  government  to  land  and  sell 
her  cargo,  with  permission  to  take  on  board  the  present  cargo, 
on  account  of  the  owners  in  LhterpooL  Hereupon  she  was  cap- 
tured by  the  British^  and  a  protection  set  up  under  a  license,  to 
proceed  with  a  cargo  from  any  port  in  the  Baltic^  to  any  port  in 
the  United  Kingdom ;  suggesting,  that  under  the  circumstances 
of  force  in  the  case,  she  could  not  be  charged  with  a  breach  of 
the  blockade  of  Copenhagen.  Sir  Wm,  Scott^  the  9th  of  De- 
cember ^  1809,  observed:  ^*A  license  expressed  in  general 
terms,  to  auxhorise  a  ship  to  sail  from  any  port  with  a  cargo, 
will  not  authorise  her  to  sail  from  a  blockaded  port,  with  a 
cargo  uken  in  there ;— >to  exempt  a  blockaded  port  from  the  re- 
strictions incident  to  a  state  of  blockade,  it  must  be  specially  de- 
signated with  such  an  exemption  in  the  license ;  otherwise,  a 
blockaded  port  shall  be  taken  as  an  exception  to  the  general  de- 
scription in  the  license"— Ship  and  cargo  condemned,  (u) 

The  SeyetHtadt^  Erbe  master,  sailed  from  Liverpool  for  Dron- 
theim,  there  to  clear  out  for  Flendsburg^  but  at  Drontheim  was 
compelled  by  the  government  to  uke  on  board  a  quantity  of 

(0  Edwardt,  236. 
(t)  Dodum^  pag^.  S5. 
(u)  Edwardtp  190. 
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copper  and  train  oil,  for  the  use  of  the  victuaUing  boavd  of  JDm* 
murk.  The  master  protested  against  it,  and  sailed  with  the  car- 
go. Sir  Wm.  Scott  observed  :  *<  I  am  afraid,  that  it  is  neces- 
sary for  the  Court  to  adhere  to  the  rule  laid  down  in  a  former 
case,  that  the  plea  of  compulsion,  is  inadmissible."  (v)  Con- 
demnation. 

The  American  ship  Hope  and  odiers,  had  obtained  permis- 
sion from  Admiral  Sawyer^  the  British  commander  on  the  Ame-- 
rtcan  station,  to  convey  com  and  flour  to  the  ports  of  Spain 
and  PortugaL  Sir  Wm.  Scott  determined,  such  permission  of 
itscU  invalid,  unless  mads  effectual  by  a  subsequent  ratification 
of  the  sovereign  authority.  ^  For  persons  not  having  full  pow- 
ers, may  make  what  in  law  are  termed,  sponsioncsj  or  in  dipla- 
matick  language y  treaties  sub  spe  ratty  to  which  a  subsequent 
ratification  may  give  validity.  Ratihabitio  mofidata  atqmpara^ 
tur.^'  And  as  in  this  case^uch  ratification  was  had,^8hip  and 
cargo  were  restored,  subject  to  captor^s  expenses,  {w) 

The  following  decisions  came  too  late  to  our  notice^  to  ijicOT* 
porate  them  with  the  preceding  parts  of  the  work,  to  which  thej 
more  properly  belong. 

The  Prussian  ship  Speculation^  Koht  master,  was  captured 
on  a  voyage  from  Stettin  to  Konigsberg^  both  Prussian  ports^ 
under  the  Order  in  CouncU,  rth  Januaryy  laof.  The  claim- 
ants protected  themselves  under  a  subsequent  Order  of  the 
25th  November^  1807,  by  which  Prussian  ships  arc  permitted 
to  trade  between  neutral  port  and  neutral  port.  Sir  Wnu  ScoUy 
April  lOrh,  1810,  observed :  ^*  Ports  so  interdicted  to  the  com- 
merce of  this  country,  in  compliance  with  the  wishes  and  pcrfi- 
cy  of  the  enemy,  cannot  be  brought  within  the  description  of 
ports  strictly  neutral,  though  the  country  of  which  they  form  a 
purt,  may  not  be  at  war  with  this  country,  and  may  have  a  ge- 
neral character  of  neutrality.  The  ports  themselves  are  in  effect 
hostile  ;  they  derive  a  character  of  hostility  from  the  exclusion 

(y)  Dodton,  pag.  243. 
(w)  J}Qd9on,  2.33. 
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of  the  British  flag»  in  the  same  manner,  and  under  the  same  pe- 
nalties of  prohibition,  as  would  be  applied  in  ports  directly  hos« 
tile.  A  part  of  this  cargOf  it  has  been  suggested,  is  entitled  to 
peculiar  consideration,  as  it  is  represented  to  be  the  property 
of  the  King  of  Prussia  himself ;  and  certainly,  if  it  could  be 
shewn,  that  these  were  articles  going  for  the  private  accommo- 
dation of  the  sovereign,  it  would  be  proper,  conformable  to 
that  comity,  which  is  observed  in  such  cases,  to  restore  it ;  but, 
in  this  instance,  the  property  in  question,  being  a  considerable 
quantity  of  salt,  evidently  not  intended  for  the  private  con- 
sumption of  the  sovereign,  but  for  the  purposes  of  trade,  it 
cannot  be  so  favourably  distinguished"— -Ship  and  cargo  coi^ 
demned.  (x) 

On  board  of  the  American  ship  Marquis  de  Somerueles^  were 
books  and  prints,  the  property  of  the  Academy  of  Arts  in  Phi* 
ladeifhia;  which  were  reclaimed  upon  paitioii^  during  the  war 
with  Great* Britain^  under  the  suggestion*  that  even  war  does 
not  leave  science  and  art  unprotected.  Dr»  Croke  observed : 
^  Not  to  disappoint  the  expectations  which  have  been  enter- 
tained of  the  liberality  of  this  country,  and  to  give  every  en- 
couragement to  an  infant  society,  whose  views  and  objects  are 
60  laudable  and  beneficial,  with  real  sensations  of  pleasure,  and 
the  sincerest  wishes  for  its  success  and  prosperity,  in  confor- 
mity to  the  law  of  nations,  as  practised  by  all  civilized  coun- 
tries, I  decree  the  restitution  of  the  property  which  has  been 
thus  claimed."  {.y)  ' 

In  the  case  of  the  Vrouw  Anna  Catharinai  Mahts  master,  part 
of  the  cargo  had  been  claimed  for  merchants  of  Hambitrgy 
and  restored,  and  itras  afterwards  sold  in  England^  under  a  li- 
cense from  the  government.  For  such  part  the  captors  demand- 
ed freight,  which  was  refused  by  Sir  Wm.  Scott^  the  20th  of 
Jdarchy  1806,  under  the  general  rule,  that  no  freight  is  due  to 

{x)  Edwardi^  1$5. 

(S)  Stewart^  49^,  ^, 

^5 
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the  captorSy  unless  they  bring  the  goods  to  the  actual  port  6{ 
destination.  (2) 

The  cargo  of  the  Swedish  ship  Hoffmxngy  Hirdraht  master, 
had  been  condemned  as  Prussian  property.  A  part  of  the  car* 
go  had  been  sold,  and  applied  in  repairs  of  the  ship,  and  the 
captors  made  a  demand  of  average  against  the  ship.  Sir  Wiiu 
Scott^  who  had  at  a  former  period  adjudged,  that  die  captoils 
were  not  bound  for  the  bottomry  debts  of  a  vessel,  contracted 
before  the  capture,  determined  that  the  captors  had  no  claim  ia 
a  Prize  Court  upon  this  sh^>  for  average.  This  princi{de  was 
further  exemplified  in  the  case  of  the  Charlotte^  Which  had  ssol- 
bd  from  America^  with  a  cargo  of  pitch  and  tar,  under  a  deeti^ 
nation  for  Madras  and  a  market  in  India,  but  sold  a  chief  pah 
of  her  cargo  to  the  thitch  govertiment  at  the  Cc^s  of  Gbod 
HopCy  and  took  returns  on  board  for  part,  when  the  Bfiiish  ^m* 
sessing  themselves  of  the  Cape^  and  she  was  condemned*  Bu^ 
the  Court  held  the  proceeds  of  that  part  of  the  cargo  wUcb  had 
been  delivered,  and  had  iiot  been  subjeet  to  sdzure,  tohtnot 
amenable  to  the  jurisdiction  bf  the  Court,  and  dismiaied  tfatt 
part  of  the  case,  {a) 

The  cargo  of  the  Hoffrmngs  Rask  mast^,  had  b^etl  disdairg^ 
ed  at  the  request  of  the  captors.  Before  the  vessel  Was  ulih^ 
den,  the  claimant  of  the  cargo  apprised  the  masonr,  dnt  the 
targg  wotdd  be  speedily  restored,  and  that  he  shoidd  call  cm 
him  to  complete  his  voyage^  with  an  offer  df  an  addiddnal  d^ 
lowance  for  his  time ;  which  the  master  rtfilsed.  Skt  Wmsk 
Scott  observed,  the  19th  of  Dec.  1805 :  ^'^  I  atti  of  opinion^  that 
the  owner  of  the  cargo  cannot  coitte  back  on  the  vessel,  add 
demand  to  have  the  cargo  taken  dn  board.  The  eafttorWho 
succeeded  to  the  rights  of  bbth,  has  invoked  the  aothoritjr  of 
the  Court,  to  decree  a  separation  j  and  the  cotttract  b^Wcfen 
them  must  be  held  to  cease  by  the  act  of  anlivery.    At  the  mo- 

(«)  RoUntoth  6—271. 
(o)  RMnivn,  ft— 386- 
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ment  of  separauoi!,  the  vessel  acquires  a  right  to  proceed,  and 
it  is  by  accident  only^  that  she  continues  here*  That  accident, 
cannot,  I  think,  have  the  effect  of  reviving  the  contract,  which 
had  been  before  dissolved*— I  am  fully  sensible,  that  this  rule 
may  occasionally  operate  with  considerable  hardship  on  the 
owners  of  cargoes.  But,  the  proper  remedy  for  that  inconve- 
nience will  be,  to  insert  a  special  provision  for  such  accidents, 
in  the  charter-party*  Rules  of  law  being,  in  their  nature,  ge- 
neral, must  in  particular  instances,  sometimes,  operate  with  in- 
convenience. I  must  pronounce  the  general  principle  to  be  diis, 
that  the  act  of  unlivery  is  bindipg  on  the  parties,  and  must  be 
taken  to  be  decisive^  in  producing  a  complete  dissolution  of  the 
contract*"  {V) 

In  a  case  in  which  the  vessel  was  to  have  sailed  from  the 
Baitick^  direct  for  Portsmouth^  she  had  touched  in  the  roads  of 
Copenhagen }  and  as  the  cargo  afterwards  spoiled,  the  consignee 
refused  to  p$iy  the  freight  on  account  of  the  deviation.  Lord 
EUenborough  said  :  *^  Tp  assume  that  every  trifling  delay,  or 
every  little  deviation  from  the  direct  course  of  the  voyage,  vi- 
tiated the  owner's  right  to  freight,  would  be  indeed,  to  go  to 
the  apices  factV^  {e) 

The  ship  Adelphij  was  freighted  from  London  to  Petersburg^ 
there  to  take  in  as  much  hemp,  as  she  could  screw  in :  The 
master  had  there  taken  in  part  of  the  cargo,  and  ^rewed  it 
^way ;  the  rest  lay  in  lighters  at  the  side  of  the  ship,  when  the 
British  consul  notified  the  masters  of  British  ships,  that  all  who 
were  ready,,  should  forthwith  depart  for  sea,  as  he  expected  an 
embargo  would  take  place— hereupon,  the  master  ceased  screw- 
jngy  and  took  in  as  much  loose  hemp  as  the  vessel  would  hold, 
imd  sailed  for  London  without  advising  with  his  freighter* 
Other  vessels  did  the  same— many  however  remained,  and  the 
embargo  was  not  laid  until  six  weeks  after*    The  freighter 

(b)  BMnm,  6—335.  (0  Ltrm^  ireatim  m  Charier-pmiiet,  55. 
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brought  his  action  against  the  master,  for  non-compliance  with 
his  contract.  The  master  protected  himself  under  the  general 
principle,  of  law,  which  requires  of  every  subject,  as  part  of 
his  publick  duty,  to  protect  the  persons  and  property  of  others, 
which  may  be  confided  to  his  care,  from  falling  into  the  hands 
of  the  enemy.  Lord  Ellenborou^h^  hQwever«  held,  that  under 
the  particular  circumstances  of  the  case,  the  defence  was  insuf- 
ficient. 

The  American  ship  Neptune^  in  Augtist^  1807,  took  in  a  car* 
go  for  Tbnning^  and  in  the  channel  was  advised,  that  Great" 
Britain  in  November ^  1807,  had  ordered  all  vessels  to  be  cap- 
tured, that  sailed  after  notice  of  the  said  order, '  with  intent  to 
trade  with  the  enemy,  but  that  those  who  had  sailed  without 
notice  of  the  above  order,  should  be  compelled  to  put  into 
Great  Britain^  and  there  obtain  permission  to  proceed  to  their 
enemy  port  of  destination*  Upon  this  notice  she  ran  into 
SheemesSy  and  the  correspondent  of  the  consignor,  effected  a 
permission  to  proceed  to  Rotterdam.  ^  The  master,  however,  al- 
leged that  from  his  putting  into  England^  he  would  be  there 
subject  to  confiscation,  and  claimed  his  freight  and  costs  in 
England^  upon  discharging  the  cargo.  Lord  EUenborough  in 
the  case  of  Osgord  vs.  Grdning^  which  was  the  case  of  this  ship) 
observed  :  ^^  It  is^clear  that  the  plaintiff  has  no  right  to  freight* 
Freight  is  only  then  due  when  the  conditions  of  the  charter* 
party  are  complied  with.  For  has  be  ^  right  to  claim  any  spe- 
cies of  compensation  for  the  conveyance  of  the  goods  from 
Charleston  to  London  ?  His  right  to  freight  most  be  grounded 
upon  some  contract  expressed  or  implied.  No  express  contract 
exists,  and  whence  can  he  derive  a  promise  of  compensation, 
for  conveying  the  goods  from  Charleston  to  England?  They  are 
brought  to  this,  instead  of  their  port  of  destination,  and  after 
an  application  to  the  Chancellor,  that  the  master  might  not  be 
permitted  as  he  threatened,  to  dispose  of  the  cargo  for  freight 
apd  charges,  they  were  taken  possession  of  by  the  consignor, 
without  prejudice  to  the  right  of  either  party.     This  is  no  re*^ 


Chap.  3.  PAPERS,  IN  CAPTURE.  sir 

eeipt  of  the  goods,  prior  to  their  delivery  at  the  port  of  desti« 
nation,  and  no  reason  to  assume  the  consent  of  the  party  to  pay 
freight  pro  rata  itineris.     Judgment  for  defendant* 

The  court  of  admiraky,  as  a  court  of  equity,  proceed  up- 
on principles  totally  different.  The  American  vesseb  destined 
to  France  and  HoWindy ,  and  which  in  consequence  of  the  pro- 
hibition of  Great  Britain^  came  to  England^  and  there  by 
direction  of  the  shippers  were  unladen  for  a  market,  were  al- 
lowed the  full  freight  of  such  cargoes.  In  the  cases  in  which 
the  shippers  had  not  so  determined^  the  admiralty  left  the  ar- 
rangement of  freight  between  the  owners  and  the  shipper.  The 
court  held  a  voyage  from  America  to  England^  as  almost  equal 
to  a  voyage  to  the  neighbouring  countries,  to  which  the  vessels 
were  originally  destined.  From  all  appearances,  the  English 
markets  were  not  less  advantageous  than  those  of  the  blockaded 
ports,  and  a  sale  could  have  there  taken  place,  with  all  possible 
regard  to  the  interest  oi  the  owners.  In  these  cases  the  court 
allowed  the  parties  the  full  benefit  of  freight,  not  unde^  their 
contractSf  for  the  charter-parues  warranted  the  interpretation  of 
die  courts  of  law,  that  it  could  not  be  asserted,  the  conditions 
thereof  had  been  complied  with.  But  as  no  contract  existed 
that  could  be  applied  to  the  cases  before  the  court,  the  court  felt 
themselves  bound  to  ascertain  what  equity  required,  between 
the  parties.  The  court  of  admiralty  sits  as  litde  as  courts  of 
law,  to  set  up  new  contracts  between  parties  ;  but  as  a  court  of 
conscience,  is  bound  as  far  as  practicable,  to  look  to  the  recipro- 
cal interests  of  both,  in  cases  which  occur  unexpectedly ;  and 
which  in  the  original  agreement  between  the  parties^  could  not 
have  been  brought  to  the  view  of  either. 

The  British  ship  Friends^  Creighton  master,  was  destined 
from  Campeachy  to  Lisbon^  and  arrived  as  far  as  the  mouth  of 
the  Tajus^  wh$;re  she  was  informed  that  that  river  was  block- 
aded. She  remained  some  days  with  the  blockading  fleet,  un- 
til she  was  driven  off  in  a  gale,  and  was  taken  by  a  Spaniard^  and 
afterwards  retaken  by  the  English  and  carried  into  Madeira^ 
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If  here  ship  and  cargo  were  sold  to  antiftfy  tbe  salv^gje*  The 
qoe^tion  aroee  whether  and  what  freight  w«8  due— « A$  the  mis^ 
fortune  was  common  to  both  partie9»  and  no  twA^  imp\itablc  to 
one  alone ;  a»  the  ship  could  not  havje  'nm  in  in  baVa^tf  nor  the 
cargo  in  any  other  vessel.  Sir  Wm.  ScoU  held,  that  the  loss  W9S 
to  be  divided,  and  decreed  the  payment  of  half  freight"  (d) 

In  the  case  of  the  Progress^  the  question  arove  whether  sal* 
vage  was  to  be  paid  from  the  outward  or  the  faomew^  freight  ? 
As  these  freights  were  not  separated  in  the  charter-parties,  Sif 
Wm*  Scott  held,  that  salvage  should  be  computed  of  both*  (r) 

In  connexion  with  the  opinion  esqunessed,  page  78^  we  haive 
jet  to  note  the  following  decision. 

In  the  case  of  the  Hamburg  ship  Jacobs  Boer  master^  th^ 
question  was  respecting  the  freight  of  a  subsequent  VKUff^ig^ 
whether  it  was  liable  to  be  attached  for  payment  of  a  botJUwry 
bond?  Sif  Wnu  Scott^  the  31st  of  March^  ifi02,  obven^^ 
^  The  disposition  of  this  court,  would  certainly  be  to  uphold 
die  efficacy  of  bonds  of  this  nature,  as  far  as  i3  consistent  with 
law.  They  are  bonds  of  great  sanctity,  and  highty  necessary  in 
mercantile  affairs,  and  therefore  the  court  will  be  inclined  t/^ 
support  them,  as  far  as  the  justice  of  the  case  will  a4mit."  £(o 
decreed  die  freightto  the  claimant;  desiring,  however,  to  be  un« 
derstood  as  laying  do?m  no  general  rule  for  a)l  circumatanceii, 
and  all  cases,  where  any  third  party  may  have  beoome  interested 
in  the  freight  of  the  subsequent  voyage*  (/) 

Our  former  suggestion  (f  )  that  England  would  restrict  the 
sale  and  transfer  of  French  vessels,  has  subsequendy  been  con« 
firmed.  By  an  order  in  Council  of  the  lith  Nov.  1807«  that 
government  prohibited  to  neutrals  the  purchase  of  French  ves- 
sels during  the  wan  The  Lucy^  was  an  American  ahip  con- 
demned by  the  French  in  Hamburgh  and  after  which  she  was 

Id)  Lameif  treoHwe  on  eharter^pmtieMp  298. 

(0  JSiMrdSr.  923.  (/)  iSfJsfiipfi,  4.  J25a 

is)  Mdndbueh, 
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ptiMbdaed  4C  a  puUick  taiUs  for  her  former  owners,  tad  was  after- 
wsirds  captured  by  the  BtitUh.  Sir  Wm.  Scott  decreed^  hoW* 
erer,  chat  ha  the  French  permitted  ui  neutrab  the  purchaee  of 
priM  vesseli  in  England^  the  order  in  Gouncil  did  not  apply  to 
this  case.  28th  July,  1809.  (A) 

The  PefSMtflvama^  M^Fker^n,  an  American  ireaeeli  oa  a 
iroyaga  from  Trinte  to  Canton^  was  captured  by  two  BrUUk 
dUi^ni  in  the  JktHliterfonean,^  and  posaessioii  uken  by  sendiajt 
thrie  persons  on  board  to  navigate  her  into  Mdta^  Being  una* 
ble  to  work  her»  the  captain  cotitinued  to  direct  her  course,  but 
aocordlttg  to  the  instmclions  of  his  owners,  and  rsftaed  tx>  taike 
her  into  JUalta^  Immediately  after  passing  MaliOj  she  was  ta* 
ken  by  a  third  privateer^  and  carried  into  Malta^  where  die  tras 
condemned^  as  having  been  rescued  from  the  original  owners. 
Sbe  was^  however^  released  by  the  Lords  of  Appeal,  28th  6f 
Jtme^  1809,  each  par^  paying  their  respective  coses*  Sir  Wnu 
Orimt  remarked : '  ^  We  cannot  sea  that  any  aoch  duty  is  im** 
fK>sed  on  the  master  attd  his  erew.  Iliey  owe  no  service  to  tlie 
captorft,  atid  are  stiA.to  be  considered  answerable  to  the  owners 
for  tlHilr  conducts  It  is  the  duty,  as  well  as  the  interest  of  th« 
eaptors,  to  make  the  capture  sure ;  if  diey  neglect  it  from  ah 
anxifety  to  make  other  eaptures,  or  thinking  the  force  already 
furnished  stdKcieut,  it  b  elclusively  kt  their  own  peril  In  this 
case^  the  captalii  performs  a  duty  he  conceives  he  owes  to  the 
owners.  He  will  not  act  against  their  interest^  ilor  wiR  he  at^ 
tempt  to  prosecute  their  interest  by  any  violence  on  his  part,  or 
that  of  his  crew.  Neither  he,  nor  they,  are  found  to  make  re- 
sistance. The  captors,  therefore,  are  left  to  pursue  their  sepa- 
rate interests ;  they  are  unable  to  navigate  the  vessel,  and  the 
captain  resumes  his  command.  What  effect  a  compromise  or 
agreement  to  navigate  the  vessel  into  a  particular  port,  made  by 
the  master  and  his  crew,  to  the  captain  of  the  privateer  on  faia 

(A)  Edmardt,  12S« 
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capture,  (without  experiencing  any  undue  influence,  either  aii* 
sing  from  apprehension  and  compulsion)  might  have  on  the 
master  or  crew,  and  whether  they  might  dot  thereby  be  com- 
prised within  a  new  obligation,  is  not  now  our  duty  to  deter- 
mine/* (i) 

In  the  case  of  the  Franklin^  Forsyth^  the  master  and  his  crew 
having  risen  upon  the  prize-master  and  his  men,  confined  them 
belowy  and  altered  the  ship's  course,  for  her  own  port  of  desd- 
nation.*  As  the  ship  and  cargo  were  the  property  of  different 
persons,  the  question  occurred  before  the  Lords  of  Appeal, 
whether  the  owners  of  the  cargo  were  bound  by  the  misconduct 
of  the  master  ?  Overruled  after  much  deliberation,  and  ship 
and  cargo  condemned,  (k) 

The  armed  American  schooner  Topaz^  NicoU  master^  lay  in 
the  road  stead  of  Macoa^  (which  extends  for  some  miles  be- 
tween islands,  and  was  asserted  to  be  neutral  Portuguese  terri- 
tory) where  the  British  came  on  boara  to  exercise  the  right  of 
visitation  and  search.  An  American  seaman  deserted  after- 
wards,  and  gave  information,  that  she  had  committed  various 
acts  of  piracy  under  a  British  flag,  during  her  cruize  upon  the 
Spanish  Maine.  The  British  came  a  secoild  dme  to  exercise 
the  right  of  search,  to  which  the  Americans  made  a  desperate 
resistance,  but  were  taken,  and  the  vessel  condemned  in  BoM" 
bay.  The  Lords  of  Appeal,  the  9th  of  Feb.  181 1,  aflkmed  the 
condemnation.  (J) 

(i)  Acton^  1—36. 
(A?)  ActWy  3—106. 
(0  Actvth  2-^1. 
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CHAPTER  IV. 


OF  AID,  IN  PEBILS  OF  THE  SEA.  (t) 


The  Per&i  of  the  Sea,  aod  the  aecidents  to  which  the  vesKl  and  cargo  are  therebj 
rttble,  create  a  tacit  contract  for  compensation,  between  the  owners  of  soeh  vessel 
and  eai^go,  and  those  by  whose  assistanee,  either  teay  be  saved  from  impendhig 
peril,  or  re<M>vered  from  actual  loss.  This  eompensation,  is  known  by  the  name  of 
Satoage^  and  is  now  most  commonly  made  in  money,  for  the  expenses,  time,  labour 
and  risk  of  the  party,  entitling  iiimself  thereta 

Salvage  is  of  two  kinds^  cm?  (or  ordinary)  salvage,  when  it  is  a  rescue  from  the 
aecidents  and  dangers  of  the  elements  ;  and  mUUary  salvage,  when  it  is  a  rescue  from 
the  hands  of  men.  The  doctrine  of  civil  salvage,  embraces  the  former  doctrine  of 
wreek ;  that  df  military,  those  legislative  provisions  and  legsA  decisions,  w|iereby 
salvage,  or  reoaptore  from  the  hands  of  an  enemy  is  entitled  to  compensation.' 


SECTION  I. 


OF  SALVAGE.    fClVULJ 


l^t$dk$  of  0ctutAl  Stfotstct* 

LiteraUtr  dts  gesammten^  aowohl  naturlichen  als  .positiven  V^l- 
keftechtes.  Von  Ompteda.  Regensburgy  1785.  $  218,  219 
and  220. 


(1)  The  phrase  **  PeriU  of  the  Sea,**  it  will  be  pefceived,  it  here  used  in 
its  largest  sense,  comprehending,  as  some  authors  observe,  all  the  accidents 
or  midfortiuies,  to  which  those  engaged  in  maritime  adiwntures,  are  exposed. 
2  Aofi  Ah.  248,  pi.  10.    Cwtb.  56*.l  S/ww.  322.  3.  • 
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Nau*s   Grundsatze  des   Vblker-Seercchtea.     Hamburgh  1802. 
$  113  to  119. 

These  vorks,  io  the  teclionft  refetred  to,  treat  of  the  elder  literature  upon  (he 
■ubjeet  of  salvage. 

Cos^mentorius  de  jure  litoris  auctore  Schuback*     Hamburgh 

irsi.  . 

This  work  has  heen  since  traosiated  into  German,  and  published  in  £  vols.  4ta 
and  contains  all  the  oldest  regulations  on  this  subject,  and  is  moreoYer  interest- 
bg,  in  an  historical  point  of  view. 

CommentQire  sur  Fgrdgnnance  de  la  Marine^  par  Valih,    Ro^ 

chcllcy  1766. 

I 

The  chapter  ^des  naufrage^  contains  very^  appropriate  remarks  upon  the 
French  doctrine  of  wrecks,  and  the  ekler  history  on  the  subject 

Buesch's  Zusdtze  zu  seiner  iheoretishpractischen  Darstelhtng 
der  Handlung.     Hamburgh  1798. 

The  Life  of  Sir  Leolime  Jenkins.     London^  1724. 

i 

,  These  works  and  the  EngHth  reports  referred  to  in  the  foregoing  chapter, 

contain  numerous  interesting  deciaons  and  opinionB  upon  oases  of  wreck. 


XT  is  to  be  hoped,  that  the  period  is  approaching^  when  the 
right  of  wreck  will  only  be  known  aa  a  subject  of  history.  The 
assumption,  when  a  ship  was  lost  at  sea,  that  all  goods  which 
were  thrown  upon  land,  were  the  property  of  the  lord  of  the 
9hore,  whether  the  real  owner  was  known,  to  claim  them  or  not, 
is  a  feature  of  the  times,  when  every  stranger  found  upon  ano* 
ther's  territory  was  looked  upon  as  an  enemy;  and  it  is  vain  to 
seek  for  its  origin  with  any  particular  nation^  when  the  practice 
is  known  to  have  been  universal.  It  is  cenainly  erroneous,  to 
ascribe  it  to  the  misapprehended  revenue  customs  of  the  Rho^ 
dians.  In  accounting  for  its  origin,  it  is  to  be  observed,  that  as 
well  before  the  civilization  of  the  ancients,  as  also  before  the  ad« 
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vancement  of  modern  nationsy  piracy  and  sea  robbery  preceded 
any  regular  state  of  commerce;  and  that  pirates  and  others  who 
plundered  the  coasts,  might  naturally  expect  a  retributive  re- 
turn front  the  inhabitants^  in  cases  of  wreck.  But  as  soon  as 
commerce  assumed  a  regular  system,  it  was  to  be  expected  that 
this  right  of  wreck  would  have  been  abolished ;  and  the  Roman 
books  contain  many  laws  enacted  for  its  suppression.  Thus 
the  Emperour  Ahtonine^^  in  the  first  law  of  the  Codex,  under 
the  title  de  naufragiOj  observes  :  ^^uod  enim  jus  nabet^bcus 
in  aiiena  calamitate  ut  de  re  tarn  luctuoaa  compendium-sectttur  ?^* 
What  right  has  the  treasury  to  profit  by  the  calamities  of  others 
in  hardships  ^o  severe  ?  Some  time  after  this,  in  the  Greek  em- 
pire^  various  irregularities  crept  into  the  practice,  which  the 
Emperour  Jik^omcz^  Comnenus^  1183^  sought  to  remedy 9  by 
energetick  laws  on  the  subject,  (a) 

In  other  parts  of  Europe^  the  Popes ,  principally  on  account 
of  the  crusades,  sought  to  circumscribe  the  cruelty  of  the  Law 
of  Wrecksyand  the  Council  of  Lateran^  1179,  attacked  it  in 
their  Bull  Coena  Domini.  A  previous  national  Council,  had 
sometime  before  1127,  uken  the  same  step.{^)  The  Pomera^ 
nian  Duke  Bogislav^  made  a  vow  in  one  of  the  crusades,  to  abo- 
lish the  right  of  wreck  in  Pameraniat  and  subsequendy  a  limi- 
tation of  three  years  was  allowed,  during  which  the  owners 
might  reclaim  goods  cast  on  shore ;  (c)  an  enlargement  of  pri- 
vilege, which  is  allowed  to  such  extent,  in  no  other  country 
but  England. 

'  The  decisions  of  Oleron^  having  relation  to  the  numerous 
cases  on  the  coast  of  Gutfenne^  and  the  shores  adjacent,  in  Art* 
25  &  26,  (d)  are  so  many  attempts   to  restrain  the   right  of 

*  Not  Conttantinet  as  Blaeknme  has  it  in  toI.  11—292.  ChrifHan'a  edi- 
tion. 

(a)  Loccemw  de  jure  maritimo  &  navali.  L.  I.  cap-  7.  §  16. 

j[6)  Consulat  de  la  mer,  par  B&ucher,    Paris,  1808.     Tome  l-^pafl^*  496r 

(e)  Stypmanivis  maritimum,  pars  5'  cap<  5.  N.  6. 

(tf)  Les  U8  et  coutumes  de  la  mer. 
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wreck,  and  by  Louis  the  Pious,  it  was  at  length  effected,  tha^ 
every  master  could  procure  from  the  Duke  of  Bretagne,  a  letter 
of  exemption  from  the  Laws  of  Wreck.  Henry  IlL  Kmg  of 
Englofid  and  Aquitain^  122^^  enacted  by  law,  that  goods  strand«> 
ed  on  the  coast  of  France^  wherewith  a  single  person  might 
escape  from  the  wreck,  should  be  restored ;  and,  that  if  a  liv- 
ing  animal  escaped,  such  goods  should  be  subject  to  a  claim  for 
three  months ;  after  which  period,  they  should  with  other 
goods,  in  cases  where  no  living  person  or  animal  escaped*  be* 
long  to  the  pubfick  treasury,  (e*)  Similar  ordinances  had  been 
before  enacted  by  Henry  L  (f)  The  inroads  of  the  Saxons, 
and  subsequendy  of  the  Normans,  from  the  reasons  above  as- 
signed for  its  origin,  have  undoubtedly  contributed  to  the  conti- 
nuation of  the  right  of  wreck*  In  North  Germany,  in  conse- 
quence of  this  extended  right,  {Grundrure)  even  things  which 
by  the  dilapidation  of  bridges,  or  other  means,  fell  into  the  wa- 
ter and  touched  the  bottom,  as  well  as  other  shipwrecked  goods, 
or  vessek  which  in  upsetting  had  caused  the  death  of  any  per- 
son (which  in  England,  ifr  termed  Deodand)  formerly  escheated 
to  the  lord  of  the  soil,  {g) 

The  Emperour  Frederick  L  had  previously  ordained,  that  a]l 
stranded  goods  should  be  restored  to  their  owners  without  any 
deduction;  (h)  and,  Charles  V*  by  the  218th  Article  of  bis  Cri- 
minal Code,  sought  to  abolish  all  the  cruelty,  and  injustice  of 
this  asserted  right  in  Germany.  But  this  right  of  wreck*  parti- 
cularly on  the  coast  of  North, Germany,  was  of  long  continuance, 
and  Shubaci^s  treatise  contains  many  lamentable  commentaries 
on  -it. 

The  Consulate  contams  no  direct  provisions  with  regard  to 
the  right  of  wreck,  because,  as  Boucher  asserts,  no  such  right 

(e)  Engflbrecht  corpus  juris  nautici,  pag.  6r. 

(/)  Consulat  de  la  mer,  par  Boucher,  'Tom,  1— pagf.  497. 

(^)  MoUvji  de  yirt  tnaritimo  et  navalL    Lotidon,  1774,  L.  2-  1.  }^ 

(A)  Enjelbrecht  corpus  juris  nautici,  pag.  38. 
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prevtiiiled  on  the  coasts  where  the  Consulate  originated,  (r) 
Id  chapter  157,  it  is  provided,  that  the  crew  shall  be  entitled  to 
one,  and  the  master,  or  the  person  who  has  equipped  the  vessel^ 
if  he  be  on  board,  to  three-fourth^  of  any  goods  found  at  sea«  {k) 
The  249th  Chapter  provides :  That  when  goods  are  driven 
into  the  roads  or  upon  the  strand,  he  who  finds  them,  shall  be 
entitled  to  the  one,  and  the  publick  treasury  to  the  other  half, 
if  the  owner  does  not  claim  within  a  year  and  day«  But,  if.the 
goods  are  thrown  ashore,  the  finder  obtains  only  a  proportion 
fuontwn  meruit^  and  the  other  escheats  to  the  publick  treasury, 
if  the  owner  does  not  claim*  So  also  of  goods,  that  have  sunk 
to  the  bottom,  if  the  finder  within  ten  days,  give  notice  of  tro- 
ver to  the  proper  tribunal,  and  the  owner  does  not  within  the 
allotted  time,  and  thirty  days  notice,  appear  and  claim*  If  the 
goods  thus  rescued)  have  been  lost  a  year  and  day,  they  belong 
wholly  to  the  finder,  if  the  most  unequivocal  proofs  of  property 
are  not  produced,  and  a  suitable  salvage  allowed^  from  which  is 
to  be  deducted  whatever  profits  the  fioder  may  have  made  by 
the  trover.  If  a  master  finds  a  wreck,  or  masts,  spars  and  the 
like^  and  would  tow  them  after  him  without  the  consent  of  the  su* 
percargo,  by  the  356th  Articles,  the  ship  and  the  master  are 
responsible,  (excluding  the  wages  of  the  crew)  for  all  the  da* 
mage  aceruing  to  the  cargo.  If  a  ship  is  in  distress  and  must 
lighten,  the  master  is  bound  to  pay  the  lighterman,  whatever  was 
equitably  agreed  on  between  them,  and  is  not  then  responsible 
ibr  any  damage  which  may  happen  to  the  lighter ;  but,  if  he  has 
assisted  him  without  compensation,  the  master  is  then  bound  to 
indemnify  him  for  all  damages  which  he  sustains.  If  the  amount 
agreed  upon  is  unreasonable,  referees  are  to  apportion  it ;  and 
why,  says  the  274th  Chap,  which  provides  thus,  shall  that  be  sub* 
mitted  to  the  award  of  othera,  what  they  have  agreed  upon 

(t)  B9U€kgr'9  consalat  de  la  mer-    Tom.  L  pag.  502. 
(Jb)  li  coBa6Ute  del  mare  ttlU  Spi^mvM  ds  Catm^gi-    Y^nesXa^  ir3r. 
pq^.  US. 
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themaelves  ?  Because,  the  master,  if  they  had  demanded  one- 
half  of  the  vessel  and  cargoy  would  have  been  compelled  to  ac- 
cede it ;  though  they  had  not,  nor  ought  to  have  the  least 
right  to  it;  therefore,  it  is  proper  it  should  be  decided  by 
others* 

If  this  golden  rule  had  been  observed  since  the  promulgation 
of  this  law,  by  how  many  less  might  have  been  the  grievances 
of  wreck  otherwise  justified  under  the  sanction  of  legal  deci- 
sions* 

By  the  192d  Chapter,  if  the  master  to  save  the  cargo,  runs 
the  vessel  upon  shore,  the  owner  of  the  cargo,  if  he  be  on  board 
the  ship,  and  contract  with  the  master  for  her  value,  shall  pay 
the  same,  or  what  competent  men  shall  award ;  and,  in  the  fol- 
lowing chapter^  among  other  provisions  it  is  determined,  that  if 
nothrag  is  agreed  upon  in  such  a  case,  the  master  shall  only  be 
enVitled  to  freight  from  the  goods  saved,  ^r^  rata  iHneris.  He 
has  a  lien  upon  the  goods  saved,  for  that  which  is  due  to  him,  and 
is  not  bound  to  relinquish  it  upon  security,  that  he  may  not,  as  is 
expressed  in  the  law,  be  compelled  to-  foUow  the  merchant  for 
what  is  due  to  him. 

Until  the  time  of  Louis  XIFj  the  old  right  of  wreck  prevul- 
ed  here  and  there  in  France^  and  the  old  French  law  was  rich 
and  copious  in  expression  on  this  subject*  Le  droit  de  Varech^^ 
de9  choses  gay^es^  those  goods  which  the  sea  had  thrown  so  fair 
upon  land,  that  a  man  upon  horseback  could  reach  them  with  a 
lance— ^^  bois^-^^chouetement^'-^de  c6te-^espave9  things  scat- 
tered about  the  shore— rfe*  trouoailles — du  flo^ — barbaries — ^The 
celebrated  Ordonnance  de  la  marine  al)oli8hed  the  old  right,  and 
its  provisions  are  maintained  to  this  day— -It  places  the  shijp- 
wrecked  mariner  and  his  goods,  under  the  protection  of  the 
state,  and  punishes  with  death,  without  prospect  of  paixlony 
whoever  shall  rob  them.  The  finders  and  parishioners  are 
to  communicate  every  case  of  wreck  to  the  commissioners 
thereof,  who  are  to  take  the  proper  measures  to  afford  relief— 
until  the  arrival  of  the  commissioners  they  are  responsible  for 
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every  thing  that  may  bcstolen,  unless  they  can  deliver  the  felons, 
or  point  them  out.     Every  thing  that  is  saved,  must  forthwith 
be  transported  unopened  to  the  place  assigned,  and  when  the 
commissioners  arrive,  they  are  to  direct  the  operations  until  fi- 
nished, to  verify  the  shipwreck  by  a  proper  registry  of  it,  and 
the  effects  saved^  by  an  inventory ;  to  asceruin  any  embezzle* 
meut  of  the  goods,  and  to  prosecute  the  perpetrators  upon  pa|!i 
of  being  displaced.     The  owners  of  wagons  in  the  neighbour- 
hood ot  the  wreck  must  attend  upon  the  requisition  of  the  com- 
missionerSf  or  incur  a  penalty.      The  work  is  apportioned  by 
the  day^  or  by  the  tide,  and  no  person,  without  the  direction 
of  the  commissioners,  shall   press  himself  into    the  service. 
Strict  watch  is  kept  upon  the  lading  of  the  wagonsf  and  the 
goods  inventoried  and  deposited  in  the  warehouses  in  the  pre- 
sence of  the  master,  or  the  principal  parties  interested,  and  the 
wages  of  the  workmen  apportioned.     All  compensation  in  these 
cases  is  estimated  by  men  skilled  in  such  affairs,  according  to 
the  danger  and  extent  of  the  labour.     No  previous  agreement 
with  the  parties  is  tenable — If  no  claimant  appears  within  a 
month,  such  goods  as  are^  perishable,  are  to  be  sold,  and  the 
salvage  therefrom,  distributed.    Persons  skilled  in  the  preserva- 
tion of  goods  are  to  be  employed,  and  if  they  are  not  to  be  pre- 
served they  are  to  be  publickly  sold,  and  the  money  deposited 
in  safe  custody,  for  which  the  commissioners  are  responsible. 
If  the  owner,   the  consignee^  or  commissary  to  whom  the  goods 
may  have  been  consigned,  appears  at  the  wreck,  the  commis- 
'  aioners  are  to  withdraw,  and  leave  to  them  the  direction  of  the 
salvage.     Valin  (/)  concludes  properly  as  we  conceive,  that  this 
article  applies  to  the  master,  who  may  conceive  it  practicable 
perhaps  to  bring  his  ship  afloat  again.    Tet  the  commissioners 
are  bound  to  investigate  the  cause  of  the  stranding  (this  article 
should  be  more  definite)  and  the  nationality  of  the  vessel ;  and 
in  case  the  stranding  was  intentional^  the  cargo  contraband^  or 
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the  ship  enemies'  or  pirates'  property,  to  secufc  the  goodsy 
and  the  person  of  the  master^  As  to  the  contraband^  Yalin  (jni 
hereby  understands,  contraband  of  war  and  of  peate.  The  first 
is  always  liable  to,  condemnation  on  a  destination  to  the  enemy^ 
yet  contraband  on  board  of  the  Maria  Arendz^  which  was 
stranded  on  a  destination  from  Rigti  to  Lisbon,  at  a  time  when 
the  latter  port  was  not  in  an  enemy  relation  to  France^  was  re-' 
stored  by  the  French  council  of  prize,  because  the  p^rty  at  the 
time  of  the  original  sailing  could  not  have  been  in  cidpa^  as 
even  at  the  period  of  stranding  no  war  had  been  declared 
between  Portugal  and  France,  but  took  place  later,  (n) 

.Contraband  of  peace,  is  not  in  itself  confiscable,  bat  is  only 
seized  for  the  purpose  of  investigation.  Those  who  have  res-* 
cued  goods  from  the  bottom  of  the  sea,  or  have  found  them 
flotsam,  or  upon  the  strand,  must  within  twenty^four  hour* 
after,  notify  the  commissioners  thereof,  under  pain  of  being 
convicted  as  concealers  of  them.  Hereof  publication  is  mad6 
at  the  town  near  the  pl^ce  of  stranding,  atid  the  papers  if  any 
are  found,  are  delivered  over  to  the  consul  of  the  nation,  lA 
whose  language  they  are  written^  that  he  may  give  the  required 
notifications  in  his  own  country*  Within  a  year  and  day  after 
notification  of  salvage,  the  goods  saved  may  be  claimed  by,  and 
are  to  be  returned  to  the  rightful  owners,  upon  payment  of  the 
costs  incurred  in  the  salvage.  But  if  the  vessel  is  sunk  near  or 
upon  the  coast,  ao  that  no  trace  of  her  appears,  the  ownera 
within  two  months  must  give  notice  that  they  intend  to  work 
upon  her  by  divers,  and  ane  allowed  six  months  to  efiect  it* 
But  if  no  notice  is  given  withlo  two  months^  in  pursuance  of 
a  lawi  of  the  15th  January^  nz%^  (o)  the  sovereign  may  \a^ 
sue  license  to  any  person  requiring  it,  to  effect  the  salvage^  by 
which  they  acquire  the  goods  saved  upon  payment  of  30  per 

(m)  Ad,  Article  18. 

(n)  Handbuch  des  Sereecfttes,  2d  vol,  paffe  90. 

(o).  Valin. 
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cent  to  the  treasury.  Upon  other  goods  saved,  if  no  claim  is 
made  within  a  year  and  day,  the  property  escheats  to  the  treasu- 
ry. Every  person  claiming  as  owners  must  produce  the  bills 
of  lading,  manifest,  and  other  papers  of  lading;  and  if  as 
agent  of  the  parties,  a  proper  authority.  Of  goods  which  are 
fished  from  the  bottom,  or  are  found  flotsam,  {Vatin  extends 
this  abo  to  ships  which  are  abandoned  by  the  crew)  the  finder 
is  entided  to  one  third,  and  the  other  two  thirds  are  subject  for 
a  year  and  day  to  the  claim  of  the  owners,  who  may  obtain 
them  upon  payment  of  the  costs  incurred,  or  they  escheat  to 
die  treastury  aft6r  the  deduction  of  costs.  Falin  {f)  is  of  opin* 
ion,  that  according  to  the  old  laws  not  yet  obsolete,  one  third 
of  the  value  of  goods  found  upon  the  strand  accrues  to  the 
finder,  in  lieu  of  compensation  for  labour*  if  the  goods  finally 
escheat  to  the  state.  Anchors  which  are  found  at  the  bottom 
without  a  buoy,  are  the  property  of  the  finder  if  not  claimed 
within  two  months.  This,  however,  is  much  restricted  by  a  law 
of  the  25th  of  May^  1751,  to  prevent  embezzlement  on  the 
part  of  the  finder.  Sea  products,  amber,  agate,  blubbcrfish, 
Sec.  are  the  property  of  the  finder  if  upon  the  high  seas ;  but  if 
found  upon  the  strand,  one  third  the  property  of  the  finder, 
and  two  thirds  the  property  of  the  treasury. 

No  person  under  a  severe  penalty  is  allowed  to  intrude  him- 
self into  affairs  of  wreck,  except  the  attending  commissioners*' 
The  floating  bodies  are  to  be  removed  so  far  upon  the  strand 
that  they  may  not  again  be  washed  away ;  and  the  commission- 
ers are  to  receive  notice  thereof.  Whatever  valuables  are  found 
about  them,  are  reserved  for  the  heirs  who  appear  within  a  year 
and  day ;  otherwise  the  finder  is  entided  to  one,  and  the  trea- 
sury to  the  other  two  thirds  of  them.  Those  who  contrive  or 
collude  to  bring  a  ship  to  wreck,  are  punished  with  death  :  so 
also,  those  who  set  up  beacons,  or  lights  to  mislead  vessels  to 
wreck,  are  condemned  to  be  hung  on  the  spot  where  the  act  was 

.  {p)  ad  ArUele  37. 
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committed*  The  work  of  Shuback  (y)  before  referred  to,  qqih 
tains  instances  of  cases  where  in  France^  mere  labourers'  wages 
were  formerly  reckoned  as  coihpensaiion  in  salvage. 

In  Venice  as  early  as  the  year  1586,  provision  vas  made 
securing  to  salvors  in  iDsual  cases  of  wreck,  only  a  liberal  days 
wages  as  labourers,  (r) 

Among  the  German  regulations  of  wreck,  the  most  distin-? 
guished  is  that  of  Oldenburg^  of  the  25th  of  Mai^  1776,  («) 
which  in  addition  to  all  the  humane  procautions  inaeirted  in  the 
French  law  enacts,  that  nothing  on  board  shall  be  cut  or  other- 
wise desu-oyed  by  qrdor  of  pilots,  or  others  authorised  to  come 
Qn  board  to  assists  without  the  assent  of  the  osaater  or  maie» 
(Art.  8.^  and  that  thpsQ  who  cooie  on  board  unsolicited  ai^ 
without  the  cona^nt  of  him  who  commands  the  vessel,  shall  bn 
considered  aa  thieves  and  plutiderers  {h^t*  S.)  Upon  a  similar 
principle  th.Q  case  of  the  ilfiirta,  KUskoem,  master,  waa  discided 
in  England.  (I) 

In  Hamburg  salvage  is  computed  by  ^kitfal  men  stpp^imteil 
for  the  purpose.  Thje  following  is  an  instance  :  tdhq  bris^Qt^ 
Anna  Magdalena^  on  the  9th  of  Nov.  178%  at.  eigh^  o^dock 
in  a  calm^  wa^  worked  upon  the  Borkumer  Shoub^„  aa4  bjr  nhe. 
shock  lost  part  of  her  sheathing,  and  drove  in  the  cabin  win*, 
dpws.  A  signal  of  distress  was  sho wi^  and  o«i  tb^  9tbf  lA  ^^ 
morning,  Btanianese  pibts  came  on  board  with  a  (;abk  bj^ 
which  they  turned  her  off  the  strand.  Som^  towed  in  a  liglMeib 
while  two  remained  on  board;  and  assisted  in  puj^iping^and  worl^-^ 
ifng  the  ship  out  of  the  shoals*  In  lieu  o(  8000.  rnarA^  4eman4- 
ed  by  the  salvors^  the  portl^ardens  adjuged  them  1800,,  ^4  ai^ 
sid^tional  150  for  the  ^alvagje  of  a  cut  cable*  (uX 

(q)   §   10. 

(r)  CataregU  ConsoUto  del  mare  Aggenuto,  page  21. 
(t)  Bu9eh*8  ZuBlltze  zu    seiner  theoretish-practisehen  DarsteQimg  der 
Handlung.    Uamburg  1?98,  ad.  vol.  page  301. 
(*)  Edwards*  Reportt,  US, 
(u)  Gla99hoff^  1st  party  page  140.  r 
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In  the  Phisshn  dominioos,  aH  goods  that  are  wrecked^  are 
restored  to  the  owners  upon  payment  of  salvage,  which  in  all 
the  different  pn)trinces  k  variable,  (v)  Against  other  powers 
who  maintain  the  right  of  wreck-,  Prussia  still  exercises  xhtjus 
talionk.  The  government  in  case  of  wreck,  is  bound  to  use 
every  means  for  the  salvage,  and  for  the  pi^otection  of  gdodn 
tfaved.  If  the  owner  is  unknown^  and  the  goods  are  of  the 
value  of  2000  rix  dollars  and  above,  an  edict  of  nofificatitin  ii 
published  atfid  a  term  of  six  months  allowed  to  claim.  If  tbey 
are  of  less  value,  then  a  term  of  three,  months.  But  if  there 
b  presumption  that  the  goods  are  the  property  of  a  foreigne^ii 
then  the  period  allowed  to  claim  is  doubled^  and  die  notification 
must  be  given  in  foreign  papers,  (vi) 

In  Sweden  all  goods  which  are  found  flotsatkl  or  stranded, 
wnd  are  enemies'  property,  or  have  not  been  claimed  within  a 
year  and  day,  belong  to  the  treasury,  alter  deduclionof  salvage  t 
but  if  claimed  within  a  year  and  day,  are  restored  to  the  owner* 
upon  payment  of  salvage,  (x)  The  salvage,  when  the  value  ii 
Bt>  rix  dollars  and  under^  is  one  half;  from  sixty  to  one  hundred 
und  forty  rixdoUarsy  is  one  fourth ;  and  if  above  this  sum  the  sal* 
vage  is  not  to  exceed  sixty  rix  dollars,  unless  extraordinary 
painsi  fcibour  and  risk  have  been  bestowed,  which  the  court 
nearest  the  place  where  the  salvage  was  effected,  la  to  esli* 
mate,  (j/) 

Aher  the  publication  of  this  law,  originated  two  diving  com* 
panics ;  one  for  the  North  the  other  foir  the  South  provinces  of 
Sweden,  to  whom^  in  case  of  wreck,  the  salvage  is  ei^clusivety 
committed ;  and  these  are  bound  to  provide  themselves  with 
diving  beUs  and  other' neceaste-ies  for  the  purpose ;  and  (as  they 
labour  gratuitously  upon  tbe  croWn  ships  when  wrecked}^  ari 

(v)  Prwm€he%  Luulr8eht»  2d  part.  Tit.  15.  §81— ST. 
(«)  Pretuuches  Landrecht,  3d  part.  Tit.  9.  §  32.  33.  40.  41. 
(x)  S-wedi9che»  Gesetzbucbi  5th  Book.  Chap  I. 
(y)  Jbidev^  Chx^,  3. 


.  \ 
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entitled  to'teo  per  cenu  salvage,  of  all  stranded  and  ice-hemiftcd 
property  not  insured  in  Sweden^  when  it  is  found  necessary  to 
discharge  or  disengage  the  vessel,  including  the  costs:  Of 
plaister  and  other  articles  of  less  value  they  areentided  to  fifteen 
per  cent :  Of  all  property  wluch  }s  saved  from  foreign  wrecks 
of  vesselsf  not  insured  in  Sweden^  they  are  entitled  to  one 
fourth,  and  of  Swedish  and  other  vessels  insured  in  Sweden^ 
twenty  per  cent. 

Russian  property  thus  situate  is  regulated  by  exis^ng  treadcs. 

No  person  however  is  compelled  to  wut  the  arrival  of  the 
DiverSf  but  may  receive  assistance  from  any  other  source ;  but 
such  person  receives  wages  only  from  the  diving  company,  if 
any  members  thereof  arrive  at  the  spot.     If  the  property  is  sunk 
so  deep  that  the  owner  b  not  willing  to  risk  the  costs  of  salvage 
upon  it,    the   company  may  undertake    the  salvage  at  their 
own  charge.    Thev  owner,  or  his  representative,  has  the  imme- 
diate disposition  of  the  goods  saved,  if  he  pays  the  customary 
aalvage  to  the  company.    The  goods  may  be  sold  within  the  re- 
venue district  wherein  the  salvage  is  effected,  or  if  they  will 
justify  the  cost  of  transportation,  in  die  nearest  neighbouring 
town.     The  differences  which  may  arise  between  the  diven, 
and  the.parties  interested,  are  to  be  setded  by  the  chief  officer 
of  the  strand  district,  or  the  maridme  court  of  the  nearest 
city  ;  and  in  the  record  of  his  judgment,  must  be  noted  whea 
and  where  the  appeal  (which  is  before  the  college  of  conunerce) 
is  to  be  prosecuted,  which  is  likewise  to  be  despatched  without 
delay.    The  diving  company  had  been  chartered  Up  to  the  year 
1802,  in  which  year  they  obtained  a  new  and  extended  charter 
for  twenty-five  years,  wisely  regulating  the  revision  and  repulK 
lication  of  the  salvage  laws  from  time  to  time.    The  direction 
of  the  company  presides  at  Stockholm^  supervising  the  affairs 
of  the  whole  company,  and  to  these  quarterly  reports  of  the 
proceedings  of  the  branches  of  the  company  are  transmitted* 
The  acting  navy  adjutant  is  in  the  service  of  the  company,  to 
procure  the  prompt  and  effectual  dbcharge  of  the  law.     If  the 
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Master  of  a  vessetcan  save  his  cargo  without  the  help  of  others^ 
the  divers  may  not  inSfcrfere,  so  he  mayxlisengage  himself  from 
&e  ice  or  the  straixly  by  the  aid  of  persons  whom  he  may  em- 
ploy for  the  purpose ;  but  if  the  attempt  proves  fruitless  after 
the  first  sixty  hours^  the  diving  company  may  take  the  command^ 
and  attempt  the  salvage.  And  in  discharging  the  cargo  on  a 
strand,  the  divers  assist,  when  the  crew  is  insufficient.  If  a 
vessel  is  able  to  rdoad  her  cargo,  no  publick  sale  can  take  place^ 
but.aimply  a  valuation,  by  which  the  salvage  is  to  be  estimated. 
The-  Ftcfuburg  ship  Catharina  Maria^  Matsen  master,  on  a 
voya^iirom  Riga  to  Flensburg^  with  hemp  and  brandy,  was 
wrecked  on  the  night  of  the  13th  of  October^  1804,  near  /oA- 
tudden  in  Gothiand.  By  the  aid  of  the  company,  the  wreck  of 
the  ship  and  the  most  of  the  cargo  was  saved,  and  the  case  was 
considered  one,  which  entided  them  to  one  fourth  salvage. 
The  wreck  and  the  damaged  goods  were  sold,  but  the  brandy 
was  appraised,  in  order  to  ascertain  the  worth  of  the  whole. 
This  valuation,  however,  was  made  at  the  price  of  brandy  in 
Gothland^  and  at  an  enormous  sum.  The  owners  insisted  upon 
a  publick  sale,  which  was  refused  for  different  reasons,  but 
particulariy  because  the  artide  was  contraband,  and  could  not 
be  sold  for  consumption.  They  then  refused  to  honour  the 
dnifts  which  were  drawn  for  the  salvage,  at  the  exorbitant 
rate  estimated,  which,  however,  was  adjudged  the  legal  salvage 
in  all  circumstances.  The  cargo  which  had  been  reshipped 
waa  therefore  unladen,  and  not  only  the  whole  property  was 
merged  in  the  salvage  and  costs  of  suit,  but  the  average  ex- 
ceeded in  amount  fifteen  per  cent,  of  the  neat  of  the  goods 
saved.  Similar  results  must  always  arise  from  laws  of  wreck, 
and  accompanying  revenue  laws,  if  they  are  not  construed 
liberally  pro  temporibus  et  amsis* 

The  Danish  Law  of  Wreck,  (with  exception  of  that  which 
prevailed  formerly  in  the  Dukedoms  of  Schleswtg  and 
HoUtcin^  has  long  since  been  conformed  to  the  geilferal  prin- 
ciples of  other  enlightened  nations  on  the  subject.    The  more 
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aDcient  Danish  authorities,  dtctatedi  that  all  godds  wi*ecked 
should  be  adjudged  to  the  King,  who  Restored  them  to  the 
owner,  upon  payment  of  the  required  aalvage.  In  later  times, 
the  principal  regulation  on  the  subject,*!^  the  Ordiiiancd  of  thU 
21st  of  March^  1705.  (z)  When  a  wreck  occurs,  govemmeot 
is  bound  to  make  a  strict  investigation  of  the  ciixumstaocest  and 
all  discovered  offences  are  rigidly  punished.  The  govertimeot 
are  to  take  the  most  advisable  means  for  the  salvage  atid  thd 
safety  of  the  property,  upon  the  principles  mainly  adopted  in 
other  countries.  Damaged  goods  are  to  be  immediateiy  valu- 
edy  and  dealt  with  according  to  the  necessity  of  the  case»  Ncl 
goods  can  be  carried  away  without  a  clearance  of  the  customs  | 
and  when  the  goods  have  remained  in  the  country  above  three 
months,  an  addition  is  made  to  the  usual  duties*  The  salvage 
($  17)  is  to  be  apportioned  between  the  parties  by  the  rule  of 
quantum  meruit^  according  to  the  circumstances  of  each  case, 
or  to  be  adjudged  by  the  Courts  according  to  the  same  rule ; 
and  all  agreements  made  from  necessity,  are  void^  (^  dt.)  If 
(as  long  as  the  crew  are,  and  caD  be  employed  i»  the  salvage  ott 
board)  any  third  person  take  goods  from  the- ship  vrithoot  their 
consent)  he  is  to  be  punished  as  a  thief.  If  a  persoot  commit* 
ting  depredations  upon  a  wreck»  cannot  be  founds  aB  penomi 
resding  within  two  ndiles  along  the  coast,  and  one  mile  in  the 
interiour  are  held  accountable*  Officers  of  wreck  ate  not  per- 
mitted to  purchase  directly  or  indirectly  at  straffd*attctioiia; 
and  the  goods  stranded,  are  to  be  preserved  in  safe  (^eea(prfai«^ 
cipally  in  the  church  towersr  which  in  Ihtmark  are  mostly  so* 
parirte  from  the  churches)  at  a  moderate  storage.  *  The  master 
is  himself  to  make  the  necessary  arrangemeotm  and  may  per« 
form  every  thing  with  his  own  coew,  (by  a  provision  of  the  7th 
December^  1775,)  provided  he  does  not  neglect  tiie  reqmred 
notice  to  the  customs.     If  upon  ahy  point  be  conceives  himself 


{t)  Forsof^  til  den  fierde  Bags  Fwtolkninr  i  Christian,  dea  Ffemtsa 
ke  og  Norgske.  Xov>  ved  BrcrtQn,  K^baUumm,  1797>  psg*  306i. 
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tggrieveil,  an  ttsttra  Court  may  be  immediately  called  to  dedde 
upon  the  subject  of  complaint.  A  Rescript  of  the  27th  of  Mcn^x 
171159  contaioa  circumstantial  regulations  of  wrecks  upjn  Born- 
kibtK  and  amoig  others  it  is  proTided,  that  the  commissioneri 
and  salvor^  engaged^  shall  be  respanstble  for  any  thing  that  may 
be  taken  from  the  wreck  by  strangers  .-<-In  many  treat ies»  the 
Danuh  government  has  sought  to  protect  the  rights  of  her  sliip- 
wrecked  sut^ects  ;  particularly  in  her  treaties  with  the  Barbanf 
IV>wers;  and  in  the  instructions  of  the  5th  of  Marck^  1749,  $  8, 
tQ  Damah  consuls^  it  is  enjoined  upon  them^  to  interest  them* 
selves  ioall  cases  of  Danish  wreck  wict^in  the  district  of  their 
Consulate  i  and  to  perform  for  the  owners  whatever  the  neces- 
sity of  the  case  may  require.  If  salvage  is  effected  upon  ships 
abaadoaed  at  sea^  or  upon  goods^  within  the  district  of  his  Ma- 
JFssty,  or  any  of  bis  Majesty's  subjects,  to  whom  the  right  of 
wreck  has  been  transferred ;  the  case  is  to  be  notified  three 
nmes  in  the  gazettes  of  Copmliagenj  AUona^  and  Hamburgh  and 
tbe  owner  advised,  that  he  may  make  ckim^  and  receive  hia 
goods,  upoi>  payment  of  salvage  within  a  year  and  day^  (af- 
ter the  last  notification  according  to  Brorsoiu)  {a)  If  ao^ 
ckttm  ia  made,  the  goods  faH  to  the  lord  of  the  coast,  up- 
9D  idfewance  of  salvage.  If  flotsam  or  lost  property  is  found 
upo»  the  shoaU  C^otatrandgJ  {b.  {*)  the  finder  is  entitled 
to  ooe-third;  if  found  on  the  open  sea,  to  one* half;  and 
hd  both  cases,  the. King,  or  whoever  within  the  year  and  day 
being  properly  cited,  psoves  himself  the  owner,  to  the  resi- 
due, (c)  In  the  Sound,  from  the  Roads  of  HeUmgoer  to  Co* 
penhagen^  for  the  security  of  the  navigation,  the  finder  is^enci- 

(a)  Laws  ofChrUHan  V,  Book  4th.  Ckp.  4.  Art  4. 

{hy  Mronotf  ad  locum  tUahum^  |iag.344k 

(c)  Lswa^of  Christian  V.  4tb  Book,  4th  Chap-  Art*  5. 


(*).Where  ships  are  unable  to  anchor,  or  where  there  are  cliffs, 
&c.  that  stretch  off*  the  coast  between  these  places  and  the  land,  they 
are  termed  VavUrdnde^  though  its  precise  meaning  is  somewhat  con- 
tested among  AinisA  jurists. 
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tied  to  the  anchors  found  with  floadng  buoys,  by  the  Placat  of 
yune  8th,  1770. 

The  right  of  wreck  of  the  provinces  of  Schkstvig  and  JSb/* 
siein^  was  formerly  different  from  that  of  the  DanUh.  Som^ 
cases  of  wreck  which  have  occurred  in  later  times,  to  which 
the  right  was  applied  with  the  utmost  rigour,  (and  which  caus« 
ed  the  late  professor  Buesch  to  denounce  them  with  much 
warmth  and  force)  (d)  have  given  occasion  to  a  regulation  of 
the  31st  of  December,  1803  ;  (e)  having  reference  to  the  prin- 
ciples of  wreck  adopted  in  England,  and  in  other  counlries  ;  by. 
which  it  is  ordained,  that  in  future  cases  of  salvage,  where  no 
living  person  survives,  of  all  that  is  found  upon  the  open  siea,  or 
is  fished  up,  the  salvage  shall  be  computed  at  one-half,  which 
is  to  be  reuined  by  the  finder ;  and  the  other  half  .delivered  up 
by  him  for  any  fature  claim  of  the  parties  interested.  Of  all 
other  on  the  contrary  which  is  thrown  upon  the  strand,  or  near 
to  land,  or  in  the  bays,  or  in  the  streams  belonging  to  the 
King's  territory,  where  no  living  person  appear*  one-third  shall 
be  apportioned  to  the  finder  and  the  other  two  are  reserved  for 
the  future  claim  of  the  owners* 

If,  however^  any  person  survives  upon  the  wreck,  the  aal» 
vage  for  goods  attached  to  it,  is  to  be  computed  by  the  Courts 
according  to  the  rules  of  equity.  This  compuution  is  to  be 
principally  with  a  view  to  the  labour  and  risk  incurred  in  the. 
salvage,  and  the  worth  of  the  ship  and  cargo*  The  salvage  isf 
however*  never  to  exceed  one-third  of  the  value  of  the  goods 
saved,  either  at  the  auction  price,  or  the  probable  appraisement^ 
or  the  taxation  of  Court*  according  to  the  circumstances  of  set- 
tlement in  the  case.  With  a  view  to  such  computation,  the 
strand-bailifis  are  accurately  to  note,  and  the  Courts  upon  exa- 
mination to  record*  and  if  necessary  to  investigate  more  closely, 
the  danger  and  labour  attached  to  the  salvage,  that  such  record 

(d)  Zttsatze  zu  seiner  theoretish-practischen  Dan tellung^  der  Handlongv 
2d  vol-  pag.  205. 

(e)  Chronologic  sammlung  der  Terordnungeny  von  18^. 
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may  be  furnished  to  the  assessors  for  the  computation  of  sal- 
vage. Still,  where  the  owners  or  their  agents  are  dissatisfied 
with  the  decision  of  the  Court  below,  they  are  reserved  an  ap- 
peal to  the  Superiour  Court,  whose  duty  it  is  most  diligendy  to 
investigate  the  cause  of  complaint,  and  to  decide  acjcording  to 
equity  between  the  parties* 

To  us  it  appears,  that  the  rule  of  quantum  meruit  is  not  dis- 
tincdy  understood  in  practice*  We  forbear  to  adduce  exam- 
ples, that  they  may  not  be  held  as  precedents  for  the  future, 
when  it  may  be  expected  that  a  more  liberal  policy  will  be  pur- 
sued in  cases  of  disasters  at  sea. 

The  most  known  law  of  Portugal  upon  this  subject,  is  of  the 
22d  of  November^  \774f.  (f)  The  Ordinance  of  the  12th  of 
August^  1797,  is  however  more  explicit,  and  with  regard  to  the 
doctrii^e  of  salvage,  establishes  with  other  liberal  and  humane 
principles,  the  doctrine  of  quantum  meruit,  {g) 

In  Engktndy  application  is  frequently  made  to  persons  called 
ship-agents  or  ship-brokers,  for  assistance  in  cases  of  distress  ; 
but  Abbott  {h)  condemns  the  practice,  as  subjecting  the  parties 
to  a  great  part,  and  sometimes  the  whole  of  the  heavy  charges^ 
from  which  the  legislature  of  that  kingdom  has  so  studiously 
endeavoured  to  relieve  them.  For  that  purpose,  several  pro- 
visions were  made^  first  by  a  statute  of  ^ieen  Ann^  and  then 
by  another  of  George  II.  extending  to  all  parts  of  England^  ex^ 
cept  the  Cinque  Porti.  In  the  first  place,  when  a  ship  is  strand- 
ed or  run  on  shore,  all  sheriffs,  justices  of  the  peace,  mayors, 
and  all  other  publick  officers  *near  the  spot,  are  required  to  call 
together  as  many  men  as  the  necessity  of  the  case  may  require  ; 
and,  if  any  English  ship  happens  to  be  near  the  place,  to  re- 
quire of  the  commanding  officer  the  assistance  of  his  boats,  and 

(/)  Collecca5  da  Legislacad  antiga  e  moderna  do  Reino  de  Portugal, 
Cnmkra^  1789,  ^  part— pag.  57. 

(jg)  /o<^  de  Sibva  lisboa  principios  de  Direito  mercantile  e  Leis  do  J^^ 

•n'riAa.    Utboa^  1806.    Part  Ist,  pag.  304. 

(A)  Jlbb^Uy  pag.  445. 
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as  many  men  as  he  can  convenieDtly  spare  under  penalty  of 
j^lOO.  In  conducting  the  salvage,  the  master,  or  whoever  is  ia 
command  on  board,  or  for  want  of  such,  the  highest  ciiEcer  pre- 
sent to  whom  the  execution  of  the  statute  b  intrusted,  is  to 
have  the  direction  of  the  work^  and  the  authority  to  punish  all 
who  molest  or  interfere  with  them.  The  officer  of  the  customs, 
as  soon  as  convenient,  is  to  have  all  persons  who  can  give  ail^ 
account  of  the  disaster,  examined  before  justices  of  the  peace, 
and  a  copy  of  such  examination  given  to  them,  to  transmit  the 
same  to  the  secretary  of  the  Admiralty*  Within  thirty  days 
after  the  salyage,  the  salvors  are  to  be  paid  a  reasonable  com* 
pensation  by  the  master,  or  the  ship  or  goods  saved,  are  to  re- 
main in  the  custody  of  the  officer  of  the  customs,  until  the  same 
be  done,  or  good  security  given  to  them  for  that  purpose ;  and 
in  case  of  disagreement  between  the  parties,  they  are  to  nomi- 
nate three  of  the  neighbouring  justices  of  the  peace,  who  shaU 
adjust  xhc^ quantum  to  the  several  persons  acting  in  the  salvage, 
which  shall  be  binding  on  the  parties.  If  no  person  appear,  to 
make  claim  to  the  goods  saved,  the  chief  officer  of  the  customs 
nearest  the  place,  shall  apply  to  three  of  the  nearest  justices  oC 
the  peace  to  take  an  inventory  of  the  goods,  and  put  Mm  or 
some  other  responsible  person  in  possession*  Perishable  goods 
are  forthwith  to  be  sold,  and  the  others  within  the  space  of 
twelve  months,  if  not  claimed ;  and,  aifter  the  charges  are  de* 
ducted,  the  residue  of  the  monies  arising  from  such  sale,  with 
an  account  thereof,  is  to  be  transmitted  to  the  exchequer  for 
the  benefit  of  the  rightful  owner,  when  appearing ;  who  upon 
proof  of  his  right  or  property  thereto,  shall  be  entitled  to  re- 
ceive the  same*  This  provision  is  certainly  just,  that  the  state 
ought  not  to  acquire  a  right  to  the  property,  as  lon^  as  the 
owner  may  possibly  be  found ;  for  it  was  never  relinquished, 
cum  animo  atienandi^  and  is  res  misera  sacra*  For  the  adjust- 
ment of  salvage,  it  is  provided^  that  the  officer  nearest  the  place, 
shall  as  soon  as  possible,  call  a  publick  meeting  of  the  sherifi^ 
justices  of  the  peace,  magistrates  and  commissioaers,  who,  or 
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any  five  of  thenii  are  empowered  t6  examine  persons  upon 
oath,  adjust  the  quantum  of  salvage,  and  distribute  the  same 
among  the  persons  concerned ;  and  for  their  attendance   they 
are  allowed  four  shillings  a  day.     Abbott  tcmarks,  how  inade- 
quate such  sum  is  to  the  present  times,  and  that  many  country 
gentlemen  in  £n^/a/u/,  are  induced  to  discharge  the  office  of 
magistrate  from  the  most  honourable  motives,  and  without  any 
remuneratioiT*     If  the  charges  of  salvage  directed  to  be  paid, 
are  not  paid,  or  security  given  within  forty  days,  the  officer  of 
the  customs  may  borrow  as  much  upon  the  goods  as  shall  be 
sufficient  to  pay  the  charges ;  redeemable,  nevertheless,  by  the 
owner,  upon  payment  of  the  principal  borrowed^  and  the  inter- 
est at  4  per  cent.     If  other  persons  not  in  the  'employment  of 
the  master,  or  of  the  magistracy  save  any  ship  or  goo  js*  they 
are  to  notify  the  custom  or  excise  officer,  or  some  justice  or 
magistrate  thereof,  and  also  where,  if  any  effects  are  wrong- 
fully bought,  sold  or  concealed,  and  are  then  entitled  to  a  rea- 
sonable salvage.     Within  the  jurisdiction  of  the  Cinque  Ports^ 
the  Lord  Warden  is  to  appoint  the  persons  who  are  to  execute 
the  above  Statutes,  and  adjust  all  differences  relating  to  sal- 
vage ;  and  on  the  salvage  of  cables  and  anchors  found  in  the 
roads,  &c.  to  decide  within  twelve  hours.    By  this  simple  mode 
of  proceeding,  the  legislature  has  endeavoured  to  provide  for 
all  cases  of  salvage ;  which  if  not  effectually  applicable  to  the 
case,  may  be  submitted  to  a  jury,  before  whpm  the  owner  is 
summoned  at  the  suit  of  the  salvors,  or  has  tendered  a  salvage, 
upon  which  they  are  called  to  decide.     If  the  salvage  is  per- 
formed at  sea,  the  Court  of  Admiralty  has  jurisdiction  over 
the  subject,  and  will  adjust  the  proportions  of  salvage,  and  take 
care  of  the  property  pending  the' suit;  and  in  fixing  the  rate  of 
the  salvage,  this  Court  has  regard  not  only  to  the  labour  and 
peril  incurred  by  the  salvors,   but  also  to  the  promptitiide  and 
a^lacrity  manifested  by  them,  and  to  the  value  of  the  ship  and 
cargo  saved,  as  well  as  the  degree  of  danger  from  which  th^y 
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were  rescued,  (t)  Claims  for  salvage^  if  not  grounded  upoa 
false  or  frivolous  pretences,  are  received  in  the  Admiralqr  widi 
the  most  liberal  attention;  and,  in  adjusung  the  salvage,  the 
Court  will  not  ^one  regard  the  service  performed,  but  the  in- 
terest of  commerce  in  general,  (i)  If  a  claim  has  been  brought 
in  the  Admiralty  by  the  salvors,  it  is  advisable  for  the  owners 
to  make  a  legal  tender  of  salvage,  in  the  regular  form^  not  ver- 
bally or  extrajudicially.  If  the  Court  then  consider  it  suffici- 
ent^  they  will  make  the  party  refusing  such  tender,  liable  not 
only  to  his  own  costs,  but  to  all  the  costs  of  the  other  party. 
Thus  expressed  in  the  case  of  the  Vrouw  Margaretha^  Jacobs 
master.  (/) 

In  Ireland^  the  most  known  Laws  of  Wreck  are,  4  George  L 
11—7 — 32    George  IL — and  15«— 16 — ^23 — 24  George  IIL 

I'he  English  jurists  term  such  goods,  wreck*  as  are  cast  by 
the  sea  upon  land,  after  a  shipwreck,  (n)  The  term  itself,  is 
.  known  to  almost  all  the  European  languages.  It  is  supposed 
to  be  of  Northern  origin,  and  Falin  remarks,  that  according  to 
a  sea-grass  of  a  similar  name  in  England^  it  is  to  denote  all  that 
the  sea  washes  in,  as  it  does  this  grass,  {o)  The  Danish  lav- 
givers  have  used  the  term  indiscriminately,  to  denote  every 
thing  which  is  thrown  uj^n  the  coast.    ThQ  learned  Danish 

(f)  Mboti,  pag.  433. 

(k)  Brovftie^t  Laws  of  Admiralty,  CS,  pag.  53. 

(0  Jtobttuon,  4—103. 

(m)  Browne*9  Laws  of  Admiralty^  psig,  537. 

(»)  Slaclettone,  3—106,  (o)  VaUn,  4—9-^7,  pag.  65a 


*'wr' 


(1 J  The  Laws  t)f  the  United  States,  have  not  made  any  regula- 
tions for  the  payment  of  salvage,  except  in  the  case  of  recaptare. 
Other  cases  therefore  must  be  determined  by  the  principles  of  gene- 
ral law,  and  the  Courts  in  this  country,  as  in  England,  hold  the 
amount  of  salvage  to  be  allowed,  dbcretionary,  under  all  the  oir-^ 
cumstances  of  the  case,    TalM  vs.  Seaman.    1  Craneh.  h 


Chap.  4w  OF  THE  SEA.  541 

publicist  Koefocd  Ancher^  {p)  derives  it  from  a  veiy  ancie^it 
word  rcka^  which  signifies  to  be  lost  and  thrown,  and  to  this 
ihe  modem  have  prefaced  the  W.  Others  assert  its  derivation 
from  the  word  Tof ,  plur*  *  Vaager  (Waves)  and  signifies,  that 
which  is  driven  about  upon  them. 

iS^  Wrack.  A  ship  that  has  lost  her  rudder  and  masts»  upon 
which  though  some  persons  remain,  yet  are  unable  to  direct  and 
manage  hen  {q) 

Derelict,  when  a  ship  or  boat  is  found  at  sea,  without  anj 
person  on  board  ;  Sir  Wm.  Scott  says  of  derelict :  '^  It  is  by  no 
means  necessary,  to  constitute  derelict^  that  no  owner  should 
afterwards  appear.  It  is  sufficient  if  there  has  been  an  abandon- 
ment at  sea  by  the  master  and  crew,  without  hope  of  recovery: 
I  say  without  hope  of  recovery  ;  because  a  mere  quitting  of  the 
ship^  for  the  purpose  of  procuring  assistance  from  shore,  or 
with  an  intention  of  returning  to  her  again,  is  not  an  abandon- 
nient."  (r)' 

Jetsam^  is  where  goods  are  cast  into  the  sea,  and  there -sink 
and  remaui  under  the  water;  whether  the  ship  be  afterwards 
saved  or  not 

Flotsam^  is  where  they  continue  swimming  on  the  surface  of 
the  waves. 

Ligariy  is  where  they  are  sunk  in  the  sea,  but  tied  to  a  cork 
or  buoy,  in  order  to  be  found  again,  et  dicitur  ligar^  a  ligan* 
do*  (s)  Before  we  now  proceed  to  a  general  view  of  the  sub- 
ject, we  would  advert  to  some  of  the  decisions  of  the  honoura- 
ble Sir  Wnu  Sco^. 

Formerly  in  Enffland,  the  salvors  were  also  entitled  to  one 
half  of  ^  derelict.  In  1798,  the  Swedish  ship  AquHa^  Lunaden 
master,  with  a  cargo  from  Cadiz  ostensibly  to  Hamburgh  but 
.in  fact  as  there  was  reason  to  believe  for  Amsterdam^  was  found 

(p)  LwhUtvrie  JT.  pag.  43r-*439. 

(^  Bmme^s  Lsws  of  Admirsltyt  pag.49. 

(r)  Bobiruon,  1-40.  (t)  MoWnf,  2-5-6. 


S4a  OF  AID,  IN  PERILS  Book  IT. 

derelict  at  sea,  and  the  property  from  the  suspiciotts  destmation, 
treated  as  prize.  ■  Upon  the  claim  of  the  salvors  to  one  half, 
the  2rth  of  May^  1798.  Sir  Wm.  Scatty  after  a  full  investiga* 
tioQ  of  the  rights  of  salvors,  asserted  according  to  Seldcn^ 
Valin  and  others,  that  the  property  of  a  derelictf  vested  in  the 
government  of  the  salvor,  who  was  to  be  satisfied  for  his  ex- 
pense and  trouble*  Although  he  conceded  that  by  the  records 
of  the  Admiralty,  it  was  formerly  a  custom  to  allow  the  salvors 
a  moiety  in  England^  yet  he  shewed  that  at  times  less  had  been 
adjudged ;  and  being  unwilling  to  revive  what  he  conceived 
an  obsolete  rule,  at  the  discretion  of  the  court,  he  decreed  to  the 
salvors,  two- fifths  of  the  cargo  saved*  (t) 

The  English  ship  John  and  Jane^  had  been  taken  by  an  ene- 
my and  abandoned.  Sir  Wnu  Scott  said :  ^*  The  agents  of  the 
original  owner,  have  not  committed  any  act,  constituting  a  de- 
relict. If  the  enemy  had  kept  possession,  and  maintained  a 
contest,  the  law  would  have  given  only  one-sixth  to  a  recaptor« 
Can  it  be  said  that  the  merit  of  the  salvors  is  greater,  or  that 
they  are  entided  to  a  greater  reward,  because  no  person  was 
left  on  board  the  ship  to  defend  her,  the  value  was  stated  at 
^600,  of  which  he  adjuged  the  salvors  /^i50^  stating  that  he 
was  hardly  warranted  in  so  doing  upon  strict  principles,  (u) 

In  the  case  of  the  Gage^  Mitchell  master,  which  had  been 
abandoned  at  sea  by  French  captors,  with  a  fire  burning  in  her 
cabin,  as  in  another  case  he  adjudged  the  salvors  one-fourth  for 
salvage,  (y) 

The  English  ship  Lord  Nelsonf  under  pursuit  of  a  French 
privateer,  had  cut  away  her  masts  before  she  was  compelled  to 
strike,  and  being  captured,  the  captors  took  out  the  master  and 
crew,  and  left  the  vessel  to  her  fate.  She  was  afterwards 
brought  in  by  English  salvors,  and  the  question  was  whether  this 
was  a  case  of  recapture,  or  derelict?    Sir  Wm*  Scott^  AfrU 

■ 

(0  RMntoth  l-i5.  (tf)  AoAiiMMi,  i..217. 

(v)  JR9bint9n,  6—372. 
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18th,  1806,  adjuged  it  derelict,  and  upon  the  circumstaucet 
awarded  a  moiety  as  salvage,  (tv) 

The  ship  Esperance^  Reymer  master,  was  driven  on  a  shoal, 
$od  was  there  abandoned  by  the  crew,  after  taking  out  the 
papers.  She  was  found  thus  by  his  majesty's  ship  of  war  the 
Espiegh^  and  sent  to  Htrligvland.  Of  the  derelict  a  moiety 
amounting  to  ^^6000  sterling,  was  adjuged  for  salvage  upon  the 
nerits  of  the  case,  the  31  st  of  May,  1811.  (x) 

In  the  Sarahj  Feb.  15th,  18CX),  which  was  a  case  of  salvage 
on  the  coast,  by  a  boat  going  out  to  the  assistance  of  a  vessel 
in  distress.  Sir  Wm.  Scott,  as  to  the  rate  of  rewarding  such 
services,  observed  :  ^^  As  sh*ps  are  made  to  pay  largely  for  light- 
bouses,  even  where  no  immediate  use  is  derived  from  them, 
from  the  general  convenience  that  there  should  be  permanent 
buildings  of  that  sort ;  so  it  is  expedient  for  the  security  of 
Mvigation,  that  persons  of  this  description  ready  on  the  water, 
and  fearless  of  danger^  should  be  encouraged  to  go  out  for  the 
assistance  of  vessels  in  distress/'  That  the  rule,  however,  is 
ap^ied  by  him  with  caution,  b  evident  from  the  case  of  the 
Vrouw  Margaretha^  Jacobs  master*  This  ship  had  run  on  a 
sand,  on  the  Esae^s  coast,  and  was  brought  o£F  by  the  assistance 
of  some  fishermen  in  boats ;  and  it  was  argued  that  she  was  in 
great  danger^  a«  the  foreign  master  was  enttrehf  ignorant  of  the 
^oast*  But  the  court  observed :  that  it  would  never  suffer  a 
claim  of  salvage  to  be  engrafted  on  the  local  ignorance  of  fo- 
leigners ;  (y)  and  as  the  service  rendered  was  considered  very 
small,  the  Court  pronounced  a  tender  of  ^^50,  which  had  been 
9iade  as  sufficient. 

.  In  the  case  of  the  Joseph  Harvey^  Paddock  master,  the  clai- 
mants for  salvage  who  were  pilots,  seeing  the  vessel  under  a 
ftgnal  of  distress,  proceeded  to  go  on  board,  the  wind  then 
Mowing  very  hard,  apd  the  sea  running  high^  and  brought  the 

(v)  Edwardt,  89.  (r)  JDodtWf  pag.  48. 

(y)  AOintw^  4-^104. 
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vessel  bound  to  ^he  Downa^  by  agreement  into  Ramsgate  tiar- 
bour.  AprU  18th,  1799,  Sir  Wm.  Scotty  in  deciding  upon  the 
case,  observed  :  ^^  Every  body  knows  that  in  acts  of  pilotage, 
when  the  sea  runs  high  there  is  some  degree  of  peril  attending 
them  ;  but  it  is  not  upon  that  account  that  such  persons  are  to 
be  entitled  as  salvors  ;  it  is  a  hazardous  occupation  from  the 
nature  of  it,  but  having  taken  up  that  occupation,  and  the 
hazard  attached  to  it,  they  are  not  to  come  before  the  court, 
and  claim  extraordinary  compensation,  as  belonging  to  them 
in  consequence  of  the  common  perik  of  that  employment,  which 
they  themselves  have  chosen.  The  claimants  go  on  to  state, 
that  the  master  and  crew  were  ignorant  respecting  the  channel, 
and  the  ship  was  therefore  in  great  danger  of  being  lost.  TkSm 
is  no  more  than  what  is  usually  to  be  expected  in  fsreign  ships. 
A  pilot  is  to  find  local  knowledge ;  in  so  doing  he  finds^no  more 
than  what  his  duty  binds  him  to  furnish/'  He  rejected  the 
claim  of  salvage,  expressing  his  regret  that  he  could  do  no  more 
than  dismiss  the  petition  with  costs,  (z) 

The  Franiiin^  Goodrich  master,  was  the  case  of  a  British 
ship  ostensibly  destined  to  Naples^  but  captured  whilst  going 
actually  into  a  Spanish  port,  in  the  bay  of  Biscay •  The  owners 
maintained  that  it  was  not  contemplated  to  engage  in  a  prohibi- 
ted trade  with  the  enemy,  but  that  the  vessel  was  compelled  to 
make  for  St.  Andrews  in  distress ;  and  the  captors  claimed  a 
military  salvage,  which  was  rejected,  for  reasons  which  we  shall 
Jieretifter  advert  to  under  the  head  of  military  salvage.  But  as 
the  captors  had  afforded  the  vessel  the  assistance  of  several 
men,  when  she  was 'aleak,  a  reward  of  >^500  from  the  value 
of  the  property  (;^30,000)  was  decreed  them  for  the  service,  {a) 

The  crew  of  his  majesty's  English  ship  Harpy^  had  assisted 
the  Hope^  Homcastle  master,  an  East-Indiaman  which  had 
stranded  in  great  distress,  and  had  taken  on  board  some  chests 

(x)  Sobinsmi,  1--312. 
(a)  BBbinwh  4-*147. 
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of  bullion,  &c.  for  the  purpose  of  lightening  her*  The  East- 
India  company  thought  they  were  not  bound  to  pay  salvage, 
(and  it  is  certainly  not  the  rule  with  English  seamen  in  the  state 
service^  to  require  compensation  by  way  of  salvage)  and  object- 
ed that  as  there  was  no  possession,  civil  proceedings  on  salvage 
could  be  instituted  in  rem  only.  The  court  thought  it  a  matter 
more  fit  for  private  remuneration,  than  the  subject  of  a  suit  for 
salvage,  yet  overruled  the  objection,  (b) 

So  also  in  the  case  of  the  Treiawny^  Lake  master,  which  was 
a  case  of  salvage  of  a  slave  ship  on  the  coast  of  Africa^  after* 
wards  given  up  to  the  maister  to  proceed  on  the  voyage,  and  in 
which  a  suit  had  been  instituted  as  in  the  last  case  by  monition 
against  the  owners,  to  which  they  took  a  similar  objection,  that 
the  proceeding  should  have  been  in  rem^  and  have  commenced 
by  an  arrest  of  the  ship.  The  Court  considered  it  as'^a  most 
ungracious  objection  founded  upon  an  act  of  the  salvors,  done 
at  the  request,  and  for  the  convenience  of  the  party  benefited, 
and  overruled  it.  (c) 

In  the  case  of  Hartford  vs.  JoneSy  goods  had  been  saved 
from  a  ship  on  fire,  and  the  owners  of  ,them  required  posses- 
sion, until  the  amount  of  salvage  should  be  ascertained.  It 
was  adjudged  that  the  salvors  should  be  protected  in  the  pos- 
session until  salvage  paid,  (d)  There  is  no  doubt  that  the 
goods  might  hav^  been  demanded  upon  security  for  payment  of 
salvage. 

The  case  of  Newman  vs.  WalterSf  was  that  of  a  ship  bound 
to  the  West  Indies^  which  struck  upon  the  shoals  of  Chichester^ 
and  in  that  situation  was  deserted  by  the  master  and  a  part  of 
the  crew.  A  passenger  who  had  formerly  been  master  of  a 
ship,  took  command  of  her  with  the  consent  of  the  mate  and  the 
remainder  of  the  crew,  and  brought  her  back  in  safety  to  Rams* 

(fi)  JRolnimn,   3--S15.  (c)  BobiMon,  3^216. 

(d)  Digest  of  tbe  Law  of  Actions  and  Trials  at  Nisi  PriO^,  Vol  II.  pag^ 
583. 
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gate  harbour,  and  the  action  was  brought  for  the  above  servicfc^ 
At  the  trial  Lord  Chief  Jtiaiict  Alvanley  said,  he  was  inclined  t6 
think  the  plaiDtJfiF  was  entitled  to  be  paid  sometlung  for  his  service, 
as  he  appeared  to  have  placed  himself  in  a  situation  of  responsU 
bility,  and  would  have  been  ans^verable  for  neglect  or  miscon- 
duct; and  the  jury  gave  ^^400.  But  generally  it  would  appear 
that  in  England^  a  passenger  is  not  entitled  to  make  a  claim  for 
the  ordinary  assistance  he  may  be  enabled  to  afford  to  a  vessel 
in  distresSf  it  being  the  duty  as  well  as  the  interest  of  all  persona 
on  board  of  every  description,  to  contribute  their  aid  on  such  an 
occasion.  A  passenger  is,  however,  not  bound  to  remain  on 
board  if  he  can  quit  the  ship,  much  less  to  take  any  responsibility 
upon  himself,   (e) 

The  ship  the  yenge  Bastian^  Sieylmg  master,  had  lost  her 
rudder,  and  beat  in  her  bottom  by  striking  upon  a  rock  near 
Harwich^  and  was  deserted  by  her  crew*  The  master  repre- 
sented to  the  salvors  of  the  smack  WUltam  and  Mary^  that  H 
would  be  impracticable  to  recover  the  vessel,  and  discouraged 
them  f^m  the  attempt.  Nevertheless,  they  brought  her  sd  far 
off  that  the  master  was  enabled  to  take  out  some  bullion,  being 
a  part  oT  her  cargo,  and  the  vessel  sunk :  she  was  afterwards 
weighed  up,  and  brought  to  Harwich  by  other  smacks.  Sir 
Wm*  Scott,  in  apportioning  salvage,  threw  the  services  of  the 
former,  with  the  latter  smacks  into  botch  pot,  and  gave  all  par^ 
ties  concerned  an  equal  share  r  allowing  to  the  owners  and 
toasters  of  the  smacks  a  double  share,  and  to  one  person  whose 
leg  was  broken  in  the  service,  three  shares.  (J') 

The  Irish  ship  Ann  of  Ihinkald,  had  been  labandooed  by  her 
crew  in  distress,  and  was  found  by  the  crew  of  the  Iri^  smack 
£s/er,  some  miles  from  the  coast  of  Irtland^  in  a  plundered  coil» 
dition,  and  carried  into  the  port  of  Sherries.  The  ship  was 
valued  at  ^^300,  and  the  cai^go  sold  for  ^^420.     The  salvors 

(0  Abbott,  page  435  (/)  MMlstf^  Jf-^33S; 
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claimed  9^vag;e  ia  the  JrUh  Admiralty.  The  owners  denied 
tKe  juriadictioa  of  the  courts  alle^ng  that  according  to  the 
8|dvs^  act)  two  or  more  of  the  justices  of  the  peace,  in  the 
neighbourhood  where  the  salvage  was  made,  had  cognizance  of 
the  case.  Hereupon  very  elaborate  proceedings  were  had. 
The  owners  principally  urged  that  a  small  ship's  boat  had  been 
on  board  before  the  present  complainantSf  and  that  they  had 
agreed  with  the  persons  on  board  the  boat  for  £2S^  particularly 
with  a  person  who  represented  himself  as  the  agent  of  the  pre- 
sent complainaDts.  This  was  denied  on  the  other  side,  and  sal- 
vage, quantum  meruit  demanded*  In  the  progress  of  the  case, ' 
it  was  recommended  to  submit  it  to  an  arbitration,  which  was 
agreed  upon.  (^)  It  is,  however,  plain  from  the  above  alleged 
settlement  for  j^25,  by  .which  the  owners  expected  to  protect 
themselves,  that  extraordinary  salvage  is  not  usual  in  Ireland^ 
as  is  odoreoveF  to  be  presumed  from  her  intimate  conncjuon 
with  £ngland. 

The  American  ship  Timptrancty  Burrough  master,  during 
&e  night  of  the  ith  of  Feb.  1807,  in  tempestuous  weather,  rah 
upGiiithe  shoals  near  Cuxhaven.  Tht  English  ships  upon  that 
Btation  rendered  her  many  and  essential  services ;  and  so  far 
froQA  making  claim  to  salvage  nnooey,  the  commander  returned 
the  sum  which  «he  master  of  the  Temperance  had  requested  to 
be  distributed  among  bis  men,  and  only  upon  a  repeated  re- 
i|uestt  was  he  ii|duced  to  accept  it  for  that  purpose. 

It  should  be  a  aetded  rule  of  maritime  taw,  that  national  ships 
should  iiever  require  salvage  from  distressed  vessels  of  their 
own  nation ;  aad  she  above  example  of  the  English  navy  officers 
to  a  fiMreign  ship,  i|i  worthy  of  imitation. 

Distresses  of  the  sea,  may  obtain  upon  the  high  sea^  or  upon 
the  coast  or  sbosds.  in  the  first  case  they  arise  from  subjects  of 
average,  frvnn  scarcity  of  provision,  and  sickness.  Assistance 
is  then  rendeced  J>y  fumi^hittgsaik  or  other  pieces  of  .the  ship's 

(^)  Browne* 8  Lavs  ^  A4aiirslty,  page  536. 
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inventoiy,  by  furnishing  provision  or  men.  In  this  case  nothing 
more  is  usually  paid  than  the  stipulated,  or  inventoried  worth 
of  the  article,  the  wages  of  the  men,  and  the  gratuity  agreed 
upon.  We  have  known  several  instances  of  Danish  vessels 
having  sailed  from  Senegal  during  the  rainy  season,  in  which  all 
hands  were  t£iken  sick,  and  were  navigated  by  a  detachment  of 
hands  from  English  national  vessels,  without  any  extra  demand 
above  the  usual  wages.  The  Danish  ship  Freden^  Frtedrichs 
master,  under  these  circumstances,  had  been  driven  about  a  prey 
to  the  winds  for  three  days,  near  the  heights  of  Lisbon^  until 
iipon  the  sight  of  an  English  fleet  he  summoned  strength  suffi- 
cient to  take  the  helm,  and  steer  for  the  fleet.  The  commander 
furnished  him  a  complement  of  men  to  take  the  vessel  to  P/y- 
mouthf  making  no  demand  for  salvage. 

In  the  case  of  the  English  slave  ship  Anne^  Bicknel  master* 
it  appeared  that  an  insurrection  had  taken  place  on  board,  which 
was  quelled  by  her  own  crew  before  the  salvors  came  up.  A 
second  insurrection  'was  alleged  by  the  salvors,  but  it  was  not 
proved ;  it  was  then  alleged  that  they  had  taken  the  general 
superintendance,  and  rendered  assistance  while  the  master  was 
disabled  from  commanding  or  managing  his  own  vessel  by  sick- 
ness. 3ut  several  of  the  people  who  had  gone  on  board  to  give 
assistance,  were  paid  at  the  time.  Wherefore  Sir  Wnu  Scatt  re- 
jected a  claim  for  salvage.     Feb.  13th,  1804.  (A) 

Assistance  may  further  be  rendered  by  accompanying  the  ves-« 
sel  to  a  particular  harbour,  by  the  detention  or  deviation  of  the 
accompanying  vessel,  or  by  towing.  The  Consulate  (t)  (which 
may  not  now  be  done  without  the  assent  of  all  parties  interest- 
ed)  sanctions  an  agreement  with  one  ship  in  port,  to  tow  another 
to  another  port,  and  to  incur  all  the  risk.  Services  of  this 
nature,  but  at  sea,  should  be  liberally  compensated. 

This  species  of  salvage,  or  attempt  at  salvage,  has  never 
been  properly  a  question  of  decision,  and  yet  humanity  urges 
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as  a  subject  of  the  highest  importance,  and  of  mutual  national 
adv^antage,  that  some  settled  principles  of  law  should  be  applied  * 
to  itr  In  the  law  of  Insurance  it  is  not  allowed  to  make  the 
slightest  deviation  from  the  direct  course,  and  the  subject  of 
"  deviation  is  among  the  most  tender  in  the  laws  of  Insurance.  (Jc) 
The  English  irigaiii:  Apoiioy  on  the  7th  oi  Januanj^  1799, 
stranded  upon  the  Hadi  Sands.,  The  Jonge  Jacobus  BaumaUj 
Muifer^  master,  destined  from  Leboume  in  France^  with  a  cargo 
of  wine,  for  Hamburgh  went  to  her  assistance,  itnd  took  the 

whole  crew  to  the  number  of  170  or  180  men  on  board.     To 

• 

make  room,  they  threw  overboard  sundry',  goods  stowed  in  the 
cabin,  and  divers  other  articles  belonging  to  the  ship.  The 
ship  afterwards  arrived  at  Tarmouth  with  these  persons  on 
board,  and  there  was  proceeded  against  as  prize.  Sir  Wnu 
Scott  -observed:  ^  The  parties  who  conferred  this  benefit,  are 
surely  entitled  to  be  liberally  considered  by  those  who  received 
it— Who  are  the  parties  who  conferred  it  ?  Clearly  the  master, 
because  he  was  immediately  concerned  in  the  transaction,  and 
I  think  likewise  the  owner^  whose  vessel  was  the  instrument  of 

• 

preservation.  With  respect  to  the  owners  of  the  cargo^  I  can- 
not see  what  special  claim  they  would  have ;  their  property  is  not 
at  all  concerned  in  the  preservation  of  the  crew  so  taken  up.  I 
therefore  think  this  suit  has  not  been  improperly  instituted  i  but 
if  the  ship  had  really  belonged  to  an  enemy,  in  my  opinion,  the 
character  of  enemy  itself f  must  have  been  blotted  out  and  oblU 
terated  by  such  a  service  as  this.  If  I  was  compelled  to  con- 
demn this  ship,  it  would  be  a  most  reluctant  condemnation  in* 
deed.  I  hope  and  trust,  that  if  the  circumstances  are  true,  as 
stated  by  the  master,  a  condemnation  of  the  vessel  would  be  the 
very  last  thing  to  present  itself  to  the  expectation  of  the  assert-^ 
ed  captors." 

(k)  Park,  editicm  of  1809,  pfts^.  4Qa 
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It  appeared  afterwards,  that  the  interpreter  had  withh^ 
''papers  from  the  Court,  relating  to  the  master^s  'private  adveo- 
ture ;  and  something  similar  occurred  with  regard  to  another 
paper,  though  unimportant,  which  he  had  not  translated.  Sir 
Wm.  Scott  after  passing  strong  censure  upon  the  act,  restored 
the  ship,  with  freight  and  expenses,  and  private  adventure,  and 
a  reasonable  demurrage  durmg  the  time  the  vessel  had  been  de- 
tained ;  and  desired  that  these  might  be  estimated  by  tbere|ps« 
trar  in  the  most  favourable  manner.  (/) 

Nor  are  deviations  with  intent  to  avoid  belligerent  cruizers 
advisable,  as  regards  questions  of  prise*    In  the  case  of  the 
American  ship  Mentor^  the  owner,  with  a  view  to  the  BerUn 
and  MUan  Decrees,  had  given  the  master  orders  not  to  com* 
municate  with  British  cruizers*    Sir  Wm*  Scott^  the  ^  of 
March^  1810,  observed  with  regard  to  tSvese  directions:     ^*  If 
these  diroctioQS  are  to  be  taken  in  their  full  extend  as  autboriis- 
ing  the  masters  of  American  ships  to  fly  from  British  crui^^em, 
it  is  a  practice  which  I  venture  tQ  aay,  will  be  attended  with 
very  great  inconvenience  to  American  navigation*    It  must  be 
understood,  that  every  commissioned  cruizer,  has  an  undoubt* 
ed  right  of  inquiry,  and  it  is  not  the  arbitrary  decrees  of  thp 
other  belligerent  that  can  abrogate  it.     Oo  atrict  principle  to 
defeat  that  right  by  evasion,  might  be  as  p^nal  as  to  resist  it  by 
force,  though  it  has  not  been  sq  held  in  practices  but  certainly, 
it  is  conduct  which  is  always  to  be  viewed  with  delicacy,  and 
cannot  be  set  up  aa  an  excuse  advantageous  to  ^  parties  in  any 
matter  requiring  explanauon  of  their  condupt."  (m) 

The  American  ship  EnierprUse,  St.  Bofbe  master^  sailed  Sxtm 
Hambmg  for  Surinam^  and  on  the  25th  of  February ^  1796,  espi* 
ed  a  ship  with  the  English  flag,  in  distress.  The  master  made 
for  the  vessel,  and  found  her  to  be  the  English  transport  hohcUCf 
Potter  master;  and  offered,  the  vessel  being  in  the  greatest 

(0  Robimmit  1^248. 
(ffl)  Edwardt,  S08. 
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daagfr  from  a  leak,  to  assist  her  ibto  Madeira^  or  the  nearest 
port*  The  master  of  the  transport,  bearing  a  privateer's  commis- 
sioDy  mastered  himself  of  the  Enterprize^  and  sailed  with  both 
vesseb  to  Ttneriffe*  There  the  Isabella^  (which  from  thirty  yeam 
age  was  unseaworthy  at  her  departure  from  Liverpool)  was  de« 
dared  unseaworthy,  and  the  Enterprize  was  compelled  to  trans* 
port  the  troops  to  Barbadoes.  By  this  conduct  the  owners  sus- 
tained great  damage,  for  which  they  received  no  sort  of  com- 
pensation,  though  the  ship  and  cargo  were  released  in  Barba- 
does.{n)  The  insurers  sought  to  protect  themselves  by  alleg- 
ing  a  deviation* 

Beneckt  correcdy  denies  it  to  be  a  deviation,  to  sail  to  a  ship 
in  distress,  even  if  it  be  a  few  miles  out  of  the  direct  course,  and 
to  tarry  in  rendering  her  assistance.  This,  however,  is  not  pre- 
cisely stated  in  any  law.  The  English  salvage  law  speaks  only 
of  Englieh  ships  that  lay  on  the  coast ;  and  unfeeling  mariners 
are  often  prevented  from  giving  assistance  to  others  in  distress, 
from  the  fear  of  involving  themselves  in  disputes  with  their  un- 
derwriters and  freighters. 

How  often  do  we  not  hear  of  vessels  saved  from  shipwreck 
by  a  mere  miracle,  and  in  other  voyages  of  vessels  in  extreme 
distress,  that  have  been  left  without  assistance,  by  unfeeling  or 
timid  commanders— «and  yet,  how  can  the  master  of  a  ship  to 
whom  so  much  strange  property  is  entrusted,  incur  the  risk,  if 
ke  is  ttot  assured  that  his  principal  will  obtain  indemnity  for  anf 
losses  lie  may  thereby  sustain  i 

In  treaties  between  nations,  or  in  some  other  effectual  way^ 
attpulaCiOfis  should  be  made  by  which  the  unfeeling  might  be 
tempted,  and  the  umid  encouraged  to  render  such  assistance. 
lit  the  laws  of  Insurance  of  every  nation,  it  should  be  provided 
that  deviations  to,  or  detention  by  vessels  in  distress,  the  sav- 
ing of  lives  on  desolate  islands  or  rocks,  and  furnishing  dcsti- 

(n)  Kaperji^rausamkeit  gegen  neutnde.   (Frsmthe  Englitlu)    Cruelty  of 
privateers  to  neatrals*  1891. 
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tute  vessels  with  men,  whatever  conseqaences  might  ensue, 
should  not  be  considered  as  a  violation  of  the  charter-party  or 
policy  by  the  freighter  or  insurer,  or  any  of  the  parues.  The 
advantage  which  would  thus  accrue  to  commerce  generally, 
and  to  underwriters,  would  fully  counterbalance  the  risk*  A 
partial  introduction  of  such  principles  is  not  practicable,  and 
as  in  the  Laws  of  Wreck,  centuries  might  pass  ere  it  could  be 
rendered  general. 

We  venture  to  suggest  on  this  head,  as  a  subject  for  the  ge* 
aeral  consent  of  nations  : 

I.  That  every  assistance  rendered  at  sea  to  7>ublick  vesseb, 
by  relieving  them  of  prisoners,  by  furnishing  provision  or  ship's 
necessaries,  or  rendering  service  by  any  other  means,  should  be 
repaid  promptly  with  damages  and  costs,  as  a  debt  of  honour ; 
that  the  highest  maritime  Court  of  the  countiy  should  be  in- 
structed to  estimate  the  same  by  the  opinions  of  skilful  mari- 
ners, and  the  testimony  of  the  crew  who  are  competent  t6  tes- 
tify, and  enforce  the  payment;  and  that  the  guarantees  of 
peace  should  be  instructed  to  look  to  the  performance  of  this 
article. 

IL  That  all  existing  claims  of  the  above  nature,  that  are  not  of 
more  than  twenty  years  standing,  should  be  forthwith  ascertain- 
ed and  liquidated  upon  the  above  principle* 

III.  That  no  private  or  publick  armed  vessel,  receiving  or 
having  received  assistance  from  a  merchantman  at  sea,  should 
have  the  right  of  detaining  such  vessel  and  proceeding  against 
the  vessel  or  cargo  for  adjudication  m  Prize  Courts,  accordmg 
to  the  laws  of  war ;  but,  that  a  certificate  should  be  granted  to 
the  ship  thus  rendering  assistance,  which  by  treaty  should  ope* 
rate  as  a  protection  against  all  the  ships  of  the  nations  thus  aid- 
ed, unto  the  end  of  her  voyage^ 

IV.  The  contracting  parties  are  further  to  agree  to  stipulate 
in  their  maritime  and  insurance  codes,  that  the  deviation  of  a 
vessel  for  the  purpose  of  rendering  assistance  to  ships  or  men  at 
sea,  or  upon  the  coast,  should  not  prejudice  the  charter-party 
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or  policy  of  iofturance ;  even  if  the  ship  thus  assisting  is  lost  in 
the  attempt,  or  otherwise  loses  her  voyage ;  that  on  the  contrary 
every  loss  which  accrues  from  rendering  assistance,  if  it  be  not 
covered  by  the  salvage  of  the  property  saved,  when  perhaps  the 
loss  is  total,  should  be  borne  by  tlUe  party  who  would  have  been 
bound  to  sustain  it,  if  no  deviation  had  taken  place  ;  and  if  the 
loss  be  not  total,  then  it  should  be  declared  a  subject  of  general 
average.  • 

Further  distress  at  sea  may  be  occasioned  by  fastening  to  the 
bottom,  or  by  ice,  or  by  being  stranded  or  wrecked. 

This  first  species  of  distress  always  happens  when  a  vessel 
without  the  loss  of  her  rudder,  or  other  appurtenances  necessary 
for  navigation,  fastens  in  the  shallows,  or  in  rivers,  (or  between 
ice)  and  must  lighten  in  order  to  become  float,  and  for  that  pur^- 
pose  or  for  lifting  her  anchors,  requires  the  assistance  of  others. 
It  seems  to  us  that  legislators  have  not  properly  distinguished 
this  kind  of  assistance  from  that  of  stranding  or  wreck  ;  and  it 
is  a  subject  of  material  detriment  to  commerce.  While  th^ 
negro  pilots  on  the  Senegal^  are  far  from  reckoning  the  assistance 
they  render  a  vessel  in  lightening*  or  raising  her  anchor,  &c.  over 
the  bar  of  the  Senegal,  as  a  subject  of  salvage  computation, 
though  the  surge  there  is  extremely  dangerous,  incredible  sums, 
from  the  impunity  of  bargaining  for  assistance,  have  been  ad* 
judged  by  the  courts  in  similar  cases  on  the  Elbe. 

Distress  by  stranding  is  so  called,  when  ships  run  upon  shoals 
and  thereby  lose  their  rudder  or  some  other  essential  part  of  the 
ship's  necessaries,  and  thus  spring  aleak,  so  that  it  is  difficult  to 
keep  on  board ;  and  the  getting  her  off  depends  more  upon  the 
extraordinary  exertions  of  those  who  assist,  than  in  the  usual 
modes  of  lightening  without  dangeri  or  awaiting  the  tides* 

Wreck  is  so  called,  when  ships  in  running  on  a  shoal  are  so 
damaged,  as  to  destroy,  or  to  render  the  destruction  of  the  ves«< 
•el  unavoidable. 

In  all  cases,  the  salvage  should  be  according  to  the  expense^ 
the  pains  and  labour  bestowed,  quantum  meruit^ 
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Although  many  maritime  codes,  advocate  the  extrajudicial 
computation  of  salvage  by  private  reference ;  yet  it  is  advisable, 
that  masters  on  account  of  their  insurers  should  never  compro- 
mit  themselves  by  this  mode^  unless  advised  and  certified  by 
some  Court,  or  competent  authority  from  their  consul,  or  the  of- 
ficers of  the  next  port,  or  some  naval  ofiicer  of  their  own  nation^ 
that  under  the  circumstances  of  the  case,  or  apcording  to  the 
laws  and  usages  of  the  country,  such  accommodation  was  either 
beneficial  or  necessary.  And  if  he  is  in  a  situation,  as  in  Eng' 
land^  to  make  a  legal  tender  of  salvage,  he  should  procure  the 
quantum^  if  possible,  to  be  estimated  by  the  judgment  of  the 
officers  of  marine*  The  first  care  of  a  master  who^e  vessel  is 
stranded,  is  to  procure  from  the  persons  capable,  all  the  informa- 
tion concernmg  the  laws  of  stranding,  so  that  he  may  in  some 
degree  judge  of  his  own  case  and  situation.  If  his  case  is 
hazardous^  and  the  property  in  question  considerable,  if  no  con- 
sul  of  his  own  nation  is  in  the  neighbourhoodf  and  he  a  stran- 
ger ;  it  is  advisable  that  he  should  apply  to  the  highest  authority 
of  the  province,  to  assign  him  prpper  counsel,  and  to  place  him 
'in  a  condition  to  bring  his  case  to  a  speedy  determination.  If 
he  requires  the  aid  of  a  mercantile  agent,  he  should  regard  as 
much  his  activity  and  influence,  as  his  security  and  integrity, 
and  if  possible  compound  for  his  commission  before  hand.  He 
should  pay  particular  attention  to  the  conduct  of  his  interpreter, 
to  have  all  possible  control  over  him.  If  a  minister  of  his  own 
nation  is  in  the  country,  and  the  case  important  in  amount  of 
property,  he  should  require  his  aid  in  the  effectual  despatch  of 
his  business,  if  he  can  render  it  without  obstructing  the  course 
of  justice  (which  indeed  is  too  often  the  case  upon  ministerial 
interference).  He  is  to  avoid  the  interference  and  assistance  of 
such  as  are  known,  or  suspected  of  interference  with  the  salvage, 
from  selfish  or  doubtful  motives.  The  sooner  the  case  can  be 
settled  by  his  lawful  agent,  4he  more  honourable  should  be  his 
gratuity,  as  in  such  cases  protracted  fees  and  commissions  are 
incalculable*    Therefore  in  points  not  very  essenual)  the  master 
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should  not  urge  the  prosecutioivof  legal  process,  and  generally 
endeavour  to  procure  the  release  of  the  property  upon  security, 
looking,  however,  to  the  reasonable  and  fair  appraisement  there- 
of. 

In  all  civilized  countries  more'  uniformity  of  proceeding,  if  pbs- 
possible,  should  be  introduced  in  the  doctrine  of  salvage,  as  well 
as  in  bills  of  exchange*    One  method  of  enforcing  it  upon  nations 
is  the  lex  t<zlionis  found  in  the  Prussian  code.     If  the  hope  must 
forever  remain  vain^  that  the  compensation  for  salvage  service 
might  be  drawn  from  the  publick  treasury,  and  a  general   im- 
post be  levied  from  all  ships  for  the  purpose,  yet  it  is  at  least 
feasible  that  matters  of  salvage  and  their  adjustment  might  be 
arranged  with  more  expedition  and  despatch,  according  to  the 
rule  quantum  meruit.     What  cannot  be  too  strongly  urged  on 
this  subject,  is,  that  professors  of  the  law,  at  all  times  accustom- 
ed to  forms  and  delay s,  are  not  in  such  cases  competent  to  de- 
cide under  the  rule  of  quantum  meruit.     How  is  it  possible  that 
they,  most  of  whom  have  never  been  at  sea,  and  have  never 
seen  qr  known  the  effects  of  a  storm,  are  able  to  judge  of  the 
nautical  circumstances  incident  to  the  salvage  of  a  wreck,  with- 
out the  aid  of  skilful  seamen,  and  apply  the  rule  of  quantum 
meruit  to  any  such  case  ?     In  many  countries,  and  of  late  also 
in  Hoi/and^  these  cases  are  submitted  to  the  decision  of  the  head 
officers  of  the  strand  district,  who  are  not  always  gifted  with 
nautical  talents,  and  whose  esprit  de  locality  (for  it  was  not  un- 
usual to  pray  in  the  strand  churches  for  the  blessings  of  a  wreck) 
sometimes  trammels  their  disinterestedness.     Estimates  of  sal- 
vage should  either  be  made  by  maritime  jurists,  with  the  assise 
tance  of  well  informed  seamen,  as  is  the  case  in  the  English 
Admiralty,  or  by  such  well  informed  mariners ;  (and  in  all 
countries  many  are  to  be  found  experienced,  scientifick  and  in- 
dependent.)    Bribery  is  never  so  much  to  be  dreaded  as  when 
distresses  by  sea^  or  the  laws  of  maritime  capture,  produce 
immense  suras  for  judicial  decision.     The  one  party  who  is 
doubtful  of  the  success  of  his  cause  (which  is  not  always  depen- 
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tlent  upon  its  justice)  may  often  make  considerable  saciilice% 
irom  the  whole,  to  secure  the  residue*  If  even  the  charge  of 
corruption  were  as  little  applicable  to  all  other  maritime  judges 
as  to  Sir  Wvu  Scott ^  who  of  all  others,  has  had  the  most  exten* 
sive  adjudication  of  private  property*  and  whose  reputation  is 
throughout  unsullied,  yet  it  would  be  most  advisable  to  accom* 
pany  every  decision  with  the  reasons  inducing  it^  to  avoid  even 
the  shadow  of  impartiality.  By  thus  assigning  reasons  for  every 
decis/on,  we  should  be  assured  that  a  partial  judge  could  not  be 
cloaked  in  his  infallibility  and  authority,  but  would  be  compelled 
to  adduce  at  least  some  plausible  groimds  of  decision,  and  diat 
they  would  not  be  negligeDtly  suggested  at  the  moment,  or  only 
worked  out  at  such  time  as  the  case  mig^t  be  heard  upon  ap- 
peal* In  the  place  of  the  usual  proceedings  upon  the  computa- 
tion <^  salvage,  we  would  suggest  the  following  for  considera* 
tion.  As  in  the  establishment  and  proofs  of  prize  ca3es  in 
Englandj  so  in  cases  of  wrecks  the  case  should  be  first  support- 
ed upon  standing  interrogatories  proposed  to  the  witnesses* 
The  answers  should  be  .immediately  annexed  to  the  interrogato* 
ries  by  the  person  taking  the  same.  Upon  material  contradic* 
dons  the  witnesses  should  be  confronted*  All  voluntary  pro* 
tests  should  be  inadmissible*  General  and  summary  protests 
are  inadequate  to  attain  the  true  state  of  facts«  The  examina- 
Uon  should  be  concluded  in  three  days  at  most,  at  least  the 
whole  day  should  be  occupied  if  it  required  mor^  time.  Dur« 
ing  the  exammation  the  most  interested  of  the  stranded  with 
an  interpreter,  if  to  be  procured,  as  also  of  the  salvors^  should 
be  privileged  to  be  present,  to  cross-examine  if  they  should 
think  proper,  and  when  finished  to  sign  the  protocol  of  exami- 
nation. The  protocol*  particularly  if  it  conuin  contradictory 
testimony,  should  be  verified  upon  oath*  The  chief  officer^  of 
the  district  should  have  the  appointment  of  a  clerk  to  the  ex- 
amination* If  it  appears  that  there  were  other  eye<>witneases 
besides  the  parties  to  the  wreck,  he  should  have  the  authority 
to  require  and  enforce  their  attendance,  or  at  least  the  means  cf 
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procnriDg  their  teBtimony,  and  of  allowing  a  compensation  for 
dieir  attendance.  From  this  examination,  of  which  the  clerk 
within  three  days  after  is  to  extract  a  record^  npting  the  variar 
tion  of  testimony,  the  parties  (who  are  entitled  to  the  investiga- 
taott  of  the  laws  of  wreck  furnished  them  by  the  clerk,)  within 
the  same  time  should  be  permitted  to  do  the  same^  annexing  the 
grounds  of  their  demands*  what  amount  of  salvage  they  feel 
theinselvcs  bound  to  tender  or  receive^  which  by  the  clerk  is  to 
be  produced  to  the  courtw  A  copy  b  always  to  be  furnished  to 
the  opposite  party,  before  the  term,  or  the  party  should  be  per- 
mitted to  take  no  advantage  of  his  claim.  Within  eight  days 
after  the  wreck,  to  be  computed  from  the  day  on  which  the  most 
important  and  necessary  labour  has  been  completed  and  record- 
ed, the  several  protocob  and  records  should  be  transmitted  ta 
the  court  of  salvage.  Such  court  should  consist  of  a  naval  of- 
ficer in  that  or  the  neighbouring  district,  who  immediately  up-^ 
on  the  occurrence  of  a  wreck,  should  be  notified  thereof  by  a 
proper  officer ;  with  him  should  be  associated  one  or  two  ez*^ 
perienced  seamen  (perhaps  old  masters  of  vesseb  or  pilots, 
whose  disinterestedness*  experience*  integrity  and  indepen* 
dence,  ought  to  be  their  chief  recommendation,)  and  perhaps 
a  jurist,  who  might  assist  in  preserving  the  legal  and  proper 
forms.  The  associates  of  the  court  should  be  appointed  by 
government ;  which,  as  regards  the  other,  is  impracticable  from 
Ae  transitory  nature  of  his  employment.  The  place  of  sitting 
should  be  named  by  the  court*  of  which  the  parties  and  the  clerk 
should  have  sufficient  notice.  At  the  termination  of  the  above 
eight  days  the  court  should  assemble.  The  parties  should  there 
appear  in  person  or  by  their  attorney  under  written  warrant.  If 
there  are  different  parties  of  salvors,  they  should  as  far  as  pos- 
sible b^  represented  by  one  person  ;  at  all  events  as  numerous 
as  the  parties  might  be,  the  whole  case  should  be  closed  at  one 
sitttng.  The  court  should  admit  as  litde  delay  as  possible ;  the 
pleadings  between  the  parties  should  be  read,  and  arguments  of 
counsel  admitted.    If  facts  are  advanced  that  require  further 
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inquiry  and  elucidation,  the  decision  might  then  be  postpooedf 
until  this  can  be  done.  But  these  facts  should  be  of  the  first 
importance.  After  the  arguments  of  the  parties,  the  case 
should  be  summed  up  by  the  court  according  to  the  evidence^ 
and  judgment  pronounced  with  the  reasons  of  the  decision*  If 
the  case  can  be  brought  to  judgment  within  the  time  for  hearing, 
such  judgment,  with  the  grounds  of  decision,  and  a  reference 
to  the  proper  tribunal  of  appeal^  should  be  published  the  same 
day  or  the  next  day  at  furthest.  The  judgment  should  be  dictat* 
ed  by  the  majority  of  the  courts  and  the  dissenting  judges  should 
be  called  upon  to  publish  their  grounds  of  dissent.  If  any  of 
the  parties  are  dissatisfied  with  the  judgment,  they  should  withia 
three  days  give  written  notice  to  the  clerk  of  their  intention  to 
appeal.  The  parties  should  be  required  to  give  security  for  the 
prosecution  of  the  appeal  within  fourteen  days ;  but  not  more 
than  the  value  of  the  articles  saved  could  be  required  of  the 
owners,  or  the  articles  themselves  if  they  do  not  desire  them 
to  be  returned.  In  cases  of  lightening,  no  detention  of  vessel  or 
property  should  be  permitted,  if  the  owners  give  security  to  the 
highest  officer  of  theliearest  district,  by  a  deposite  of  goods  or 
otherwise,  to  the  probable  amount  of  compensation  due.  The 
appraisement  of  stranded  goods  should  be  made  by  the  most  re* 
putable  persons,  and  the  court  should  be  permitted  upon  the  re- 
presentation of  the  owners,  to  lessen  it  according  to  circumstaa- 
cesf  notwithstanding  any  objections  of  the  salvors.  Within  four 
weeks  the  record  should  be  made  out  from  the  court  below*  and 
transmitted  to  the  court  of  appeal.  Upon  receipt  of  the  record, 
the  cdurt  above  should  appoint  a  day  of  sitting,  at  the  most 
within  three  weeks  aft^r.  Within  the  term  the  parties  should 
be  enabled  to  bring  the  case  before  the  court  of  appeal  in  the 
same  manner  as  in  the  court  below,  and  the  case  should  there 
have  a  final  decision.  On  the  day  assigned  the  judgment  should 
be  pronounced,  whether  the  parties  attended  or  not.  One  party 
appearing  alone  should  not  be  heard,. but  the  decision  should 
then  be  had  simply  upon  the  record  itself.    With  regard  to  the 


4;hap.  4.  OF  THE  SEA.  5« 

testimony^  as  the  roaster  and  crew  only  testify  in  relation  to  the 
-  property  of  others,  their  evidence  is  entitled  to  more  credit  than 
that  of  the  salvors.  The  testimony  of  intelligent  passengers  is 
of  the  first  importance.  If  naval  officers,  or  other  experienced 
mariners  are  at  hand,  they  should  be  induced  to  witness  the 
wreck  with  a  view  to  their  opinions  and  testimony.  Delay* 
should  not  be  permitted^  but  at  the  instance  oJF  the  owners^  who 
should  then  be  compelled  to  pay  to  the  salvors  a  per  diem,  dur« 
ing  the  delay,  according  to  their  usual  earnings,  and  what  they 
might  lose  by  the  delay. 

As  a  subject  of  general  interest  in  all  treaties  we  venture  to 
suggest:  , 

1.  That  in  future  all  Courts  for  the  adjustment  of  .salvage^ 
fthould  consist  alone  of  mariners  of  irreproachable  pretensions, 
having  associated  with  them  a  professional  lawyer  for  the  pre« 
servation  of  the  necessary  forms  of  law. 

2.  That  the  process  in  these  Courts  should  be  summary ; 
and  that  the  facts  as  they  are  in  proof,  and  the  grounds  of  deci* 
aiony  should  be  incorporated  with  the  decision  itself* 

3*  That  in  the  mother  countries,  the  appeal  should  be  to  the 
highest  maritime  Court  of  the  country,  and  in  the  colonies  or 
provinces  to  the  highest  Courts  therein  respectively. 
•  4.  That  an  exception  from  the  revenue  laws  should  be  made 
in  the  case  of  contraband  parts  of  the  cargo,  which  may  be  pe- 
rishable, or  will  not  bear  the  cost  of  further  transportation  with- 
out consuming  the  whole  value. 

5.  That  the  general  rule  of  assigning  salvage  should  be  to 
each  case  according  to  its  own  merits,  by  the  rule  of  quantum 
meruit  {  that  the  salvage  in  cases  where  the  ^hip  has  not  been 
abandoned  sine  animo  revertendi^  not  more  than  one-third  should 
be  assigned  even  for  the  most  extraordinary  services ;  and  that 
in  derelict  it  should  not  exceed  one-haif ;  with  the  exception  of 
the  case  of  such  ships  as  deviate  for  the  purposes  of  salvage, 
where  according  to  the  circumstances,  the  salvage  might  equal 
the  value  of  the  proper^  saved ;  that  the  Courts  who  have  the 
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decision  of  these,  should  loolp  as  well  to  the  prompt  adjudica- 
tion of  a  liberal  salvage,  as  that  mere  pilot  or  lightening  service 
should  not  be  rewarded  as  salva§^e  proper  ;  as  also  that  salvors 
who  designedly  deceive  distressed  ships  in  information  respect- 
ing  tides  and  other  circumstances,  to  mislead  them  to  require 
their  aid^  be  punished  in  an  exemplary  manner. 

The  method  of  extrajudicial  accommodation  of  cases  of 
wreck,  recommended  in  many  maritime  Codes,  is  ill  adapted  to 
such  cases,  and  should  be  abrogated. 

!•  Because,  it  is  a  wholesome  rule  of  the  general  maritime 
law,  particularly  in  relation  to  insurance,  that  all  subjects  of  ave- 
rage, and  therefore  cases  of  salvage,  ought  to  be  adjusted  judi- 
cially, at  least  upon  a  causw  cognUio. 

2.  Because^  in  many  cases  from  the  extent  of  the  property 
saved,  compared  to  the  smallness  of  the  master's  wages  and  his 
property,  (added  to  the  prospect  of  a  want  of  employment  for 
some  time  to  come)  the  facilities  of  a  collusion  between  the 
parties,  to  the  detriment  of  the  owners,  are  too  many.  The  ad- 
ministration of  justice  must  be  weak  indeed,  if  it  be  difficult  to 
administer  it  promptly  and  essentially  to  foreigners.  General  re- 
gulations to  the  above  effect  in  a  general  maritime  peace,  would 
contribute  essentially  to  this  end. 

This  subject  would  be  of  less  importace,  if  the  complete  equip- 
ment of  vessels  was  more  generally  attended  to.  In  every  coun- 
try there  should  be  a  department  atuched  to  the  Admiralty^ 
whose  attention  should  be  directed  to  all  improvements  and  in- 
ventions among  foreigners}  tending  to  lessen  the  insecurities  of 
commerce ;  and  whatever  was  applicable  to  common  life, 
should  be  disseminated  through  the  s^a-porcs  by  circulars—' 
Ambassadours  and  Consuls  should  have  instructions  to  corres* 
pond  with  this  department  respecting  foreign  inventions  and 
discoveries— The  learning  upon  this  last  subject^  and  iqpon  the 
means  of  rescue  from  dangers  at  sea,  may  be  found  in  *^  Popp^M 
Hulfabuch!^  In  the  translation  of  marine  protests,  we  have  fre- 
quent^: found,  that  running  into  a  port,  of  necessity,  was  gene* 
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rally  owing,  or  attributed  to  exhaustion  of  the  crewy  from  in- 
cessant pumping. 

In  these  documents  and  in  sea  voyages,  we  are  told  of  the 
most  inconceivable  suflferings  occasioned  by  pumping ;  and  how 
many  vessels  have  been  sunk  from  the  incompleteness  of  the 
pun&ps*  We  have  never  ceased  to  urge  this  as  a  subject  of  re- 
flection to  artists  and  mechanicks ;  it  is  one  well  worth  attention, 
and  every  improvement  therein  is  worthy  of  no  inconsiderable 
Premium, 


n 


PABT  IL 


OF  EAK80M,  AHD  OF  BIIUTABT  SAl^VAfiEv 


Vooto  of  4kma  VMtmsu 

CoRHiLii  VAW  Bthkekshoeck  ^ucstiones  juris  puiticu 
L  cap.  4  6?  5.    Contains  the  old  Dutch  regulations  upon  this 
subject,  and  other  very  appropriate  observations  in  gcncraL 

Upon  military  salvage  or  recapture,  the  work  of  vom  Ma*^ 
TENS,  heretofore  referred  to :  Essm  concemant  ka  urmaUurs, 
,les  prises  et  Us  reprises.    GoUingue,  1795— has  always  been 
considered  the  first  work  up  to  the  time  of  its  pubUcation. 

With  regard  to  the  former  English  practice,  the  proper  refer- 
ence is  to :  DecUfioTU  in  the  Sigh  Court  of  Admiralty,  fty 
James  Marriott.    London^  1801.  vol.  1. 

The  later  practice  may  be  seen  in  the  3d  Chapter  of  the  4th 
Part  of  the  above  work,  and  in :  J.  Stewart,  Reports  of 
cases,  argued  and  determined  \h  the  Court  of  Vice-Admiralty 
at  HaJUfnx,  in  Nova  Scotia,  from  the  commencement^  of  the 
war  in  1803,  to  the  end  of  the  year  1813,  in  the  time  of 
Alezamder  Crou,  JLJLD.  Judge  of  that  Court.  Lon-- 
don^  1814. 


xL  SPECIES  of  salvage  from  distress  at  sea,  is  that  of  Ran- 
som upon  the  known  principles  of  national  law.    This  is  either 

where, 

a.  A  sum  is  agreed  upon  with  the  enemy,  with  rebels,  or  pi- 
itifces,  tor  the  redelivery  of  the  vessel  and  cargo  taken,  and  for 
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the  security  of  the  bilb  drawn»  some  persons  are  kft  as  hov 
Uges;  or,  ^ 

b.  Where  one  part  of  die  cargo  is  given  for  the  release  of 
the  remainder.  In  both  these  cases  a  document  is  granted^ 
which  acts  as  a  protection  against  all  vessels  of  thf  same  nation 
or  party. 

And,  if  even  the  hostage  has  diedf  or  is  fled,  yet  the  bills 
must  be  paid,  (a)  The  Consulaie  requires,  that  the  master 
should  communicate  with  his  officers,  according  to  the  usage  of 
mariners  in  cases  of  ransom,  (b)  In  most  prize  laws,  however, 
the  ransom  of  captured  vessels  is  prohibited ;  and  in  Poriugat 
since  1797,(c)  the  master  is  prohibited  from  purchasing  a  ves* 
sel  on  his  own  account  in  an  enemy's  country,  of  which  he  be* , 
fore  had  the  command* 

In  Great'Briiain  aU  ransom  is  prohibitedf  unless  in  case  of 
extreme  necessity,  to  be  allowed  by  the  Court  of  Admiralty  ; 
and  all  contracts  for  ransom,  unless  admitted  by  the  provisions 
of  the  statute,  are  void,  and  the  person  entering  into  such  con* 
tract,  is  subjected  to  a  penalty  of  five  hundred  pounds,  (^d) 

Property  retaken  out  of  the  power  of  an  en*  my,  before  ac- 
cording to  conceded  law,  it  has  become  theirs,  is  a  recapture, 
and  entitles  the  recaptors  to  salvage. 

The  property  must  be  in  foreign  power,  or  such  power  aver- 
ted by  the  assumpdon  of  danger  and  risk,  or  by  having  incur- 
red  danger  and  risk,  before  any  demand  for  salvage  can  be  re- 
quired. 

A  Spanish  ship,  the  El  Navarro^  desdned  from  New-Orleans 
to  Bordeaux^  ignorant  of  hostilities,  was  going  into  the  latter 
port,  where  she  would  undoubtedly  have  been  conifiscated.  She 
was  stopped  by  a  British  cruizer,  and  a  claim  of  salvage  set  up. 
Both  the  Admiralty  in  1793,  and  the  Lords  of  Appeal  in  1^95 

(a)  Emerigwif  1—466. 

(6)  Cap.  237,  398,  939»  SST. 

(c)  Li9b9a,  l-9r. 

(4  43  Om.  %  c  16Q,  sec  34^ 35.    45  Ge$.  3,c72,  lec  16,  ir. 
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rejected  the  claim.  *^  No,''  said  the  Court,  ^  the  danger  was 
aomething  distrust  and  eventual ;  you  had  no  conflict  to  sottaio* 
On  the  same  principle,  a  man-of-war  on  the  breaking  out  of 
hostilities,  might  seize  a  whole  fleet  goings  ignorant  of  the 
war,  into  an  enemy's  port,  and  set  up  a  claim  of  aaivagc  against 
them."  (0 

Iq  the  case  of  the  Engluh  ship  Franklin^  Goodrich  master, 
the  claimants  endeavoured  to  support  ar  claim  both  for  civil  and 
miiitary  salvage.  Ot  the  latter,  Skr  Wm*  ScoU^  observed  \ 
^^  There  has  been  no  case  of  salvage,  where  the  possession,  if 
not  absolute,  was  not  almost  indefeasible,  ai  where  the  ship 
had  struck,  and  was  so  near  as  to  be  virtually  in  the  hands  and 
gripe  of  the  enemy/'  (/) 

With  regard  to  the  transfer  of  property  by  conquest,  some 
nations,  particularly  with  regard  to  their  own  vessels,  allow,  that 
after  twenty-ibur  hours  enemy  possession,  the  right  of  property 
is  acquired  by  the  enemy. 

In  general,  it  has  been  agreed  by  publicists,  that  by  capture 
a  ship  does  not  become  the  property  of  the  captor,  until  it  be 
carried  into  a  port,  or  into  a  fleet  of  the  enemy's  country,  where* 
by  .the  Roman  maxim  of  bringing  the  property  infra  firaesidim 
is  applied. 

The  English  have  latterly  adopted  the  principle,  that  die  right 
of  property  of  the  original  owner  to  a  captured  vessel  with  res* 
pect  to  English  vessels,  can  only  be  effiected  by  an  act  of  con« 
demnation  in  the  country  of  the  captor.  With  regard  to  fo* 
reign  nations  they  wave  the  decision  on  this  point. 

milfamsj  an  American^  under  the  command  of  a  captain  Par^ 
eell^  equipped  and  sent  a  vessel,  valued  at  86fO0O  dollars,  with 
a  cargo  worth  £3iOflOO  st.  from  America  to  Lisbon*  She  was 
taken  by  a  French  privateer,  and  carried  into  8t.  Sdmatkms. 
Williams  went  to  Paris^  to  prosecute  his  claim,  and  there  the 

(tf)  RoHimny  4—151. 
(/}  RMu^  4—150. 
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▼cssel  was  fekased.  Whik  the  captors  were  prosecuting  fur« 
ther  claims,  Williama  was  restored  to  the  possession  of  his  ves* 
self  while  at  the  same  time,  suit  was  instituted  agsdnst  the  vessel 
by  86me  other  creditors  in  St^  Sebaatuiw,  among  whom  was 
fOfcell  the  master,  who  under  a  decree  of  sale  passed  against 
the  ship,  purchased  her  for  6500  dollars.  He  again  sold  her, 
Slid  bjrthe  name  of  the  Martin  of  Norfolk^  and  under  command 
of  one  Captain  M^Crohanf  she  came  to  England^  where  WiUiam$ 
had  daim  to  her,  on  the  ground  of  a  fraud  practised  upon  him^ 
an4  the  case  was  submitted  to  the  High  Court  of  Admiralty,  by 
consent  of  the  litigant  parties,  being  ilm^ican  subjects.  Sir  Wnu 
Scottf  however^  notwithstanding,  the  case  came  before  him  at 
the  instance  of  the  American  minister,  waved  a  decision  on  the 
subject,  because  an  appeal  should  have  been  had  to  a  Superiour 
Court  in  Spain^  from  the  decL^oos  of  the  Court  at  St.  Sebas* 
Hans,  But,  as  the  Spanish  laws  recognise  the  French  princi- 
ple, that  a  foreign  judgment  has  not  the  force  of  a  reijudicatae^ 
so  the  principle  should  have  operated  in  this  instance,  [g) 

The  American  ship  Fanny  &f  Elmiraj  Hicks  master,  under 
pretence  that  the  repairs  would  cost  more  than  the  ship  was 
worth,  was  sold  in  Ireland^  by  the  master  without  the  authority 
of  his  owners,  to  an  American^  Mr,  Ormsby.  The  old  regis- 
ter remained  on  board.  She  was  afterwards  captured  by  the 
JDonev,  and  recaptured  by  the  English,  This  was  a  claim  of 
the  original  owners,  against  the  purchaser,  upon  a  tender  of 
salvage.  And,  Sir  Wnu  Scott  restored  the  vessel  to  the  per« 
sons  appearing  by  the  register  and  ship's  papers  to  be  the  own- 
ners,  referring  to  Mr*  Ormsby  the  prosecution  of  his  rights  in 
the  proper  Courts  of  Justice  in  America.  (A) 

Upon  this  subject.  Von  Martens  lays  down  a  theory  totally 
different  from  the  practice*  He  asserts  :  that  by  the  law  of  na- 
ture, no  complete  property,  without  distinguishing  between 

(A)  Edwank,  117. 
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conqaest,  plunder  or  pme,  however  kwfiil  the  ctptiire,  how* 
«ver  safe  the  subsequent  poMeasioQ  can  vest  in  the  captor  before 
a  peace;  and  that  during  the  contkiuatioa  of  the  war*  it  may 
be  required  by  the  proper  owner  from  any  third  possessor ;  (Q 
that  therefore  every  recaptured  vessel,  the  reoqpture  occurring 
in  whatever  stage  of  the  war  it  may,  the  prize  being  lawful  or 
unlawful,  having  been  made  by  a  national  vessel  or  a  privateer, 
is  to  be  retumed.to  the  original  owner,  whoever  he  may-be,  up* 
on  payment  of  the  reasonable  costs  and  damages  of  the  recap- 
tor,  provided  the  recapture  was  not  in  itself  unlawful,  in  wldch 
case  no  salvage  is  due.  (i)  (i) 

There  are  few  subjects  of  Prize  Law  so  complicated,  a^  that 
of  recapture. 

(ft)  r  J^farteru  E*tai,  §  45. 
(lb)  Loco  eitatot  §  46. 


* 


(1)  The  opinions  on  this  sabject,  have  been  exceedingly  various  at 
different  times.    It  has  been  held, 

1.  That  the  property  vests  in  the  captor,  by  capture  alone. 

2.  Only  after  a  twenty-four  hours  quiet  possession, 
d.  After  it  is  conveyed  infra  praesidia. 

4.  After  condemnation. 

5.  After  peace. 

1.  lliose  who  support  the  opinion,  that  capture  vests  a  title  in 
the  captor,  and  that  there  is  no  ijpes  recuperandi,  or  jus  poselimlaity 
are  certainly  not  fortified  in  the  opinion  by  principle  or  reason. 
Since  war  is  a  state  of  contention,  whose  olject  is  to  procure  satis- 
faction for  some  injury  sustained ;  if  the  capture  per  se  vested  a  ti- 
tie,  it  might  be  when  no  injury  had  beei^  sustained,  or  after  foil  in- 
demnity had  been  made. 

2.  The  second  rule  is  equally  groundless  {  for  the  tpes  recupertm- 
a  may  be  as  great  after  twenty-four  hours,  as  before.  No  certain 
period  can  be  fixed ;  for  fixing  a  period,  is  predicated  upon  the  idea 
of  such  a  quiet  possession,  as  deprives  the  proprietor  of  all  hope  of 
recovery. 
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The  recapturing  vesscb  may  either  belong  to  the  sovereign 
or  his  Bubjecta.  The  recapture  may  be  made  by  each  singly, 
or  by  them  jointlyt  or  by  the  crew  of  the  captured  vessel,  or  by 
persons  from  the  sho(«*  The  vessel  recaptured,  may  belong  to 
the  sovereign  himself,  to  his  subjects  or  allies,  or  to  a  neutral, 
or  auxiliary  power.  The  vessel  recaptured,  may  have  fallen 
into  the  power  of  the  belligerent  legally,  or  against  the  laws  of 


S.  The  rule  of  infra  ptaesidia  appears  to  be  most  generally  re- 

ceived. 
'  4.  Condemnation  is  the  Bnglhih  rule;  but  still, 

5.  Peace^  it  is  sud  by  others,  can  alone  vest  a  fait  title  in  the  cap- 
toiw.ron  Mart.  1S5,  126.  If  the  treaty  be  silent,  it  has  the  same 
effect,  it  vests  the  title  in  the  captor.  According  to  this  opinion,  aU 
recaptures  roast  be  restored  upon  salvage ;  the  jtcs  posUiminii  is  ne- 
ver gone,  and  until  peace,  that  is  during  the  entire  course  of  the  war, 
tiie  first  proprietor  may  claim  it  from  any  third  person,  whether  bona 
fde  acquired  or  not$  whether  by  sale  after  twenty-four  hours  pos- 
session, or  infra  pro^sic^ia,  or  condemnation.  This  doctrine,  how- 
ever, IS  not  admitted  by  Great-Britain.  The  Courts  there  hold 
condemnation  to  be  necessary,  and  any  sale  aft^r  condemnation 
vests  the  title  absolutely  in  the  purchaser.  The  French  writers  on 
the  contrary,  hold,  that  all  titles  acquired  dunng  war,  are  during 
war  defeasible,  and  that  no  recapture  can  vest  an  absolute  title  in 
the  recaptor*  They  do  not  admit  the  doctrine  o(  jus  postliminiij 
which  they  say  arises  merely  from  the  distinction  introduced  in 
England^  between  a  right  of  property  in  the  recapture,  and  a  mere 
right  to  salvage.  (Upon  restoring  the  property,  vide  Von  Jfartens^ 
123 — 177.)  The  French  doctrine  involves  this  absurdity,  that  nei- 
ther vessel^  or  goods,  if  liable  to  seizure,  could  eVer  be  sold,  at  any 
time  during  war.  The  French  say,  that  the  goods  or  vessels  cap- 
tured may  at  any  time,  and  any  where  during  war,  be  seized,  though 
hmafide  purchased ;  for  that  the  title  of  such  purchaser  is  invalid. 
The  English  rule  is  one  which  quiets  possession,  and  is  entirely 
reasonable,  as  the  idea  of  settling  accounts,  and  adjusting  recipro- 
oal  losses  by  peace,  is  a  mere  fiction,  and  is  never  practiced. 
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war.  (/)    All  these  cases  are  far  fh>m  being  considered  in  le- 
gislation, much  less  in  the  compacts  between  nations. 

The  Erigtisk  ketch  St.  Josephy  in  the  ITth  century^  was  ta- 
ken by  AlgerineSy  and  afterwards  purchased  by  Frenchmen*  In 
a  war  between  Holland  and  France j  she  was  afterwards  taken^ 
and  condemned  as  good  prize.  The  vessel  was  hereupon  sold 
to  a  Dutch  merchant,  and  as  his  property  afterwards  came  to 
;  an  English  port ;  the  original  English  owners  claimed  the 
property,  as  not  having  been  good  prize  to  the  Algerines^  and 
conaequendy,  not  a  legal  purchase  by  the  French.  Sir  LeoKne 
Jenkins^  was  however,  of  opinion,  that  the  English  rig^t  of 
property  was  extinguished,  the  moment  the  ship  jure  beUi^ 
came  to  the  possession  of  xhtDutch^  (m) 

In  the  American  war,  the  American  ship  LucreHOf  on  % 
voyage  from  Charleston  to  Surinamy  was  taken  by  the  priva- 
teer commissioned  packet-boat  Thynne^  that  sent  six  men  on 
board  of  her.  Ten  days  after,  the  Lucretia  was  recaptured  by 
an  American  privateer,  that  remained  in  possession  thirteen  days^ 
directing  her  to  steer  for  Boston^  while  the  men  from  the 
Thynne  still  remained  on  board.  Upon  this  destination,  she 
was  taken  by  three  English  vessels  of  war.  Sir  James  Mar* 
riott  decided,  that  the  crew  of  the  Thynne  were  to  be  consi- 
dered captors,  those  of  the  ships  of  war  recaptors,  to  whom» 
however,  salvage  should  be  adjudged  as  joint-captors,  (n) 

In  the  case  of  the  Polly ^  in  which  the  prize  had  been  rescu- 
ed, and  was  afterwards  retaken,  the  Lords  of  Appeal  affirmed 
the  sentence  of  the  Court  below,  that  the  final  captor  was  to  be 
considered  the  efficient  captor,  and  as  such  entided  to  the  whole 
benefit  of  the  prize*— So  also  in  the  Mnrgueritta,^  (o)  The 
French  law  recognises  the  same  principle.  (Jf) 

(I)  V  Martew,  §  40. 

(m)  The  Life  of  Sir  Leolitie  Jenkitu,  vol.  II.  pag.  776. 
(n)  Decisions  in  the  High  Court  of  Admiralty,  by  iS^r  Jame$  Marripif^ 
tol.  1— 22r. 

(o)  Jiobiruon,  4—217. 

(p)  VtUm  Traiti  des  Prisef .    Cap.  1— §  L 
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The  Consulate  determioes,  that  when  an  enemy  takes  a  ve$« 
8cl,  and  the  ship  of  a  friendly  power  retakes  her,  within  the 
waters  to  which  she  belongs,  and  before  she  has  been  taken  in- 
to safety,  she  is  to  be  restored  to  the  original  owner  upon  pay- 
ment of  salvage.  So  it  prescribes  restitution  upon  salvage, 
when  the  enemy  from  fear  or  disaster  abandons  a  captured 
iship  at  sea.  If  persons,  not  the  owners,  ransom  a  captured 
•hip,  not  taken  into  sal'ety,  the  original  owner  may  have  his 
property,  upon  payment  of  the  ransom  money,  and  a  compen- 
sation. If  the  enemy,  however^  has  conducted  the  ship 
in  safety  into  a  port  of  his  own  nation,  and  disposes  of  it 
there,  (adjudication  seems  not  to  have  l^een  requir^^d  at  that 
period)  such  disposition  is  legal.  If  the  master  purchases  her, 
•nd  the  owners  wiU  not  allow  him  his  disbursementSf  he  may 
enforce  a  publick  sale.  If  the  amount  of  sales  is  more  than 
die  original  purchase  money,  he  may  retain  the  overplus,  if  not 
disposed  voluntarily  to  return  it  to  the  parties  interested ;  and 
if  less,  he  must  sustsun  the  loss,  if  the  parties  interested  will 
not  consent  to  release  it.  (q) 

During  the  American  war.  Admiral  Rodney^  after  a  declara- 
tion of  hostilities  the  20th  Dec.  1780,  on  the  part  oi  England^ 
against  Holland^  on  the  3d  of  Feb*  1780,  took  possession  of 
St.  Eustaccy  and  all  the  shipping  there»  namely  a  fleet  of  thirty- 
aeven  merchantmen,  which  were  afterwards  luder  Britieh  con- 
voy»  retaken  by  the  French  near  the  SorRngSy  on  the  4th  of  May^ 
1781.  Upon  the  proceedings,  of  which  the  owners  complained 
jcverdy,  the  king's  procurator  urged  their  condemnation  before 
die  council  of  prize,  on  the  grounds :  That  as  the  then  existing 
treaty  with  UoUandy  of  the  1st  of  May^  1781,  was  not  ratified 
until  the  27  th  of  iX/jHy,  1781,  and  the  law  of  France  could 
have  no  retroacdve  operation,  the  ships  must  necessarily  be  con- 
sidered as  belonging  to  the  capture  of  Su  Eustace ;  that  there- 
fore it  was  not  a  question  of  recapture  but  of  prize,  to  which 


(9)  Cap,  387. 
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without  this,  the  stipulationa  of  the  treaty  did  not  ezteod,  and 
because  every  th^ing  on  board  an  enemy's  ship  was  confiscable  } 
and  some  of  them  were  commissioned  privateers.  Mirbeck  for 
the  claimants  answered  :  that  the  force  of  a  treaty  commences 
with  the  day  on  which  it  is  concfuded,  and  that  with  regard  to 
the  cases,  affecting  recapture,  the  question  was  simply  concern- 
ing ships,  and  not  whether  they  had  been  recaptured  upon  the 
high  seas,  or  in  the  port  where  they  were  first  captured ;  that 
as  the  vessels  were  destined  to  England  for  adjudication,  that 
therefore  the  English  papers  which  were  found  upon  them  were 
unessential ;  and  that  the  French  principles  of  prize  could  not 
be  applied  to  cases  of  recapture^  otherwise  no  case  of  recapture 
could  ever  exist,  (r)  The  vessels  were,  however,  condemned  in 
every  instance,  and  the  advocate  who  maintained  the  above 
principles  with  firmness,  was  suspended. 

Since  the  institudqn  of  the  present  Council  of  Pirize,  a  milder 
system  has  been  introduced.  A  French  or  allied  vessel,  that 
has  not  been  in  possession  of  the  enemy  twenty- four  hours,  pays 
one-thirtieth  of  the  pmperty,  if  she  is  recaptured  by  a  state  ship  ; 
if  after  twenty-four  hours,  then  one-tenth  of  the  property.  A 
privateer  in  the  first  case  is  entided  to  one- third,  in  the  other, 
to  the  whole  of  the  property  recaptured.  If  the  recapture  ia 
made  by  a  vessel  not  armed  for  war,  the  whole  of  the  recapture 
escheats  to  the  state.  («)  If  the  release  is  effected  by  the  crew 
themselves,  sudvage  i$  awarded,  without  regard  to  the  timie  of 
the  enemy^s  possession ;  because  it  would  be  dangerous  to  ad- 
judge the  whole  property  to  the  crew  thus  recapturing;  as  it 
must  render  them  interested  in  a  weak  defence  of  the  property 
for  the  owners.  If  a  ship  is  abandoned  by  the  enemy,  from 
wliatever  cause,  without  being  recaptured,  the  property  reverts 
to  the  owners  without  regard  to  the  twenty- four  hours  poases- 
sion.  (r)  The   French  ship  Assompti^n^  Curqtim  master,  had 

(r)  Von  Hmning^*  Sammlung  von  Staatschrlften,  2d.  vol.  pag.  332. 
(•)  Rk:gUme7U  du  2  Praireal  aii  XI.  Art.  54. 
(0  OihI.  de  U  marine,  Art.  9. 
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been  taken  by  the  British.  A  part  of  the  crew  which  had  been 
left  -on  board,  at  their  request  were  landed  at  Corsica^  and  having 
asaodated  with  three  armed  men  on  shore,  whom  they  took  In 
pay,  they  boarded  and  retook  the  vessel.  The  Council  of  Prize 
beside  their  wages,  allowed   them  one-third  of  the   recapture. 

Upon  the  same  terms,  the  Council  of  Prize  adjudged  the  case 
of  the  French  ship  h^^zmable^  Agathe^  which  had  been  retaken 
by  the  crew. 

>  The  ship  Francois ^  Couchard  master,  after  the  interruption  of 
the  treaty  of  Amiens^  was  on  her  return  from  the  fisheries,  up- 
on the  banks  of  TVrr^  neuft  captured  by  the  British.  The  mate 
and  a  boy  remained  on  board  :  the  former  killed  the  English 
prize-master,  and  possessed  himself  of  the  vessel.  Before  the 
Council  of  Prize  he  claimed  a  decree  of  the  whole  vessel  to 
himself  and  his  companion,  because  the  case  was  likened  to  a 
recapture  by  a  privateer,  after  the  expiration  of  tweniy-four 
hours.  The  Court,  however,  held  it  to  be  one  of  the  cases  le- 
gally designated  as  recapture  from  casual  circumstances,  and 
upon  the  authority  of  Emetigon  and  Valin^  and  the  above  two 
decisions  of  the  7ih  VendemiairCy  in  the  year  twelve,  decreed  re- 
stitution upon  payment  of  salvage,  which  in  this  case  was  esti- 
mated at  a  quantum  meruit^  of  one-half,  after  a  deduction  of 
one- fifth  of  the  product  of  the  fishery,  which  was  adjudged  to 
the  whole  crew. 

Neutral  property  under  the  present  fr^wci^^ystem,  is  restored 
without  salvage.  Portalis^  the  former  president  of  the  Council 
of  Prize,  explained  the  principles  of  the  Council  on  this  sub- 
ject at  large,  in  the  case  of  the  American  ship  Statira^  and  their 
adoption  generally  is  much  to  be  desired.  As  regards  foreign, 
ostensibly  neutral  ships,  which  are  recaptured  by  a  privateer  or 
national  vessel  from  the  enemy,  he  observed,  no  right  in  thei^ 
can  be  acquired  by  the  mere  recapture.  All  the  French  ordi- 
nances treat  alone  of  French  shij^s,  which  are  recaptured  by  a 
French  ship.  They  certainly  cannot  be  made  to  refer  to  the 
case  of  a  foreign  vessel  represented  as  aeutralt  which  ihay  be 


sn  OF  RANSOM,  AND  OP  Book  IV. 

ivcaptured  frbm  the  enemy  by  a  French  ship.  By  the  law  of 
nations,  a  neutral  ship  is  to  be  respected  by  all  nations.  If  it 
is  oppressed  by  one  of  the  belligerent  powers,  this  affonhi^  no 
pretence  to  the  other  to  make  himself  a  party  to  the  oppression, 
and  authorize  him  to  turn  it  to  his  own  advantage.  Therefore 
a  foreign,  ostensibly  neutral  vessel,  which  is  recaptured  from 
the  enemy  by  a  French  vessel,  if  the  neutrality  can  be  establish- 
ed, must  be  restored.  Until  the  sentence  which  condemns  a 
neutral  sai}ing  vessel,  she  loses  neither  her  neutral  character  nor 
her  rights.  After  the  capture  she  may  obtain  her  release,  the 
question  of  neutrality  b  always  res  Integra.  The  ship  and  cargo 
were  therefore  restored,  (u)  The  Council  of  Prize,  referred  to 
this  case  in  the  decision  of  another,  touching  the  American  ship 
Kitty^  Carter  master,  which  was  released  the  20th  ThermidoT^ 
year  eight  of  the  French  rrpublick.  (v) 

In  earlier  decisions  the  French  Prize  Court,  had  adopted  the 
principle  in  single  cases  of  releasing  neutral  property  recaptur- 
ed, without  regard  to  the  fate  which  it  would  have  had  with  the 
enemy,  as  it  is  a  right  in  itself,  and  as  it  is  moreover  difficult 
to  ascertain  .the  legal  principles  of  an  enemy's  country  pn  the 
subject.  The  neutral  Dutch  ship  Admiral  Suyter,  was  freight- 
ed by  French  for  St.  Domingo ;  was  uken  by  an  English  priva- 
teer, Boyne  master,  and  recaptured  by  a  French  vessel  com- 
manded by  Marcchal  de  Belieisle.  Condemnation  was  claimed 
by  the  recaptor,  because  as  alleged  the  vessel  must  certainly 
have  been  condemned  in  England.  But  this  was  refused  the 
7ih  Aprily  1759,  and  the  judgment  affirmed  on  appeal,  (vi) 

With  regard  to  her  allies  France  has  of  late  practised  the  law 
of  retaliation.  The  Spanish  ships  Santo  Antonio  y  Animos  and 
Inesferado ^wtre  reuken  from  the  enemy  by  a  French  privateer^ 
siter  twenty-four  hours  possession.    Concordant  with  the  Spa- 

(tt)  Htadbuch  des  practishen  Seenchts*  3d.  VOL  542. 

(v)  Loco  citato,  pi^>  544. 

(v)  VaUn  Tnute  des  Friicsy  pt^'  91. 
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fiisk  practice,  on  the  27th  P&viose^  year  nine  of  the  republick, 
they  were  decreed  to  the  recaptors  by  the  Council  of  Prize. 
The  Spanish  cargo  of  the  Swedish  ship  Thalia^  the  17th  Ger- 
ffUnal^  in  the  year  nine  of  the  republick,  in  similar  circumstances 
shared  the  same  £tte.  (x) 

In  Great  Bfitainy  it  is  so  regulated  by  statute,  that  of  British 
property  recaptured  before  a  lawful  condemnation  the  recaptors, 
if  a  national  ship»  shall  be  entided  to  one-eighth,  but  if  a  priva- 
teer or  other  vessel  or  boats,  one-sixth ;  and  upon  a  joint  recap- 
ture by  national  and  private  vessels,  such  salvage  as  the  Court 
of  Admiralty  shall  decree.  If  vessels  taken  by  an  enemy  are 
afterwards  transmuted  into  vessels  of  war,  they  are  adjudged 
wholy  to  the  recaptors.  (y) 

Even  if  such  ship  is  afterwards  navigating  as  a  merchant  ves- 
sel, at  the  time  of  recapture,  yet  she  will  not  be  restored  upon 
salvage  to  die  original  owners.  Thus  decided  in  the  case  of  die 
VActif^  Larrial  masttr*  (z) 

But  the  mere  act  of  putting  an  addidonal  number  of  men  on 
board  of  a  vessel^  already  armed  ot  her  capture,  for  the  purpose 
of  employing  her  as  a  cruizer  without  a  commission,  does  not 
make  het  a  vessel  of  war,  so  as  to  defeat  the  tide  of  the  origi- 
joal  6wner  upon  recapture,  (a) 

In  the  case  of  the  American  ship  Sesotution^  Slapleigh  master, 
destined  from  Monte  Video  to  Havre  de  Grace,  at  the  time  of 
her  capture  by  the  privateer  Mehrtf,  two  men  were  put  on  board 
for  the  purpose  of  conducting  the  vessel  as  prize  into  England. 
A  second  party  claiming  as  the  original  captor,  was  the  St. 
Andrews  privateer,  that  fell  in  with  the  vessel  afterward,  and 
put  one  man  on  board  as  prize^master,  under  a  promise  from 
the  A^^M  master,  that  he  would  go  into  Falmouth.  In  lat.  ^ 
41,  N.  long.  17,  W.  she  met  his  Britannki  majesty's  schooner 
the  Picik  ;  and  ^e  asserted  prize-master  of  the  Mary,  finding 

{x)  Handbnch,  2—551.  (^)  Browne^  3— 271- 

(j)  Edmardt,  185.  (a)  Bobtmon,  6—320. 
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*  that  the  American  master  was  determiDed  to  proceed  by  force 
to  Havre^  requested  assistance,  and  obtained  a  supply  of  men 
from  the  Pickle^  by  whom  the  vessel  was  conducted  into  Eng" 
land.  The  prize-master  of  the  Mury^  was  there  pressed.  The 
King's  ship  and  the  Amtfkan  master,  represented  that  the  two 
men  from  the  Martfy  had  been  put  on  board  for  the  purpose  of 
founding  a  claim  to  share  in  the  capture,  if  she  should  afterwards 
be  taken*  But  Sir  Wm.  Scott  held,  the  meil  from  the  Mary^  to 
be  the  original  captors,  and  decided  the  4th  of  AprU^  1805, 
that  only  salvage  was  due  to  the  king's  ship  for  assistance, 
which  of  1100,  he  estimated  at  ;^ 200.  (J>) 

In  the  case  of  the  Htnchinbrooky  that  vessel  had  come  to  an- 
chor on  the  outside  of  the  convoying  vessel,  and  drifted  to  sea, 
and  was  captured  the  next  day  by  a  superiour  enemy's  force, 
having  done  all  in  her  power  to  protect  herself*    She  was  after- 

« 

wards  recaptured  by  the  convoying  ship,  and  a  claim  set  up  for 
salvage,  which  was  rejected  in  the  court  below,  but  afterwards 
admitted  by  the  Court  of  Appeal,  the  28th  of  Jan,   1786.  (c) 

The  English  ship  Fortuna.  Gerritz  master,  was  recaptured 
from  the  enemy  with  a  French  cargo  on  board.  The  ship  was 
decreed  to  be  restored  to  the  original  owners,  upon  the  pay- 
ment of  one-sixth  salvage ;  and  the  whole  of  the  cargo,  being 
of  small  amount,  to  the  captors,  (d) 

The  English  ship  ThesScy  had  under  her  a  convoy  from 
Zante  to  London.  In  the  narrows  between  Cephalonia  and 
Ithaca^  the  whole  convoy  was  becalmed,  and  whilst  in  that  si- 
tuation, an  enemy  privateer  rowed  out  from  the  land  by  means 
of  sweeps,  and  made  a  capture  of  the  W^ht^  Ford  master. 
The  Thesbe  immediately  put  aut  her  boats,  pursued  the  priva- 
>  teer,  and  within  a  few  hours  retook  the  Wight  and  the  priva- 
teer, for  which  a  claim  of  salvage  was  made,  which  the  recap- 
*tured  refused,  on  the  ground  that  it  was  mere  assistance,  and 

(6)  Robiffon^  6—33. 
(c)  RobiriBont  5—316. 
(</)  Robituon,  4—78. 
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not  recapture.    Sir  Wm,  Scott,  on  the  authority  of  a  former 
case  decreed  salvage,  the  dOth  Nov.  1804*  (e) 

The  sh^p  Dorothy  Foster,  Sowden  master,  sailed  from  SC' 
vannah  k  Mar  in  Jamaicaf  to  BiuefiekPs,  in  order  to  join  con- 
voy for  England,  and  on  her  way  was  captured  by  a  French 
privateer,  and  recaptured  by  persons  who  put  off  in  a  boat  from 
the  shore.  The  principal  question  turned  upon  the  quantum  of 
property  liable  to  the  pajrment  of  salvage,  whether  under  the 
circumstances  the  freight  was  to  be  included,  as  it  was  alleged 
the  voyage  was  only  to  begin  with  the  convoy.  Sir  Wnu  Scott, 
however,  the  24th  of  Jidt/f  1805,  decreed  salvage  from  the 
freight^  observing :  '^  The  Court  in  giving  salvage  on  freight, 
makes  no  separation  as  to  the  minute  portions  of  the  voyage. 
Then  the  question  is,  was  the  ship  in  a  course  of  earning  freight  ? 
had  she  commenced  her  voyage  ?  If  a  commencement  has  taken 
place,  and  the  voyage  is  afterwards  accomplished,  the  whole 
freight  is  included  in  the  valuation  of  the  property,  on  which 
salvage  is  given.  The  vessel  might  be  under  an  engagement  to 
call  fir  convoy,  and  yet  be  in  itinere  as  to  her  own  voyage.** 
Ship  cargo  and  freight  were  valued  at  ^^25,000,  and  one- sixth 
salvage  given.  (/) 

In  the  case  of  the  Progress,  one  of  the  important  Oporto  re- 
capture cases,  salvage  upon  the  same  principle  was  given  upon 
the  freight  out  and  home.  (^) 

In  the  cspe  of  the  John  arnk^xeter,  the  enemy  had  taken 
possession  of  the  first,  when  the  other  came  up,  and  drew  the 
attention  of  the  enemy,  who  gave  chase  and  blew  up.  The  lat- 
ter hereupon  demanded  salvage  of  the  first,  which  was  rejected, 
as  there  was  not  even. the  merit  of  intention  in  the  case. 

The  English  ship  Edward  and  Mary,  Tilly  master,  had 
parted  convoy  in  a  storm,  and  was  run  close  by  a  French  lug^ 
ger,  who  warned  the  master,  that  as  soon  as  the  storm  abated 

(ff)  Rohinatm,  5.-322. 

(/)  RoHnton,  6—88.       ' 

ig)  Edvardi,  210.  ' 
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*  he  would  send  hb  boat  oo  bMrd.    The'  convoy  about  the  same 


time  came  up  and  captured  the  lugger*  The  prize  returned  to 
the  convoy,  and  arrived  safe  at  her  destinadbn*  Sir  Wm*  Scott 
assumed,  that  the  £dward  md  Man/^  was  in  the  power  of  the 
enemy,  and  decreed  salvage  which  was  contested  on  the -ground 
of  the  precedent  in  the  foregoing  case. 

The  ship  Trciawmf^  in  JUay^  1799,  had  taken  on  hoard 
eighty-five  slaves  from  Angola^  who  seized  the  arms,  wounded 
two  of  the  crew  and  got  possession  of  the  ship,  while  the  c^ 
tain  and  the  rest  qi  the  crew,  got  through  the  cabin  windows 
into  two  boats,  and  rowed  to  die  Lord  Kekon^  which  lay  within 
half  a  cable's  length  from  the  Trelawny.  The  master  of  the 
Lord  Nelson^  Kendalf  received  the  master  and  surgeon  of  the 
Trelawny  on  board,  but  prevented  the  rest  of  the  crew  from 
quitung  their  boats,  and  opeped  a  fire  with  his  great  gyns  on 
the  Trelawny*  He  sent  thirty  of  his  own  men  to  board  the 
negroes,  who  engaged  in  a  conflict  for  above  an  hour ;  and  aqoar* 
ter  of  an  hour  before  they  were  subdued,  he  compelled  the  crew 
of  the  Trelawny^  to  return  to  the  conflict  in  their  boats.  By 
these  means  he  succeeded  in  quelling  the  insurrection.  The 
owners  refused  salvage  upon  various  grounds,  among  others^ 
that  slave-ships  were  .so  often  in  a  situation  requiring  auitual  as- 
sistance, that  it  was  generally  afforded  and  received  gratuitousl7 
without  founding  a  legal  demand  for  salvage ;  and  upon  this 
ground.  Sir  Wm»  Scotty  did  not  hold  it  as  a  pecfect  recapture, 
and  on  the  19th  March^  1802,  of  j^  10,000  value  of  ship,  cargo 
and  freight,  decreed  only  one*tenth  salvage,  after  payment  of 
the  salvors'  expenses.  (A) 

In  the  Good  Intent^  Humphries^  an  English  vessel  recaptured 
from  the  French  by  an  Americqn  armed  ship,  the  American  sal- 
vors prayed  Salvage,  in  the  jEhj^&A  admiralty.  As  there  was 
no  opposition  to  the  jurisdiction  of  the  cpurt,  the  usual  salvage 
one-sixth  was  decreed,  (t) 

(A)  Jiobins&n,  4—238. 
(i)  JRobiutoth  1^S86. 
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The  MatUcb^  an  Engliah  cartel  ship,  going  witl)  French  pri« 
soi^en  from  PoruRcherrtfto  France^  went  into  the  Cape  of  Good 
Hope*  There  she  found  the  Engliah  ship  Maryy  Folger  mas- 
ter,  that  ignorant  of  hostilities,  had  gone  in  for  a  supply  of  pra*> 
visions,  and  had  been  there  seized,  Ad  the  crew  imprisoned. 
Upon  a  negotiation  with  the  Dutch  governour^  the  crew  of  the 
Mary^  were  taken  on  board  the  Matilda^  with  an  intimation^ 
that  they  were  to  consider  themselves  prisoners  of  war,  to  be 
carried  to  France^  and  there  to  be  exchanged.  These  men^ 
however,  had  not  been  long  on  board,  when  at  night  they  let 
themselves  down  in  the  boat  of  the  Matilda^  and  got  on  board 
their  own  vessel,  and  took  her  to  St.  Helena^  where  %h6  was  ar- 
rested by  the  Govemour,  and  sent  home  to  England  for  adju* 
dication.  There  the  owner  of  the  Mary  reclaimed  his  vessel, 
upon  tender  of  salvage,  the  mariners  prayed  salvage,  and  pro- 
ceedings were  instituted  on  the*  part  of  the  crown.  Sit  Wm. 
Scott  decreed  the  property  to  be  delivered  to  his  Majesty,  to  be 
by  him  disposed  of,  as  his  sense  of  justice  toward  the  injured 
government  might  direct,  (k) 

The  Engliah  ship  the  Two  Frienday  M^'Dougal  master,  was 
taken  by  the  French  in  1798,  on  a  voyage  from  Philadelphia  to 
London^  and  was  afterwards  rescued  by  her  crew  and  brought 
to  London.  Among  the  crew  were  some  Britiah  seamen  who 
now  prayed  for  salvage.  -  The  owners  objected  to  the  jurisdic- 
tion, because  the  ship  and  cargo  were  American  property,  be- 
cause part  of  the  cargo  had  already  been  discharged,  and  the 
salvors  according  to  the  muster-roll,  belonged  to  the  ship^s 
crew*  Sir  Wm.  Scott ^  however,  by  a  judgment  of  die  19th  of 
Marchy  1799,  held  that  the  Court  had  jurisdiction,  because  the 
voyage  ended  in  London^  the  Engltahmen  departed  from  the 
ship  in  London ;  because,  questions  of  salvage  were  moreover 
subjects  of  national  law ;  because,  the  proper  remedy  is  in  rem^ 
and  the  claim  therefore  upon  the  goods  saved,  which  is  not  af- 

ik\  tMimm,  5—900. 
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fected  by  their  being  brought  on  shore.  Under  the  existing  un- 
certain relations  l^tween  America  and  France^  he  decreed,  that 
j^l250,  being  5  percent,  of  the  worth  of  the  property,  (and 
what  the  underwriters  had  by  consent  tendered  to  the  master,) 
should  be  given  to  one  MnffUshman^  who  was  on  the  muster- 
roU  in  some  capacity,  but  was  in  fact  a  passenger ;  and  to  the 
other  Englishman^  as  also  to  the  Americans  who  claimed,  each 
three  hundred  pounds  and  their  costs.  (/) 

The  master  of  an  American  ship.  Burger^  who  had  been  ta- 
ken by  the  French^  purchased  from  the  captors  for  £900^  the 
Engliah  ship  Henry 9  which  they  soon  after  captured,  and  in- 
tended to  burn,  and  was  thereupon  put  on  board  with  the  Eng* 
lish  and  his  own  crew,  and  sailed  ^for  Milford,  but  arrived  at 
Crookhaven  in  Ireland^  where  a  British  officer  arrested  the  ves- 
seU  The  English  owner  refused  to  pay  the  American  master 
the  j^OOO,  as  salvage.  Sir  Wm.  Scott^  however»  decreed  him, 
besides  the  j^900,  one-seventh  of  the  residue  of  the  property  as 
salvage  ;  namely,  j^300,  and  gave  the  British  officer  beside  his 
cost,  ;^30,  as  he  conceived  him  justified  under  the  circumstan- 
ces, in  arresting  the  ship,  (m) 

The  American  ship  the  Walker^  Clark  master,  was  captured 
on  a  voyage  from  London  to  New-Tor k.  The  master,  and  se- 
veral of  the  passengers  and  others,  subdued  the  prize-master 
and  his  crew,  and  repossessed  themselves  of  the  vessel.  Some 
hours  after  the  English  ship  of  war  the  Crocodile  came  up,  took 
the  French  crew  out,  and  carried  the  ship  into  Halifax.  Dr. 
Croke^  decreed  the  original  salvors  one-sixth  as  salvage ;  to  the 
crew  of  the  Crocodile^  nothing  but  costs,  (n) 

The  American  ship  Abigail^  Johnson^  came  from  Liverpool 
during  the.war  with  a  license,  destined  for  Norfolk  in  Virginia^ 
She  was  captured  by  an  American  privateer,  and. recaptured  by 

(0  Ro^n99n,  1—371. 
(m)  Efhmrda,  97. 
(n)  Stewart,  paf .  105. 
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English^  who  prayed  salvage,'  because  the  ship,  aa  they  sugges- 
ted, would  have  be^  confiscated  in  America^  for  a  violation  of 
the  non-intercourse  act.     Dr.  Croke  observed  :     **  Supposing 
then  for  the  present  the  fact,  that  the  ship  would  certainly  have 
been  confiscated  in  America^  the  case  would  stand  thus :     The 
property  of  a  subject  of  the  United  States  being  found  in  the 
act  of  breaking  the  laws  of  his  own  country,  is  seized  by  a  law- 
ful authority  of  that  country,  for  the  purpose  of  exacting  that 
penalty,  but  is  rescued  by  a  British  vessel*     I  do  not  see  how  a 
foreigner  can  be  thus  justified  in  interfering  between  the  laws  and 
the  subjects  of  another  country ;  or  at  least  iipon  what  ground 
he  can  claim  a  reward  for  so  doing.     It  was  their  own  affair. 
It  was  the  effect  of  municipal  laws  to  which  the  party  himself 
had  given  an  implied  assent,  by  the  constitution  of  his  country* 
To  prevent  the  operation  of  the  laws  of  a  state,  and  to  become 
accessory  to  the  violation  of  them,  if  not  an  immoral  and  unjus- 
tifiable act«  yet  certainly  does  not  compose  a  case  of  such  moral 
or  legal  merit,  as  to  be  entitled  to  a  direct  sanction  from  any  tri- 
bunal, which  is  guided  by  the  general  principles  of  justice  and 
equity*     The  state  of  hostilities  does  not  affect  the  question, 
because,  it  bears  no  relation  to  the  internal  regulations  of  the 
enemy's  country,  which  are  in  no  respect  the  objects  of  any  of 
the  operations  of  war*    This  Court  cannot,  indeed,  enforce  the 
laws  of  other  countries.     But,  there  is  a  very  material  differ- 
ence between  giving  them  effect,  and  granting  a  reward  for  im* 
peding  their  operations*     If  a  British  vessel  was  seized  by  the 
officers  of  the  customs  of  an  English  port  in  the  act  of  smug- 
gling, and  was  rescued  by  a  foreigner^  could  a  Court  of  Justice 
be  found  in  atiy  civilized  country,  which  would  award  a  sal- 
vage for  the  recovery  i     In  that  case,  as  in  the  present,  the  ser- 
vice might  have   been  beneficial  to  the  party ;  buty  it  would 
not  be  of  such  a  nature,  as  to  lay  a  foundation  for  a  judicial  re- 
ward* (p) 

(o)  Stevar^$  Reports,  365.  ** 
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OF  the  EfiffKsh  vessds  which  the  French  Consuls  co&deamed 
In  Norwaif^  and  in  other  ports,  the  JShglish  assume,  thait^  right 
of  the  original  owners  is  not  extinguished  ;  and  that  in  the  event 
of  their  being  brought  into  England  for  adjudication,  thej 
toay  be  reclaimed  from  the  captors  upon  tender  of  salvage;  or 
if  they  should  otherwise  arrive  in  the  British  dominions,  thqr 
may  be  reclaimed  from  a  third  person,  upon  payment  of  repairs, 
&c*  We  have  heretofore  in  former  chapters,  touched  upon  the 
most  important  EnglUh  decisions  on  this  head. 

The  English  ship  Ftctorta,  was  captured,  and  carried  into 
Pontevedra  in  Spain^  and  condemned  by  the  prize  tribunal  at 
Paris.  She  was  seized  as  French  property,  by  the  Junta  in 
Galliciaj  and  then  sold  to  English  allies,  and  saikd  for  EngUmd^ 
-where  she  was  reclaimed  by  the  original  owners*  Clum  re- 
jected, (p) 

The  J^ortuguese  ship  PensamentCy  JV£^,  waa  taken  by  the 
English^  out  of  the  Spanish  port  o(  Maros^  then  within  the 
power,  but  not  in  the  actual  occupation  of  the  French.  The 
11th  oiyuly^  1.809,  one-eighth  of  the  amount  was  decreed  as 
military  salvage,  i^q) 

'  In  the  celebrated  case  of  the  Spanish  ship  St.  JagOy  Sir  J. 
Marriott  refused  to  restore  recaptured  allied  Spanish  property 
for  the  customary  English  salvage,  unless  Spain  would  consent 
to  restore  all  British  property  which  had  been  retaken  by  Spa^ 
nish  privateers,  for  a  like  salvage,  and  to  restore  in  future,  all 
British  {)roperty  recaptured;  in  the  non-compliance  with  which, 
die  St.  Jogo  and  cargo  should  according  to  the  Spanish  rule,  be 
declared  good  prise,  (r) 

And  on  the  appeal  upon  proof,  that  Spain  at  the  rime  of  the 
recapture  of  the  St.  Jago^  condemned  BriAsk  recaptured  -pro- 
perty, after  twenty-four  hours  enemy  possession,  the  former 

{p)  Edward*^  9T. 
{q)  Edwardty  115. 

(r)  r.  ^if^^nt  Brziadimgt&  merinfiiidiger  fWe^  Sd  VOL  psg.  3^^ 
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sentence  was  reversed^  and  the  property  condemned  to  the  Bri- 
tUh  capton  {s) 

This  doctrine  o£  redprodty,  of  whkh  notice  is  early  found  in 
Ae  pi^rs  of  an  experienced  English  praqUticmer,  Sir  £•  Sim- 
99n^  was  considerably  discussed  in  the  case  of  the  Santa  Cruz^ 
(f)  JHcoa  master*  This  vessel^  a  Portuguese^  on  the  1st  of  Au^ 
gust^  1 7M>  was  taken  fay  the  French^  and  on  the  28th  of  Au^ 
gua$  the  same  year,  recaptured  by  the  Britisk^  In  Portugal^ 
in  December^  ir96,  the  xiik  and  practice  was  adopted,  on  the 
basis  of  an  old  Ordinance  of  1704i,  ttuit  twenty*  four  hours  ene- 
my possession,  extinguished  in  the  original  owner  the  right  of 
property,  and  was  applied  to  English  cases*  This  appeared  in 
the  proceedings  of  Portugal^  on  two  British  ships,  the  Anne 
and  the  EnMeovour^  which  coming  out  of  the  hands  of  the 
French  into  the  possession  of  Portuguese  sabjects,  were  claim- 
ed for  the  original  owners,  but  were  condemned  as  lawful  prize* 
Sir  Wm.  Scott  therefore,  the  7th  of  December^  179B,  condemn- 
ed this,  and  the  most  of  the  Portuguese  recaptured  property  in 
question. 

In  the  Prinsipe  de  la  Paix^  where  dollars,  the  property  of 
merchants  in  Portaged^  were  captured  on  board  a  British  pack- 
ety  and  vecaptnred  from  a  Spanish  cruizer,  the  Court  restor- 
ed them  to  die  owner  upon  ttie  payment  of  the  usual  sal- 
vage, (ti) 

At  present  Spam  and  England  have  a  treaty,  by  which  recap- 
tured property  .is  agreed  to  be  restored  upon  payment  of  sal- 
vage;  in  ccmfbrmity  to  which  the  San  Francisco^  Da  Paula 
master,  was  restored  for  one-eighth  salvage,  (v) 
-  Formerly  it  was  a  principle  in  England^  as  now  in  France^ 
iiot  to  give  salvage  on  tfae  recapture  of  neutral  prcfierty.  In 
the  case  of  the  Svfedisk  sUp  Waromskanf  Bredumpel  master, 
however.  Sir  Win*  Scotty  referring  to  the  rapacious  proceedings 

(«)  JaobhuoUf  1—50.  (f)  Bohintmit  1-^. 

(n)  B9binwih  6—109.  (v)  Edward^,  279. 
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of  French  cruizers,  and  French  Courts  of  Prize,  adjudged  sal- 
vage CO  the  British  recaptors.  (w) 

The  Eleonora  Catherina^  Kreagh  master,  was  a  Russian  ship, 
taken  on  a  voyage  from  Archangel  to  London^  by  a  French  pri- 
vateer,  and  retaken  by  a  ISritxsh  cruizer.  Salvage  was  refused 
by  the  owners,  on  the  ground,  that  a  beneficial  change  had  tak- 
en place  in  the  administration  of  prize  law  in  the  French  tribu- 
nals, and  that  they  no  longer  held  property  thus  situated,  liabla 
to  salvage.  The  refusal  was,  however,  overruled,  not  feeling 
itself  bound  by  the  capricious  and  fleeung  policy  of  any  nation, 
and  determined  to  continue  the  same  practice  of  granting  sal- 
vage, uniil  the  instructions  of  the  Superiour  Court  should  estab- 
lish a  diflferent  rule,  {x) 

In  the  case,  of  the  Carlotta  a  Spanish  ship,  which  had  been 
seized  by  a  British'  cruizer,  who  was  bringing  her  to  the  port 
of  London^  when  she  was  met  and  captured  by  a  French  priva* 
teer,  and  was  afterwards  recaptured  and  brought  to  Jersey^  the 
rule  with  regard  to  French  cases  the  13th  Dec.  1803,  (conse- 
quently,  during  the  war  following  the  treaty  of  AmienSf)  was 
so  modified,  that  salvage  should  not  in  general  be  considered 
due  upon  neutral  property  recaptured,  unless  it  could  be  shewa 
by  reference  to  the  ordinances,  or  to  the  practice  of  the  Prize 
Courts  of  the  enemy,  that  the  first  seizure  was  made  under  suck 
circumstances,  as  would  have  exposed  the  goods  to  condemna- 
tion in  the  hands  of  the  enemy,  {y) 

In  the  discussion  of  this  case,  the  claimants  rested  princi- 
pally upon  the  case  of  the  Jonge  Lambert.  It  was  the  case  of 
a  Dutch  ship,  and  a  cargo  of  cotton,  &c.  taken  on  a  voyage  from 
Smyrna  to  Amsterdam^  by  a  French  privateer  in  1774^  and  re- 
taken after  three  days  possession,  by  an  English  privateer.  The 
Lords  of  Appeal  decreed  restitution  of  the  propertyi  and  refer* 

(«)  Robiruon,  1>  299. 
(x)  JHoHnsM,  4— 53a 
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red  the  question  of  salvage  to  the  surrogates^  who  pronounced, 
that  no  salvage  was  by  law  due. 

The  claimants  moreover  cited  as  precedent,  the  case  of  the 
English  ship  Handmaid,  1664,  retaken  from  the  Algerines  by 
the  Dutch  ;  which  was  restored  without  salvage,  on  an  express 
reliance  of  reciprocity  from  England.  This  was  likewise  the 
case  with  the  ships  Thomas  and  John^  retaken  by  the  Dutch 
from  the  French^  and  restored  without  salvage,  on  an  assurance 
of  reciprocity. 

The  American  ship  Huntress^  Stinson  master,  was  employed 
by  that  government,  to  carry  provisions  and  naval  stores  to 
their  squadron  in  the  Mediterranean ;  and  was  captured  by  a 
Spaniard  on  a  destination  to  Malta  a  belligerent  port.  She 
was  recaptured  by  the  English^  and  restored  upon  payment  of 
the  recaptor*s  expenses,  without  salvage  the  12th  oi  Sept.  1805, 
as  it  was  assumed  that  the  Spaniards  would  not  have  condemn- 
ed the  vessel,  {z) 

yure  retaiionisj  however,  in  the  case  of  the  Betsey y  May^ 
1803,  the  Lords  of  Appeal  decreed  a  salvage  of  one-third  with 
reierence  to  the  Act  of  Congress,  of  2d  of  March^    1799.  (a) 

At  the  time  Buonaparte  declared  Great  Britain^  by  the  decree 
of  the  21st  Nov.  1806,  in  a  state  of  Blockade ^  the  English 
claimed  salvage  upon  the  recapture  of  all  neutral  vessels.  A- 
mong  the  first  thus  situate  were  the  Familien  and  the  Emanuel, 
Danish  vessels,  decided  the  1 1th  of  ^une^  1 807.  The  Danish 
chamber  of  commerce  certified  in  these  cases,  ^*  that  oflScial  in- 
telligence  had  been  received  up  to  the  19th  of  Dec.  preceding, 
that  no  alteration  had  been  made  in  the  French  decrees,  previ- 
ously issued  respecting  captures,  and  that  therefore  neither  the 
French  privateers  or  ships  of  war  had,  up  to  the  above  men- 
tioned date,  been  authorised  to  seize  at  sea,  and  carry  into 
French  ports,  neutral  ships  sailing  from  or  to  English  ports. 

(x)  Robiruofi,  6 — 104. 
(a)  B^biruon,  6—105. 
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Salvage  was  notwithst^ding  decreed.  And  ia  the  case  of  the 
Samsom^  Stecvens  master,  something  simUar  was  suggested  from 
American  authorities,  yet  Sir  Wnu  Scott  decreed  salvage,  the 
mh  of  Aug.  1807.  (*) 

.  As  in  the  war  after  1807»  the  French  and  Danei^  reqtured 
certificates  of  origin  on  board,  American  property  recaptured 
from  them,  was  not  then  restored  but  upon  salvage*  See  the 
case  of  the  Acteonf  Mason  master,  (c) 

The  American  Act  of  Congress  of  the  2d  of  March^  tf99j 
enacted)  that  property  of  citizens  of  the  United  States^  or  of 
citizens  or  subjects  of  any  nation  in  amity  with  them,  if  retaken 
from  the  enemy,  salvage  should  be  paid,  if  within  twenty^four 
hours,  one*eighth  ;  within  forty-eight  hours,  one-fifth  ;  within 
ninety-six  hours,  one-third ;  and  -above  nine^-six  hours,  otie^ 
half. 

The  former  Act  of  the  25th  of  yune,  1798,  and  the 
9th  of  jfuli/^  17989  related  only  to  the  property  of  American 
citizens  and  subjects,  and  established  rates  of  salvage  at  the 
discretion  of  the  court,  between  the  proportions  of  one  eighdi 
and  one  half. 

A  later  Act  of  the  3d  of  March^  1800,  has  enacted  diat 
American  property  retaken  from  the  enemy,  before- -it  has 
been  condemned  as  prize,  if  by  a  publick  vessel  shall  pay  one- 
eight,  if  by  a  private  vessel,  one-sixth;  and  if  such  vessd  be 
set  forth  armed  as  a  vessel  of  war,  one  half*  With  regard  to 
the  property  of  alien  friends,  it  is  to  be  restored  upon  payment 
in  lieu  of  salvage,  such  proportion  of  the  value  thereof,  as  by 
the  law  of  the  country  of  such  alien  friends,  would  be  required 
of  vessels  or  goods  of  the  United  States  ;  and  where  no  such 
law  exists,  that  salvage  as  provided  in  case  of  American  pro- 
perty.* 

(6)  JB06»iMon,  6-140. 

(c)  lUlwardt,  254.  •'  Vide,  pag.  54a-«ote. 
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In  Mayy  If 97,  after  Santa  Cruz  had  been  tol^en,  Portugal 
revoked  her  rule,  that  twenty-four  hours  enemy  possession 
Tinted  the  property;  andaHowed  to  publick  vessels,  one-eighth; 
and  to  private  vessek  one- fifth,  of  recaptured  property,  (d) 
c  In  the  Sfanuh  prize  regulations  of  the  20th  oiyjune^  1801, 
Art.  38,  it  is  enacted,  that  when  it  appears  that  recaptured 
idiips  of  friends  are  not  Is^den  for  enemy's  account,  they  shall 
be  restored  if  recaptured  by  publick  vessels  for  one-eighth,  if 
by  privateers  for  one-sixth  salvage :  provided  the  nation  to 
whom  such  property  belongs,  has  adopted  or  agrees  to  adopt  a 
similar  rule  of  conduct  towards  Spain*  A  Spanish  publick  ves- 
sel by  the  39th  Article,  is  not  entitled  to  any  salvage  fnr  the  re- 
capture of  a  Spanish  ship ;  a  privateer  t9  one-half  if  the  recap- 
ture is  made  within  twenty  four^hours,  and  to  the  whole  alter 
the  expiration  of  twenty-four  hours. 

Abandonment  in  England^  in  cases  of  recapture  should  be 
made  with  much  precaution.  In  the  case  of  Goss  vs.  Withers^ 
relating  to  the  case  of  the  recapture  of  the  ship  David  £sf  Re- 
becca^  Lord  Mansfield  observed ;  ^^  that  where  the  voyage  is 
defeated,  or  it  is  not  worth  while  to  pursue  it ;  where  the  sal- 
vage is  high,  and  further  costs  are  likely  to  accrue,  and  the  in« 
surer  will  in  no  case  bind  himself  to  bear  that  expense,  the  in- 
sured  may  abandon  notwithstanding  recapture,  (e) 

.  The  conclusion  drawn  from  this  decision,  was  a  right  of 
abandonment  in  all  cases  of  rwapture.  But  Lord  Mansfield  in 
the  case  of  Hamilton  vs.  MendeSy  thought  proper  to  state  a  re- 
straint upon  the  rule,  when  the  above  circumstances  did  not 
stricdy  apply,  and  when  it  might  appear  from  th^facts,  chat 
the  insured  only  attempted  to  place  themselves  in  such  a  situa^ 
tion  with  respect  to  the  insurers.  (/) 

(d)  Brvvm^  2— 274— &  Xm^oo.  U  L  Appeiidi:^ 
{e\  3  Bwmn^t  Reports,  697. 
(/)  Mdm^  1313. 
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The  SvjedUh  maritime  code  enact* :  That  whoever  comes 
^to  the  assistance  of  a  Swcdidh  ship,  the  propeitjr  of  Swedish 
subjects,  that  had  been  captured  by  an  enemy  or  piraiss,  shd 
be  entitled  to  two*thinla  of  such  recaptured  property,  and  the 
remaining  one-third  to  revert  to  the  owners,  without  regard  to 
the  time  such  property  may  have  been  in  enemy's  hands* 

In  the  prize  reguhtions  of  the  8th  of  yuly^  1788,  Arc  5;, 
$.  3,  it  is  enacted :  That  of  Swedish  vesseb  recaptured,  the  rc- 
captor  shall  have  one,  the  owner  the  other  hatf. 

In  the  Danish  code  of  Christian  V.  it  is  enacted ;  (g)  thrt 
when  any  person  commanding  an  armed  ship,  retakes  from  an 
enemy  a  Danish  vessel^  that  had  been  twenty-four  hours  in 
possession,  the  prize  accrues  to  hhn  alone ;  if,  however,  any 
person  recaptures  within  twenty-four  hours^  he  has  a  claim  to 
the  one-half,  and  the  other  is  restored  to  the  original  owner. 

In  the  prize  reguladon  of  the  28th  of  March^t  810,  it  is  enact- 
ed,  that  if  a  domestick,  or  other  in  relation  to  Great^Biitamj 
enemy's  ship  is  retaken  from  the^  enemy,  without  regard  to 
the  twenty-four  hours  possession,  the  recaptor  shall  have  one- 
third  of  the  property  recaptured.  If  the  recapturef  however, 
is  of  a  vessel,  that  as  well  with  regard  to  Denmark^  as  to  Eng* 
land  is  neutral,  the  recaptor  is  then  to  have  a  reasonable  com* 
pensatton,  at  the  discretion  of  the  Court 

Bynkershoeck  observes :  ^  If  the  subject  is  to  be  weighed 
reasonably,  all  distinction  of  time  'should  be  discarded,  and  ia 
the  place  of  it,  the  expense  and  pains  should  be  brought  in 
question,  which  the  recaptor  may  have  had ;  the  danger  should 
be  conudefed,  to  which  the  recapture  was  sul^ect,  and  pard- 
cularly  the  Value  of  the  property  recaptured;  and  arbiters  be* 
tween  the  parties,  keeping  .in  view  all  these  things,  should,  in 
order  to  excite  emulation,  decide  with  a  liberal  hand,  what  sal* 
vage  was  due  for  the  expense,  the  pains  and  danger  of  the  re- 
capture.   Is  it  supposed)  that  there  is  no  difierence,  whether 
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die  recapture  iras  iftade  with  greater,  or  leas,  or  no  danger  at 
all^  whether prnot the  contest  was  waroi?  whether  mu<;h  or 
liide  was  sacrificed  by  it  ?  whether  (he  recapture  was  of  small 
or  great  value  \  It  aiay  be  supposed^  that  the  apfSraisement  niay 
be  so  unc^tain^  as  to  induce.long  and  tardy' process ;  but^  we 
observe,  that  the  real  v^iie  of  the  property  is  as  liable  to  be, 
and  often  is  the  subject  of  long  and  protracted  discussion.^' 

A  portion  of  the  property  should  always  be  given,  but  not 
proportioned  to  the  length  of  the  time  of  an  enemy  possession, 
but  as  in  all  other  cases  of  loss  and  re-acquisition,  to  the  pro- 
portion of  labour  and  pains  bestowed. 

Of  all  others,  the  rule  that  twenty-£uur  bourai,  or  any  defi- 
nite period  of  possession  of  captured  property,  annuls  the  right 
of  property  in  the  original  owner,  is  the  most  unwairanted.  On 
the  conu-ary.  Justice  requires,  as  a  stimulus  to  general  emula* 
tion,  that  salvage  should  be  paid  for  every  recapture,  attended 
with  labour  and  risk.  But  sound  reason  would  coii^fin^  this 
rule  to  the  recapture  of  domestick  or  allied  property.  For,  if 
an  enemy  has  seized  a  ship,  neutral  with  regard  to  his  coun- 
try^  with  an  intention  of  carrying  her  in ;  he  does  it  at  the  risk 
of  being  himself  condemned  in  the  costs  and  expenses.  What 
merit  then  has  the  recaptor  in  freeing  such  vessel  from  his,  not 
frnm  its  own  enemies  \  The  Engli&h  have  therefore  of  late, 
9&  observed,  only  adjudged  salvage  for  neutral  recaptured 
property,  when  it  was  certain,  that  by  the  laws  and  decisions 
of  the  enemy,  such  vessel  would  have  been  condemned.  But, 
as  the  enemy  must  from  the  interruption  of  intercourse,  always 
be  uncertain,  of  what  is  really  law  with  the  other  belligerent, 
at  the  time  he  is  called  upon  to  make  a  decision ;  therefore,  the 
question,  in  the  adjudication  of  salvage  upon  recaptured  ships, 
should  always  be  as  with  the  Trench  council  of  prize  in  the 
cases  of  the  Statira  and  the  Kittys  neutral  or  not  neutral. 
That  the  belligerent  has  aright  to  ^ke  from  »  neutral  ship  cap« 
lured  by  him,  enemies  found  on  board,  does  not  authorise  him 
to  carry  in  a  ship  thus  recaptured,  if  he  finds  her  papers  in  or* 
der,  and  all  other  circumstances,  according  to  his  laws,  free  of 
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Suspicion,  The  practice  is  different,  but  the  above  condusioa 
follows  from  the  general  principles  of  the  rights  of  neutrality, 
acid  a  neutral  ship  should  be  unsuspected  by  the  recaptor,froiii 
the  very  fact  of  her  being  taken  by  his  enemy,  probably  under 
circumstances  of  collusion  with  his  own  party.  This  position 
is  not  weakene'd,  because  in  one  ca8%  the  original  captor  who 
takes  unlawful  pcjssession,  is  declared  responsible  for  the  (Us- 
asters,  that  may  befall  the  recaptured  property  after  recapture; 
for  the  principle  is  not  general,  and  applied  to  but  very  few 
cases,  in  which  the  original  captor  may  not  find  some  grounds 
of  justification  in  the  laws  of  his  own  country.  Although  the 
recaptor  of  neutral  property  may  never  be  held  in  maiajlde^ 
and  responsible  for  carrying  in  such  property  for  examination, 
yet  the  rule  should  in  justice  be  general,  that  no  salvage  should 
be  paid  for  the  recapture  of  neutral  property.  Admitting  the 
recaptor  may  have  lost  men,  or  suffered  other  damage  in  the 
recapture,  yet  this  is  no  concern  of  the  neutral,  for  they  are  the 
incidents  in  war,  to  the  seizure  of,  and  search  for  enemies'  pro- 
perty* The  salvage  for  recapture  should  be  restricted  to  do- 
mestick  or  allied  property  alone ;  and  as  the  government  owes 
protection  to  its  own,  and  to  some  extent,  to  the  subjects  of  its 
allies,  the  salvage  for  property  recaptured  by  publick  vesseb 
should  be  as  moderate,  as  a  sound  policy  for  the  encourage- 
ment to  recapture  (the  only  ground  for  decreeing  it)  might  re- 
quire. 

France^  though  by  an  order  of  the  Minister  of  Marine,  she 
directed,  that  no  salvage  should  be  paid  to  publick  vessels,  yet 
subsequently  again  relapsed ;  but,  by  the  Reglement  of  the  2J 
■Frairial^  year  11,  (22d  of  ^ay,  1803,)  she  allowed  but  one- 
thirtieth  proportion.  To  us  it  appears  most  reasonable  to  make 
it  progressive,  according  to  the  value  of  the  property  in  ques- 
tion. With  regard  to  the  recaptures  by  private  vessels,  either 
the  rule  of  Great  Britain  should  be  adopted,  or  the  adjudica- 
tion left  to  the  maritime  tribunals,  according  to  the  circuntftan^ 
ces  of  each  case,  ptantum  meruit. 
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